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PKEFACE. 


In  the  present  edition  this  volume  and  the  following  one  deal 
with  the  Law  of  Persons,  which  was  contained  in  the  first  volume 
of  the  former  edition.  The  order  of  the  subjects  has  been  slightly 
changed;  the  chapters  have  been  freely  adapted  within  their 
original  limits,  and  new  chapters  have  been  added  on  Adoption, 
Parental  Power,  and  Alimentary  Obligation. 

In  this  volume,  as  throughout  the  work,  the  statements  of  com- 
parative legislation  do  not  claim  to  be  exhaustive.  In  view  of  the 
mass  of  new  material,  it  is  hoped  that  each  subject  will  be  found  to  be 
treated  adequately  under  the  heads  ofjthe  Civil  law;  the  Canon  law ; 
the  Boman-Dutch  law ;  the  ancient  and  modem  French  law ;  such 
typical  modem  systems  of  foreign  law  as  the  Codes  of  Italy,  Spain, 
Germany,  and  Switzerland;  the  laws  of  the  British  Dominions 
based  on  the  Common  law,  the  Civil  law,  and  the  Hindu  and 
Muhammadan  law  in  British  India ;  the  law  of  the  United  States ; 
and  private  international  law.  The  endeavour  has  been  made  to 
give  specific  references  to  authorities  in  all  cases  where  the  point 
in  question  seemed  of  juristic  importance  or  where  the  scope  of 
the  subject  did  not  appear  too  wide  to  require  them ;  but  it  has 
not  been  thought  necessary  as  a  rule  to  cite  foreign  decisions  by 
the  names  of  the  parties,  especially  in  the  citations  from  the 
"  Journal  de  Droit  International  Priv6,"  but  only  by  the  name  of 
the  country  or  court,  nor  to  add  a  table  of  statutes. 

In  this  connection  it  should  be  mentioned  that  the  Swiss  Federal 
Code  of  the  20th  December,  1907,  to  which  constant  reference  is 
made  in  the  present  volume,  will  not  come  into  force  until  the 
1st  January,  1912,  except  in  so  far  as  the  Federal  Council  may 
think  fit  to  make  use  of  the  power  conferred  upon  them  of  bringing 
particular  provisions  into  operation  at  an  earlier  date.  By  far  the 
greater  part  of  the  topics  dealt  with  in  this  volume  are  at  present 
governed  by  the  laws  of  the  cantons,  which  vary  considerably  from 
one  another  in  many  respects.    It  has,  therefore,  been  thought 
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VI  PREFACE. 

better  to  give  the  provisions  of  the  Code  in  their  appropriate  places, 
together  with  references  to  the  passages,  mainly  in  the  comprehen- 
sive work  of  Professor  Haber,  where  an  account  of  the  existing  law 
may  be  found. 

This  volume  of  the  work  has  had  the  advantage  of  the  collaboration 
of  lawyers  conversant  with  the  legal  systems  of  Austria,  Belgium, 
France,  Germany,  Holland,  Hungary,  Italy,  Spain,  Switzerland,  and 
the  United  States,  as  well  as  the  experts  in  the  systems  of  the 
British  Dominions  mentioned  in  the  first  volume ;  except  that  Dr. 
E.  J.  Trevelyan  has  taken  the  place  of  the  late  Dr.  H.  M.  Birdwood 
and  completed  the  work  which  he  had  begun  upon  the  present 
volume,  and  Mr.  W.  Bigge,  late  Judge  of  the  Supreme  Court  of 
Burma,  has  contributed  supplementary  references  to  the  Buddhist 
law  on  various  points.  In  the  field  of  private  international  law  the 
aim  of  the  Editors  has  been  to  collate  the  views  laid  down  by  the 
Courts  or  expressed  by  jurists,  especially  such  British  writers  as 
Phillimore,  Westlake,  Dicey,  Foote,  and  Lafleur,  the  standard  works 
of  modern  Continental  and  American  authors,  such  as  Laurent, 
Weiss,  Bar,  Minor,  and  Wharton,  and  the  indispensable  collection  of 
materials  for  the  study  of  the  subject  provided  by  "  Clunet's  Journal 
de  Droit  International  Priv^."  In  a  revised  edition  of  the  Comment- 
aries brevity  of  citations  and  references  to  standard  works  wherever 
possible  are  practical  necessities,  and  it  is  hoped  that  this  may  be 
thought  to  justify  the  frequent  references  to  these  recogilised  autho- 
rities, especially  in  matters  not  usually  dealt  with  by  British  Courts, 
and  the  indebtedness  of  this  work  to  them  is  freely  acknowledged. 

With  regard  to  the  work  generally,  the  Editors  have  to 
express  a  sense  of  deep  obligation  to  their  collaborators,  not  only 
for  special  contributions,  but  also  for  valuable  criticisms  and 
suggestions,  and  to  other  persons,  among  whom  may  be  mentioned 
Mr.  W.  F.  Hamilton,  K.O.,  and  Mr.  J.  Cutler,  K.C.,  and  Mr. 
Harold  Boye,  Advocate,  Christiania,  for  kind  revision  of  portions 
of  the  proofe.  They  have  also  to  acknowledge  the  valuable  assist- 
ance of  Mr.  C.  E.  A.  Bedwell,  Assistant  Librarian  of  the  Middle 
Temple,   in    compiling  the  tables  of  cases   and   authorities,  and 

in  preparing  this  volume  for  the  press. 

A.  W.  E. 

G.  G.  P. 

September^  1908* 
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COLONIAL  AND  FOREIGN  LAW. 


CHAPTER   !• 


THE   CONFLICT   OF   LAWS. 


Municipal  Law. — It  is  a  fundamental  principle  essential  to  the 
sovereignty  of  every  independent  State,  that  no  municipal  law, 
whatever  be  its  nature  or  object,  should,  proprio  vigore^  extend 
beyond  the  territory  of  that  State  by  which  it  has  been  established. 
The  limits  of  its  operation  are  those  of  the  authority  by  which  it  is 
imposed.  The  maxim  of  the  civil  law,  ''Extra  territorium  jus 
dicenti  impune  paretur,"  as  accurately  defines  the  limits  by  which 
the  obligatory  force  of  any  municipal  law  is  circumscribed  as  it 
expressed  those  of  a  local  magistrate  under  the  Boman  law,  ''  De 
droit  ^troit,  toutes  les  loix,  que  fait  un  souverain,  n*ont  force  et 
autorite  que  dans  I'etendue  de  sa  domination  "(a).  ''Non  posse 
magis  poni  legem  rebus  alienis,  quam  personsB  non  subditte  "  (5). 

But  the  obligatory  force  of  the  laws  of  a  foreign  independent 
State  is  not  to  be  understood  as  confined  to  those  only  who  are  its 
subjects  by  birth  or  naturalization.  Each  State  possesses  the 
power  of  regulating  the  enjoyment  and  transfer  of  property  situated 
in  its  territory ;  of  defining  the  civil  rights  and  capacities  of  those 
who  may  become  its  subjects  by  birth,  by  acquired  domicile  or 
even  temporary  residence;  of  pronouncing  what  may  be  the 
subjects  of  contract  entered  into  within  its  territory,  the  forms  and 
solemnities  with  which  they  shall  be  executed,  and  the  legal  import 
which  they  shall  bear ;  and  of  establishing  the  forms  and  proceed- 
ings by  which  its  judicial  tribunals  may  entertain,  investigate,  and 

(a)  BoullenoiB,  Traite  de  la  Person-     p.  601,  s.  11 ;  see  Story,  ss.  18,  19,  23. 
nalit^,  et  de  la  E^alit^  des  Loix,  torn.         (6)  Borgundus,  Tractatos,  1,  n.  24» 
1,  p.  4,  6th  principle.     D'Aigentr^,      p.  40. 
Comm.  patr.  Briton,  leg.,  art.  218, 

B.O.L. — ^VOL.  n.  1 
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adjudicate  on  claims,  and  permit  the  execution  within  its  own 
territory  of  judgments  obtained  in  another  country.  Thus,  in 
effect,  the  municipal  law  of  every  country  has  an  operation  beyond 
the  limits  of  its  own  territory.  It  affects  persons  who  are  not  its 
subjects,  either  by  birth  or  naturalization,  either  in  respect  of  their 
being  possessed  of  property  within  its  territory,  or  from  their  having 
acquired  a  domicil  or  temporary  residence,  or  entered  into  a  con- 
tract or  incurred  an  obligation  there,  or  from  their  being  parties 
to  a  suit  before  its  judicial  tribunals.  The  laws  of  these  several 
countries  may  be  at  variance  with  each  other,  and  with  the  law 
of  the  country  where,  by  the  aid  of  its  judicial  tribunals,  a  person 
may  seek  to  enforce  a  right,  which  he  has  acquired  by  his  conformity 
to  one  or  the  other  of  these  laws. 

Accordingly  at  the  present  day  the  province  of  law  dealing  with 
this  subject,  generally  known  as  Private  International  Law,  is  often 
mapped  out  under  the  heads  of  (1)  nationality  ;  (2)  rights  of  aliens  ; 
(8)  conflict  of  laws,  which  includes  the  consideration  of  judgments 
pronounced  by  foreign  Courts. 

Conflict  of  Laws  or  Frivate  International  Law. — There  has  been 
much  discussion  as  to  the  proper  term  to  apply  to  this  branch 
of  law.  Story,  Wharton,  and  Dicey  use  the  former,  though  the 
last  named,  in  an  impartial  summary  of  the  various  considerations 
for  and  against  these  terms  respectively,  does  not  claim  any 
substantial  advantage  for  it  (c) ;  while  Westlake  and  Phillimore  use 
the  latter,  which  corresponds  to  the  term  in  general  use  on  the 
Continent,  droit  international  prive,  and  is  accordingly  adopted  in 
this  edition  {d). 

The  proper  treatment  of  the  subject  has  also  been  variously  stated. 
The  Continental  jurists,  generally  speaking,  have  favoured  the  d 
pjiori  or  theoretical  method,  applying  general  rules  and  treating 
the  subject  as  a  science,  while  English  and  American  jurists  have 
generally  followed  the  positive  method,  treating  the  rules  of  law 
recognised  in  each  State,  in  case  of  conflict  of  laws,  as  local  laws 
themselves,  and  not  as  referable  to  general  principles  (a).   Surge  (/), 

(c)  Dicey,  pp.  12—14.  rules  of  Private  International   Law 

(d)  For  further  discuasion  of  this  under  the  heading  of  **  Application  of 
question  see  Bar,  pp.  7,  8 ;  Savigny,  p.      Foreign  Laws." 

61 ;  Story,  s.  9.     The  second  draft  of  (e)  See  Dicey,  pp.  15—22. 

the  German  Civil  Code  dealt  with  the         (/)  Former  edition,  voL  i.,  p.  11. 
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as  will  be  seen,  did  not  set  up  a  general  theory  of  the  subject,  but 
treated  various  heads  of  family  and  other  law  from  the  point  of  view 
of  comparative  legislation  and  the  theoretical  consideration  as  to  how 
their  differences  should  be  reconciled  when  brought  into  mutual 
comparison  by  the  choice  of  one  law  out  of  several  to  govern  a 
particular  case.  Bar  similarly  does  not  favour  the  setting  up  of 
a  complete  theory  of  the  whole  subject,  and  thinks  codification 
impracticable  (g).  But  the  progress  already  made  at  the  Hague 
Conferences  alluded  to  in  the  introductory  volume  points  to  the 
possibility  of  a  more  or  less  complete  understanding  between  most 
of  the  civilized  States  as  to  the  chief  problems  of  this  branch  of  law, 
with  regard  to  which  certain  common  principles  are  clearly 
admitted  by  the  majority  of  States  for  the  extra-territorial 
recognition  of  rights. 

Historical. — Notwithstanding  the  variety  of  laws  and  usages  which 
existed  amongst  the  States  of  remote  antiquity,  there  are  no  traces 
of  any  principles  of  jurisprudence  by  which  it  could  be  determined 
whether  any,  and  what,  other  law  should  be  admitted  than  that  of 
the  country  in  which  the  right  was  adjudicated.  The  occurrence 
of  such  a  conflict  of  laws  does  not  seem  to  have  been  contemplated. 
Indeed,  from  the  feeling  with  which  those  States  regarded  each 
other,  respect  for  the  laws  or  institutions  of  each  other  was  not 
likely  to  form  a  principle  of  their  jurisprudence.  Even  under  the 
Boman  Empire,  although  many  of  the  nations  subject  to  its  dominion 
were  allowed  to  retain  their  own  usages  and  laws,  it  may  be  doubted 
whether  the  latter  were  ever  permitted  to  prevail,  if  they  came  in 
competition  with  the  laws  of  the  Empire.  A  partial  submission  to 
the  laws  of  a  conquered  and  dependent  people  would  have  been 
incompatible  with  the  lofty  privileges  of  a  Boman  citizen. 

"  In  jure  Bomano  non  est  mirum  nihil  hac  de  re  extare,  cum 
populi  Bom.  per  omnes  orbis  partes  diffusum  et  sequabili  jure 
gubematum  imperium,  conflictui  diversarum  legum  non  seque 
potuerit  esse  subjectum"  (A). 

Modem  writers  take  the  same  view.  Under  Boman  law  Bomans 
and  aliens  were  regarded,  generally  speaking,  as  subject  to  different 
legal  systems  and  different  jurisdictions  within  Boman  territory 
— the  jus  civile  and  the  jvM  gentium  (i).    The  two  systems  could  not 

{g)  Bar,  pp.  9,  10.  flifta  Legum,  p.  53S. 

(A)  2  Huber,  lib.  1,  tit  3,  De  Con-         (»)  Westlake,  p.  10. 

1— £ 
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4  THE  CONFLICT  OF   LAWS. 

come  into  conflict,  though  some  passages  in  Gaius  (k)  have  been 
thought  to  indicate  it ;  and  with  the  edict  of  Garacalla  (211  a.d.) 
Boman  law  became  applicable  to  all  free  inhabitants  of  the  empire. 
The  only  allusions  in  the  Digest  (l)  to  local  differences  of  law  are  in 
connection  with  the  interpretation  of  wills  and  contracts,  and  are 
not  found  even  in  relation  to  external  forms.  There  was  a  possi- 
bility of  conflict  between  different  personal  laws  affecting  the  same 
person  who  might  by  birth  belong  to  one  municipium  and  by 
residence  to  another  (origo  and  domicUkim),  and  it  has  been  thought 
by  Savigny  and  Weiss  that  the  law  of  the  oi-igo  prevailed ;  but  this 
Vhas  been  doubted  by  Bar.  The  basis  of  the  Boman  law  system 
«^was  that  of  a  personal  or  national  law,  which  afterwards  became 
aodified  by  a  universal  territorial  one. 

On  the  dissolution  of  that  mighty  empire,  when  its  provinces 
were  severed  from  it,  new  States  were  formed,  independent  of  each 
other,  which,  owing  no  common  allegiance  to  any  supreme  power, 
were  governed  by  their  own  separate  and  peculiar  laws. 

Upon  the  Barbarian  invasion  of  the  empire  the  conquerors  left  the 
former  law  of  the  Boman  provinces  standing,  and  different  races 
living  in  the  same  territory  were  each  governed  by  their  national 
laws.  A  personal  system  of  law  thus  sprang  up,  similar  to  the  present 
exterritorial  system  for  Europeans  in  the  East.  Domicil  had  no 
effect,  and  persons  could  declare  what  their  personal  law  was,  professio 
juns ;  but  this  seems  to  have  been  limited  by  allowing  the  person 
to  renounce  his  law  of  origin  only  when  he  had  acquired  a  later 
personal  law,  e.g.y  by  marriage  or  entering  holy  orders,  and  it  only 
applied  to  subjects  of  the  particular  State,  and  not  to  aliens  who  had 
no  legal  rights  except  through  representatives.  When  the  Frankish 
Empire  broke  up  and  independent  sovereign  States  arose,  the  idea  of 
a  territorial  law  replaced  that  of  a  personal  law,  due  chiefly  to  the 
feudal  system,  especially  with  regard  to  lands,  but  the  notion  was 
not  yet  reached  that  the  law  was  supreme  within  its  limits  for  all 
persons  alike.  The  idea  of  a  conflict  of  laws  originated  from  the 
time  when  the  personal  law  and  the  territorial  law  were  recognised 
as  distinct  principles  both  requiring  to  be  complied  with,  this' 
taking  place  in  nations  comprising  several  provinces  or  territories 
with  different  laws  or  customs,  as  in  France  or  in  Italy.    In  Italy 

{k)  L  47,  iii.  120,  iv.  37.  xvii.  1,  xxi.  1,  2;  Codex,  VI.  23,  32 ; 

(/)  XXXIV.  do  Beg.  Juris,  60,  7;      see  Bar,  p.  15. 
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especially  the  differences  between  the  local  laws  of  the  numerous 
communities  which  recognised  the  Boman  law  as  a  superior 
system  common  to  them  all,  combined  with  the  sovereignty  of  the 
Emperor  in  temporal  matters  and  the  supremacy  of  the  Pope  in 
spiritual  matters,  led  to  the  setting  up  of  the  statute  theory  (m). 

In  Fi-ance,  from  the  variety  of  coutumes,  prevailing  in  her  provinces, 
at  variance  with  each  other  and  with  the  general  law  of  the 
kingdom,  there  was  frequently  a  conflict  between  them.  The 
necessity  of  adopting  another  custom  than  that  which  was  the  law 
of  the  province  where  the  adjudication  took  place  was  of  freciuent 
occurrence. 

The  influence  of  Christianity,  the  spirit  of  commercial  enterprise, 
and  the  advance  in  civilization  and  refinement,  not  only  extended 
the  intercourse  between  the  independent  States  of  Europe,  but 
supplied  them  with  powerful  motives  for  recognising  and  respecting 
each  other's  laws.  Although  this  principle  of  international  juris- 
prudence may  have  been  first  suggested  by  the  necessities,  and 
intended  to  promote  the  objects  of  commercial  dealing,  and  may 
therefore  have  first  appeared  in  the  character  and  form  of  commercial 
ordinances,  yet  every  State  discovered  that  it  consulted  the  interests 
of  its  own  subjects,  no  less  than  the  dictates  of  justice,  by  extending 
this  principle  to  the  other  transactions  in  which  they  might  be 
engaged  with  the  subjects  of  foreign  States.  In  many  instances  its 
admission  could  not  be  refused  without  flagrant  injustice.  Thus, 
if,  instead  of  the  law  under  which  parties  had  entered  into  a  contract, 
some  other  law,  which  neither  of  them  had  contemplated,  were  to 
be  applied,  either  the  one  might  incur  an  obligation  not  incident  to 
it,  or  the  other  might  be  relieved  from  an  obligation  which  he  had 
incurred.  If  such  a  state  of  international  law  prevailed,  there 
could  be  no  confidence  in  the  dealings  between  the  subjects  of 
different  countries. 

Comity  of  Nations  Theory. — In  every  other  case  in  which  there 
may  be  a  conflict  between  a  domestic  and  foreign  law  there 
would  be  the  same  danger  of  committing  injustice,  if  the 
recognition  of  the  foreign  law  could  not  take  place.  Hence, 
by  that  which  is  sometimes  called  the  comitas  gentium^  but 
which  is  at  other  times,  and  more  properly,  called  the  common 

(m)  InfrQy  p.  7,  and  see  Bar,  pp.  vol.  iii.,  chap.  i.  tit.  i. ;  and  Holtz., 
17 — 21;    Story,    as.    1 — 11;    Weiss,      vol.ii.,  Bar,  s.  4. 
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necessity^  or  the  mutual  advantage  of  nations,  la  necessite  du 
Men  pubUc  et  general  dee  nations^  it  is  established  as  a  principle 
of  international  jurisprudence  that  effect  should  be  given 
to  the  laws  of  another  State,  whenever  the  rights  of  a  litigant 
before  its  tribunals  are  derived  from,  or  are  dependent  on,  those 
laws,  and  when  such  recognition  is  not  prejudicial  to  its  own 
interests,  or  the  rights  of  its  own  subjects.  "  Rectores  imperiorum 
id  comiter  agunt,  ut  jura  cujusque  populi  intra  terminos  ejus 
exercita,  teneant  ubique  suam  vim,  quatenus  nihil  potestati  aut 
juri  alterius  imperantis  ej usque  civium  preBJudicetur "  (n).  "  Summas 
potestates  cujusque  reipublicsB  indulgere  sibi  mutuo,  ut  jura, 
legesque  aliorum  in  aliarum  territoriis  effectum  habeant,  quatenus 
sine  prejudicio  indulgentium  fieri  potest  (o).  Ob  reciprocam  enim 
utilitatem  in  disciplinam  juris  gentium  abiisse,  ut  civitas  alterius 
civitatis  leges  apud  se  valere  patiatur  "  (p). 

The  theory  of  comity  is  not  now  favoured,  and  is  open  to  the 
objection  that  it  emphasises  the  territorial  idea  of  law  in  inter- 
national relations,  and  in  itself  is  meaningless,  as  the  ground  for 
applying  a  foreign  law  to  a  question  concerning  a  foreigner  shoald 
not  be  mere  complaisance  to  the  foreign  State,  but  that  that  law  is 
regarded  by  the  home  Court  as  the  just  law  to  be  applied  to  the 
case  iq). 

From  the  number  and  contrariety  of  the  laws  to  which  the  same 
individual  may  have  become  subject,  the  right  or  claim  which  is  in 
contestation  before  a  judicial  tribunal  may  present  a  conflict 
between  the  laws  of  the  country  in  which  he  was  born,  or  had 
acquired  a  domicil,  or  had  taken  up  a  temporary  residence,  or  in 
which  his  property,  the  subject  of  the  claim,  was  situated,  or 
in  which  the  act,  instrument,  or  testament  on  which  the  claim 
is  founded  was  executed,  or  in  which  the  contestation  takes 
place. 

In  this  conflict  of  laws    it  becomes  an  important  branch  of 


(n)  2  Huber,  lib.  1,  tit.  3,  De  Con-  Beip.  Liber,  sing,  8.  3,  cap.  8,  n.  o. 
flictu  Legum,  n.  2,  p.  638  ;  cited  in         (p)  Huber,  lib.  3,  cap.  8,  s.  6,  Juris 

Shaw  V.  Gould,  (1868)  L.  £.  3  H.  L.  at  Publ.  TJniyers. 

pp.  72, 81;  LeMe6urieri;.LeMesurier,         (9)  See  Dicey,  pp.   10 — 14;  Minor, 

[1895]  A. Cat  p.  637;  see  Story,  Con-  s.  4.    But  it  was  formerly  the  view 

flict  of  Laws,  s.  31.  generally  accepted.  See  Phillimore,  vol. 

(o)  Huber,   Opera   Minora,  Instit.  iy.,  ss.  8  and  9,  citing  American  cases* 
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jorisprudence  to  ascertain  which  should  be  selected,  and  the 
principles  on  which  the  selection  is  to  be  made. 

This  subject  has  engaged  the  attention  of  the  most  eminent 
jurists;  the  commentators  on  the  different  Coutuvies  of  France 
have  taken  a  conspicuous  part  in  its  discussion ;  they  have  been 
followed  by  jurists  of  great  celebrity  in  other  parts  of  Europe.  It 
may  be  doubted  whether  the  result  of  the  labours  of  the  earlier 
writers  was  commensurate  with  the  pains  and  learning  which  they 
exhibit.  Too  great  an  anxiety  was  felt  by  them  to  establish  general 
rules,  which  might  be  applied  to  the  solution  of  every  possible 
question  of  conflict.  Hence,  when  they  discovered  that  their 
proposed  rule  was  too  comprehensive,  or  too  contracted,  they  were 
under  the  necessity  of  engrafting  on  it  qualifications  and  exceptions, 
until  it  no  longer  retained  the  definite,  simple,  and  precise 
character  so  essential  to  the  validity  of  any  rule. 

Statute  Theory. — ^It  was  formerly  the  object  of  jurists  to  make  such 
an  appropriate  division  of  statutes  (r)  or  laws,  and  to  give  such  a 
definition  of  the  nature,  quality,  powers,  and  effects  of  each,  as 
might  enable  them  to  establish  certain  general  principles,  for 
determining  which  of  several  conflicting  laws  should  be  selected. 
The  first  general  theory  propounded  for  this  purpose  was  the 
"  statute  theory,"  already  alluded  to  (s). 

The  term  ''  statute  "  is  used,  not  in  the  limited  sense  which  is 
familiar  to  the  English  reader,  but  in  that  which  corresponds  with 

(r)  The  account  of  tlie  statute  theory  century : 

here  given  is  retained  as  part  of  the  Burgundus,  1586 — 16-^9. 

historical  development  of  the  subject,  Bodenburg,  1618 — 1668. 

and  as  the  basis  adopted  by  Burge  P.  Voet,  1619 — 1677. 

throughout  the  work.  Huber,  1636—1694. 

(«)  Foranaccoimt  of  the  chief  writers  Hert,  1652 — 1710. 

of  the  **  statute  "  school  reference  may  J.  Voet,  1647—1714. 

be  made  to  the  works  of  Bar,  Weiss,  or  French  and  Gferman  writers  of  18th 

Meili  on  this  subject.    For  the  pur-  century : 

poses  of  reference  to  the  authorities  Bouhier,  1673 — 1746. 

cited  in  the  first  edition  it  is  enough  to  Boullenois,  1680 — 1768. 

state  them  thus  chronologically  : —  Alef,  d.  1763. 

French  jurists  of  16th  century :  Hofaeker,  1749—1793. 

Dumoulin      (Molinseus)    (1500^  Froland,  first  half  of  century. 

1566),on  the  (7otrfMmc«  of  France.  In  the  19th  century  Foelix,  1791— 

D'Argentre  (1519—1590),  on  the  1853,  and  Mass6,  1817—1881,  maybe 

Customs  of  Brittany.  cited  as  following  the  lii\es    of  this 

Dutch-Flemish    jurists      of     17th  theory. 


Digitized  by 


Google 


8  THE   CONFLICT  OF  LAWS. 

the  following  definition  given  by  Merlin:  "  Statut.  Ce  terme 
s'applique  en  g^n^ral  a  toutes  sortes  de  lois  et  de  r^glemens. 
Ghaque  disposition  d'une  loi  est  un  statut  qui  permet,  ordonne,  ou 
defend  qaelque  chose  "  (0- 

It  has  been  described  as  a  particular  law  existing  in  any  State, 
and  called  ^'statutum,  quasi  statum  publicum  tuens/'  to  distinguish 
it  not  only  from  the  public  and  general  law  of  nature  and  nations, 
but  from  the  civil  law,  where  that  is  the  prevailing  law  of  the 
State ;  and  also  from  any  general  law  established  by  a  supreme 
head  of  a  confederation  of  States,  and  binding  on  all  the 
States  included  in  that  confederation.  It  comprehends  unwritten 
laws,  usages  or  customs,  as  well  as  written  laws  and  ordinances, 
and  even  the  civil  law  is  included,  when  it  is  not  universally,  but 
partially,  adopted  in  any  community  (u). 

As  laws  have  for  their  objects  persons  and  things,  they  have 
been  distinguished  and  classed  with  reference  to  those  objects, 
that  is,  as  personal  laws  and  real  laws:  ''Aut  enim  statutum 
simpliciter  disponit  de  personis ;  aut  solummodo  de  rebus ;  aut 
conjunctim  de  utrisque"  (a:). 

When  a  law  has  for  its  primary  and  principal  object,  and 
primarily  and  principally  affects,  the  state,  quality,  or  condition  of 
persons,  and  when  its  relation  to  or  effect  on  things  is  only 
secondary,  incidental  to,  and  the  consequence  of  its  primary  object, 
such  law  is  considered  and  described  as  personal  (y). 

When,  however,  it  principally  applies  itself  to,  and  has  for  its 
primary  and  principal  object,  things  movable  or  immovable,  and 
when  its  relation  to  or  effect  on  persons  is  secondary,  incidental  to, 
and  the  consequence  of  that  primary  object,  such  law  is  deemed 
and  described  as  real  (z). 

By  some  jurists  a  third  species  is  added,  which  they  denominate 
mixed  laws.  But  the  advocates  of  this  additional  species  are  not 
agreed  as  to  the  laws  which  are  included  in  it.  By  some,  it  is 
made  to  comprehend  such  laws  as  partake  equally  of  the  quality 
of  real  and  personal  laws,  whilst  other  jurists  use  it  to  designate 

(t)  Merlin,    Eep.,     vol.    xvi.,    tit.  c.  2,  p.  4. 
'*  Statut";  cf.  Story,  s.  12 ;  Phillimore,  (y)  See  Saul  v.  His  Creditors,  (1827) 

Tol.  iv.,  c.  16.  5  Martin,  N.  S.  (Louis.),  569,  590,  on 

(u)  P.  Yoet,  de  Statutis,  s.  4,  &  1,  this  classification, 
pp.  123,  127.  (z)  See  Sayigny,  ss.  361,  362. 

(x)  Bodenb.,   De   Jure  div.  Stat., 
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those  laws  which  prescribe  the  forms  and  solemnities  with  which 
contracts,  wills,  or  other  instruments  are  to  be  made ;  or  which 
form  the  judicial  process  by  which  claims  are  established  and 
enforced,  and  which,  have  no  relation  to  the  capacity  of  the  person, 
or  the  subject-matter  of  the  contract  or  instrument:  ''Mixta 
dicentur  meo  sensu,  qu8B  licet  forte  vel  in  rem  vel  in  personam 
loquerentur,  non  tamen  principaliter  de  re  vel  de  persona  disponant, 
verum  de  modo  vel  solemnitate,  in  omnibus  negotiis  et  causis  sive 
judicialibus  sive  extrajudicialibus,  adhibenda  "  (a). 

The  adoption  of  this  third  species  of  laws  for  the  first  of  these 
purposes  has  been  almost  universally  rejected  as  unnecessary.  It  is 
not  possible  to  contemplate  a  law  affecting  persons,  which  has  not 
also  relation  to  things ;  or  a  law  affecting  things,  which  has  not 
relation  to  persons.  It  must  be  on  account  of  its  predominant  and 
primary  object  being  persons,  or  things,  that  it  is  to  be  considered 
a  personal  or  a  real  law.  There  seems  more  reason  for  adopting 
this,  or  some  other  distinction,  for  those  laws  the  primary  and 
immediate  object  of  which  is  neither  the  capacity  of  the  person, 
nor  his  property,  but  which  regulate  the  intrinsic  or  substantial,  as 
well  as  the  extrinsic  or  formal,  solemnities  with  which  contracts, 
testaments,  or  other  instruments  are  entered  into  and  executed, 
and  the  remedies  by  which  rights  are  to  be  prosecuted  and  enforced 
before  judicial  tribunals.  It  is  not,  however,  retained  by  the 
generality  of  civilians,  who  have  followed  P.  Voet(^). 

Under  the  statute  theory  a  statute  affecting  persons  could  not  be 
applied  to  foreigners,  but  it  extended  to  subjects  even  when  abroad  ; 
a  statute  affecting  things  (a  real  statute)  applied  to  things  in  a 
particular  place  without  reference  to  the  national  or  personal 
character  of  their  owner,  but  this  was  only  in  principle  adopted 
with  regard  to  immovables,  as  movables  were  considered  to  be 
situated  in  the  domicil  of  their  owner,  and  the  form  of  a  legal 
transaction  was  regarded  as  regulated  by  the  law  of  the  place 
where  it  was  constituted.  In  the  case  of  obligations,  whether 
ex  contractu  or  ex  delicto,  the  law  of  the  place  where  the  obligation 
arose  or  was  to  be  fulfilled  was  applied,  on  the  hypothesis  that  the 
person  incurring  it  had  volmitarily  subjected  himself  to  it.     As 

(o)  P.  Voet,  de  Stat.,    s.  4,    c.  2,      book  i.,  ch.  2,  27  et  seq, 
par.  4 ;  Savigny,  bs.  361,  362  ;  Van  der  (6)  See  Holtz.,  vol.  ii.,  Bar,  s.  4. 

Keessel,    by    De    Wal;    Thes.    Sel., 
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already  seen,  the  mixed  statutes  were  not  recognised  by  all  writers, 
and  were  defined  differently  by  those  who  did  recognise  them  (c): 
The  recognition  by  the  statute  theory  of  foreign  laws  co.uld  only 
be  reconciled  with  the  idea  of  territorial  sovereignty  over  all  persons 
and  things  in  a  particular  territory,  either  by  considering  that  the 
effect  of  territorial  legislation  was  confined  to  its  own  subjects  or 
to  immovables  within  its  territory,  or  by  treating  the  application 
of  foreign  laws  as  due  to  a  concession  made  by  the  territorial  law 
from  motives  of  comity. 

The  various  writers  generally  discussed  particular  questions,  and 
not  the  subject  as  a  whole,  and  consequently  their  treatment  of  the 
general  principles  is  not  uniform,  and  comparison  between  them  is 
difficult.  Some  assign  more  importance  to  real  than  to  personal 
.statutes,  and  vice  versa;  thus,  D'Argentre  upholds  the  territoriality 
of  cotitumes,  and  regards  laws  of  general  capacity  as  personal  if  not 
affecting  properly.  The  Dutch-Flemish  schools  emphasise  the 
principle  of  real  statutes,  and  limit  personal  statutes  as  based  only 
on  the  comity  theory ;  and  this  doctrine,  being  the  prominent  one 
at  the  time  (towards  the  end  of  the  seventeenth  century)  that 
England  began  to  import  the  conception  of  Private  International 
Law  from  the  Continent,  has  coloured  the  views  of  English 
lawyers,  derived  especially  from  Huber,  who  laid  down  three  main 
propositions  on  the  subject — (1)  the  laws  of  each  State  govern 
within  its  territories,  and  have  no  external  force ;  (2)  all  persons  must 
be  considered  as  subjects  of  a  State  who  are  actually  present  within 
its  territory,  whether  definitely  settled  or  merely  temporarily  sojourn- 
ing there ;  (8)  the  rulers  of  States  by  courtesy  allow  the  laws  of 
every  country  to  govern  its  subjects  within  their  territories  if  the 
interests  of  their  own  State  or  subjects  are  not  thereby  prejudiced. 
On  the  other  hand,  the  later  French  school  aimed  at  restraining  the 
effect  of  territorial  statutes  and  extending  that  of  the  personal 
statutes,  and  Boullenois  largely  influenced  Surge's  treatment 
of  the  subject  (rf).  The  later  French  writers  (Foelix  and  Masse) 
proceeded  on  positive  lines  and  the  deductive  method  starting 
from  the  theory  of  statutes  (e) ;  and  the  English  and  American 
writers,  avoiding    the    statement    of   any  general  principle,  as 

(c)  For   detailed    criticism   of   the      28 — 33 ;  and  Weiss,  vol.  iii.,  p.  48. 
theory  reference  should  be  made  to  {d)  iJar,  p.  46. 

Savigny,  pp.  142,  145,  147 ;  Bar,  pp.  (f)  See  Bar,  pp.  43,  44. 
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already  noticed,  followed  the  practical  method  of  dealing  with 
certain  questions  only,  and  considering  the  proper  law  to  be  applied 
to  them  (/)  in  the  light  of  actual  decisions  in  their  domestic  Courts. 
Other  French  writers  (Aubry  and  Bau,  and  Demolombe  and  Barde) 
uphold  the  statute  theory,  and  it  is  generally  admitted  to  have  been 
the  theory  of  the  authors  of  the  Code  Civil  and  other  contemporaneous 
legislations.  It  has  made  permanent  contributions  to  the  scientific 
system  of  the  subject  by  establishing  personal  and  real  laws  as 
distinct  guiding  principles,  in  the  sense  of  the  former  being  laws 
which  follow  the  individual  everywhere  (exterritorial)  and  the  latter 
laws  which  have  no  force  beyond  a  certain  territory  (territorial), 
a  distinction  which  reappears  in  everypresentation  of  the  subject, 
whatever  theory  be  adopted  (g) ;  while  its  other  maxims,  "  Mobilia 
sequuntur  personam"  and  **  Locus  regit  actum,"  have  been  similarly 
(with  limitations)  generally  recognised. 

Hodem  German  School. — The  modern  German  school,  and 
especially  Savigny,  have,  however,  discarded  the  statute  theory  in 
favour  of  a  more  philosophic  conception.  Wachter  (/*)  proposed  two 
principles  as  alone  available  for  guidance — (1)  that  a  Court  is  un- 
conditionally bound  by  the  law  of  its  own  country,  and  (2)  that  the 
inquiry  must  be  whether  that  law  itself  does  not  in  sense  and 
spirit  refer  the  decision  of  questions  relating  to  foreigners  or  a 
foreign  country  to  one  or  other  foreign  systems  (t) ;  and  the  intention 
of  the  legislation  is  to  be  sought  for,  and  the  lex  fori  (the  law  of  the 
Court  invoked  for  the  decision  of  the  question)  is  to  be  resorted  to 
in  case  of  doubt  (A;).  Schaflfner  refers  the  decision  of  every  legal 
relation  as  a  matter  of  right  to  the  law  of  the  place  where  it  arose  (I) 
if  the  law  of  the  forum  is  not  applicable  (m).  Savigny  enunciated 
the  theory  which  has  obtained  the  widest  recognition  and  exercised 
the  greatest  influence  on  his  contemporaries,  especially  in  England 
and  the  United  States,  such  as  Westlake,  Fhillimore,  Beach 
Lawrence  and  Wharton   (n),   namely,  that    there  now  exists  a 


(/)  Cf.  Burge,  let  ed.  vol.  i.,  p.  11,  (t)  Bar,  p.  53 ;  Holtz.,  vol.  ii.,  Bar, 

and  the  description  of  Burge's  work  s.  5. 

by  Bar,  p.  46.  (k)  Weiss,  vol.  iiL,  p.  54. 

(jg)  Weiss,  vol.  iii.,  p.  82.  (/)  Bar,  p.  49. 

[h)  Archiv     fur     die     2iivilisticbe  (m)  Weiss,  vol.  iii.,  p.  54. 

Praxis,  vols.  xxiv.  and  zxv.,  cited  in  {n)  Bar,  p.  61. 
Holtzendorff,    Encyc.   vol.  ii.,     .9. 
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commanity  of  intercourse  and  law  between  all  States  as  the  back- 
ground of  private  international  law.  In  this  view  it  is  immaterial 
what  State  Court  has  to  adjudicate  on  the  question  in  issue; 
each  State  recognises  that  the  laws  of  other  countries  apply  to 
the  decision  of  legal  relations  which  in  their  nature  belong  to 
those  laws;  and  for  every  legal  relation  there  must  be  sought 
the  domain  of  law  {Rechtsgebiet)  in  which  that  legal  relation 
has  its  seat  (o).  Where  there  is  a  conflict  of  legislations  the 
judge  must  first  determine  thjB  nature  of  the  legal  act  from  which 
that  conflict  arises,  and,  that  being  determined,  he  must  determine 
what  law  governs  the  subject  (p).  By  the  "nature  of  the  thing" 
is  meant  the  intention  of  the  legislator  of  the  particular  law  whether 
a  domestic  or  foreign  law  should  be  applied,  taken  in  conjunction 
with  regard  for  the  general  observance  of  law,  the  possibility  of 
regulated  intercourse  with  foreign  countries,  reciprocity  in  inter- 
national intercourse,  the  possibility  of  retortion  by  foreign  States  if 
jurisdiction  is  sought  to  be  exercised  in  excess  of  its  due  limits,  and 
the  established  traditions  of  domestic  and  foreign  law  dealing  with 
the  subject  in  question  (q).  As  an  exception  to  this  rule,  a  parti- 
cular class  of  laws,  founded  on  considerations  of  public  policy,  termed 
** positive  "  or  "coercitive,"  admits  of  no  application  of  foreign  laws, 
and  within  their  limits  the  lex  fori  prevails  exclusively  (r).  Savigny 
applies  the  law  of  the  domicil  to  all  questions  of  status  and  capacity, 
unless  the  territorial  law  requires  something  different,  and  the  lex 
rei  siUe  to  immovables  and  movables  (s).  Bar  points  out  that 
the  defects  of  Savigny's  system  are  that  it  disregards  the  sovereignty 
of  other  States  and  the  limits  which  they  may  impose  on  the  principle 
of  general  community  of  law,  and  it  refers  to  public  international 
law  for  ascertaining  the  principles  of  private  international  law  (f). 

New  Italian  School. — A  fresh  departure,  which  may  be  con- 
sidered as  dating  from  the  publication  of  Mancini's  '^  Delia 
Nazionalita  come  fondamento  del  Diritto  delle  Gente  "  in  1851, 
was  made  by  the  modern  Italian  jurists.  Starting  from  the 
premiss  that  individual  liberty  is  the  root  principle  of  national 
sovereignty,  these  writers  hold  that  the  liberty  of  the  individual,  as 
defined  and  circumscribed  by  the  law  of  the   State  to  which  he 

(o)  Bar,  p.  55 ;  Holtz. ,  vol.  ii.,  Bar,  8. 5.  (r)  Bar,  p.  58. 

(p)  Weiss,  vol.  iii.,  p.  66.  («)  Weiss,  vol.  iii.,  p.  56. 

(q)  Holtz.,  vol.  ii..  Bar,  ss.  5 — 10.  (t)  Holtz.,  vol.  ii..  Bar,  s.  5. 
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belongs  by  his  nationality,  constitutes  his  personal  law,  and  should 
everywhere  be  recognised  as  such  (u).  But  this  personal  law  is, 
where  necessary,  subordinated  to  the  right  of  the  State,  in  which 
the  individual  seeks  to  exercise  that  personal  law,  to  provide  for  the 
observance  and  maintenance  of  its  own  laws  of  public  order,  and 
its  prohibitions  in  matters  of  policy  and  morality  which  apply  to 
foreigners,  as  well  as  to  natives.  Subject  to  this  limitation  and 
to  those  imposed  by  their  personal  law,  individuals  may  choose 
what  laws  shall  govern  their  actions,  which  can  be  indicated,  not 
only  by  express  declaration,  but  also  by  inference  (x).  This  theory, 
applied  particularly  to  the  case  of  family  laws  and  personal  capacity, 
has  received  considerable  support  (though  sometimes  qualified), 
notably  from  Laurent,  author  of  what  is  perhaps  the  most  complete 
study  of  the  whole  system  of  private  international  law  (y),  and  is 
known  as  the  theory  of  the  personality  of  law  or  that  of  public  inter- 
national order,  of  which  Weiss  and  Brocher  are  leading  exponents. 
The  standard  of  the  personal  law  need  not  always  be  that  of 
the  person's  nationality — it  may  be,  secondarily,  domicil,  e.g.,  if 
the  person  has  no  known  nationality  or  has  two  nationalities,  or 
if  his  national  law  renounces  its  right  to  govern  him  (z) ;  but  a 
foreign  law  in  opposition  to  the  public  law  or  public  order  of  the 
forum  cannot  claim  to  be  enforced  (a).  The  principle  of  public 
order  has  been  adversely  criticised  on  the  ground  of  its  vagueness 
and  the  diflSculty  of  determining  the  laws  which  a  territorial 
sovereign  should  regard  as  necessary  to  be  insisted  on  in  the 
interest  of  his  State  {b).  Brocher  and  Weiss  distinguish  between 
laws  of  "public  internal  order"  and  "public  international  order," 
and  only  allow  the  latter  laws  to  oust  the  application  of  the  indi- 
vidual's personal  law  because  they  are  intended  to  apply  to  foreigners 
as  well  as  natives ;  while  they  consider  that  the  former  laws  give 
place  to  an  appropriate  foreign  personal  law,  and  apply  only  to  the 

(tt)  SeeMancdni,  (1874)  J.  221—239,  p.  57;  Hague  Conventions,  see  infra, 

285,  304.  p.  26. 

(x)  Bar,  pp.  61—64.  (a)  Ihid.,  Italian  Civil  Code  Prel. 

(y)  Bar,  p.  74 ;  Weiss,  vol.  iii.,  p.  61  Disp.,  art,  12 ;  German  Civil  Code  Int. 

«*  «?.  Law,  art.  30 ;  Belgium  Draft  Code, 

(z)  Weiss,  vol.  iii.  72 ;  Holtz.,  vol.  ii.,  1884,  art.  14 ;  Laurent,  viii.  pars.  93 — 

Bar,  0.  12;  German  Civil  Code  Int.  121. 

Law,  art.  29 ;  and  the  Institute  of  Int.         (b)  Asser,  Clunet,  Duguit,  see  Bar, 

Law,    Oxford   Bules  1880,   Ann,  v.  p.  71,  n. 
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subjects  of  their  own  State,  who  are  bound  by  them  everywhere  (c). 
Weiss  (d)  defines  the  former  laws  as  laws  concerning  the  mutual 
relations  cf  the  sovereign  and  his  subjects,  and  the  latter  as  laws 
concerning  the  relations  of  a  sovereign  to  the  subjects  of  another 
State,  saying  that  the  form  of  a  law  is  not  conclusive  on  this  point, 
but  this  is  a  question  for  the  judge  to  decide.  The  distinction  is 
resisted  by  other  authors  (e).  The  same  class  of  laws  is  variously 
designated  as  laws  of  "  public  universal  order,"  laws  which  sanction 
or  guarantee  a  social  law  or  interest,  or  laws  of  general  interest 
and  public  law  (/). 

Bar  does  not  propound  any  general  theory,  but  contents  himself 
with  discussing  prominent  questions  of  detail  which  have  been 
found  of  special  importance  in  international  intercourse  C^),  and  is 
of  opinion  that  legislation  for  purposes  of  private  international  law 
is  unnecessary,  and  that  it  is  the  legal  duty  of  every  State  to  pay 
regard  to  foreign  rules  of  law  (h).    Private  international  law  is  not 
merely  a  product  of  the  sovereign  legal  system  of  any  particular 
State,  but  a  result  of  the  nature  of  the  subject  itself,  and  capricious 
deviations  from  general  rules  are  not  truly  law  nor  of  advantage  to 
States  which  practise  them.     The  principle  of  private  international 
law  requires  no  sanction,  because  the  very  reasonableness  of  the 
subject  will  make  it  prevail,  but  treaties  may  promote  it.    The 
process  of  inquiry  should  be,  not,  as  Savigny  said,  to  find  out  the 
legal  relation  constituted  by  certain  facts,  but  to  ascertain  the  facts 
themselves  or  the  ordinary  legal  relations  set  up  by  rules  of  national 
laws,  and  these  are — (1)  the  place  where  a  person  is  legally  to  be 
found,  (2)  the  place  where  a  thing  is  found ;  and  in  questions  of 
private  international  law  there  must  be  ascertained— (a)  what  are 
the  facts  which  can  possibly  require  consideration  for  the  decision 
of  the  legal  point,  and  (j8)  in  what  territory  the  things  or  persons 
concerned  with  that  legal  relation  were  when  those  facts  took  place, 
or,  in  the  case  of  persons,  what  territory  they  belonged  to  by  virtue 
of  allegiance  or  domicil  (t). 

In  the  United  States  a  theory  has  been  lately  advanced  by 

(c)  This  has  been  approved  by  Bar,      209. 

p.  73,  as  an  application  of  the  theory  (g)  Pp.  85 — 87. 

of  the  German  school.  (h)  Holtz.,  vol.  ii.,  Bar,  s.  6. 

(d)  Vol.  iii.,  pp.  83,  88,  93.  (i)  Bar,  pp.  78—80,  citing  Zurich 

(e)  Pillet,  Despagnet,  Weiss.  Eev.  Code,  1887,  s.  1. 
(/)  See  Laurent,  vol.  ii.,  pp.  185 — 
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Professor  Minor,  of  Virginia,  that  every  question  of  private  inter- 
national law  has  an  appropriate  situs,  the  law  of  which  will  govern 
it,  either  voluntary,  depending  on  the  will  of  the  party  concerned,  or 
involuntary  and  decided  for  him  by  law,  unless  the  forum  considers 
that  to  give  efifect  to  that  proper  law  will  be  injurious  to  its  public 
policy  or  its  citizens,  and  applies  the  lex  fori  instead  (/c). 

Hodem  Codes. — ^As  already  noticed  in  the  introductory  volume, 
the  modern  codes  of  many  States  have  laid  down  rules  for  certain 
branches  of  private  international  law  following  the  lines  of  the 
modern  school  of  thought  noticed  above ;  and  the  Hague  treaties, 
to  which  most  of  the  States  of  continental  Europe  are  parties,  have 
adopted  similar  standards  in  the  more  important  subjects  of  family 
law  (marriage,  guardianship,  divorce). 

English  Theory. — England  derived  its  knowledge  of  the  rules  of 
private  international  law  from  the  Continent,  the  first  medium  in 
which  they  were  introduced  being  the  Ecclesiastical  and  Admiralty 
Courts,  which  administered  canon  and  civil  law ;  and  it  was  not 
till  towards  the  close  of  the  seventeenth  century  that  questions 
involving  these  principles  seem  to  have  been  presented  to  English 
lawyers  (Z). 

The  theory  of  domicil,  for  instance,  only  began  to  take  shape  in 
Charles  II.'s  reign,  as  is  shown  by  the  discussion  between  French 
lawyers  and  Sir  Leoline  Jenkins,  the  leading  English  civilian  of  the 
time,  with  regard  to  the  proper  law  for  governing  the  succession  to 
Queen  Henrietta  Maria's  property  (m).  Dicey  remarks  that  this 
branch  of  law  first  received  attention,  and  has  been  most  carefully 
studied,  in  countries  comprising  communities  subject  to  different 
systems  of  law,  e.g.,  the  United  Netherlands,  Germany,  Great 
Britain  and  the  United  States,  and  France,  which  had  provinces 
governed  by  distinct  coutumes ;  and  that  no  English  decisions  are 
extant  on  this  subject  earlier  than  James  I.,  who  combined  the 
crowns  of  England  and  Scotland,  and  few  before  the  date  of  the 
Union  of  Scotland  and  England  a  century  later  (n).  England  and 
Scotland  both  probably  derived  their  knowledge  of  the  subject  from 
the  jurists  of  the  Dutch  School  who  upheld  the  statute  theory.    That 

(k)  Conflict  of  Laws,   1903,   chap,  land,   see  West   Band  Central  Gold 

iL  Mining  Co.  v.  Eex,  [1905]  2KB.  391. 

{I)  Wostlake,  p.  8.    As  to  the  place  (m)  Phillimore,  iv.,  p.  39. 

of  international  lav  in  the  law  of  Eng-  (n)  Conflict  of  Lawe,  pp.  7r 
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system  was  not,  however,  imported  entire,  but  only  such  portions 
of  it  as  were  congenial  to  the  common  law,  then  firmly  rooted  in 
England  to  the  exclusion  of  the  civil  law,  of  which  the  history  of  the 
English  Admiralty  Court  is  the  best  proof  (o).  Thus  English  law 
adopted  the  principle  of  the  lex  situs  governing  immovable  property 
because  that  corresponded  with  the  feudal  conception  of  landed 
property  which  has  always  dominated  our  law,  while  it  refused  for 
a  long  time  to  allow  the  principle  of  personal  laws.  It  also  con- 
siderably restricted  the  application  of  the  principle  of  locus  regit 
actuvi,  its  attitude  as  regards  this  last  being  ascribed  to  the  refusal  of 
English  lawyers  to  admit  the  use  of  notaries  as  official  witnesses  of 
legal  acts  in  the  same  way  as  on  the  Continent ;  and,  as  will  be  seen 
hereafter,  in  such  matters  as  contractual  capacity,  marriage  and 
divorce  and  filiation,  it  is  only  in  recent  times  that  the  personal 
law  of  the  party  concerned  has  been  allowed  to  have  effect  in  place 
of  the  lex  loci  actus  or  lex  foii.  The  supremacy  of  the  territorial 
law  and  the  application  of  foreign  law  by  comity  only,  emphasised 
by  Huber,  have  been  the  chief  features  of  the  English  view  of  the 
subject ;  but  Scottish  lawyers  were  more  affected  by  the  Continental 
ideas,  no  doubt  partly  because  of  the  closer  connection  of  their  law 
(owing  to  its  civil  law  origin)  with  the  Continental  systems  (2>). 
Similarly  the  English  treatment,  in  contrast  to  the  Scottish  treat- 
ment, of  the  subject  has  been,  as  noticed  above,  of  a  positive 
character,  preferring  judicial  precedent  to  theoretical  views  of 
writers,  however  eminent,  in  opposition  to  the  Continental  a  priori 
method ;  and  the  English  views  of  the  extent  of  jurisdiction  of  our 
Courts,  and  their  readiness  to  exercise  it  in  the  case  of  foreigners 
no  less  than  natives,  except  where  precluded  by  deference  to  the 
exclusive  jurisdiction  of  the  Court  of  the  situs  of  real  property,  in 
the  same  way  are  in  marked  contrast  to  the  general  Continental 
limitation  of  jurisdiction,  and  refusal  to  exercise  it  in  the  case  of 
foreigners,  which  are  still  in  force.  In  recent  times,  however,  the 
Courts  have  shown  a  remarkable  tendency  to  approximate  to  the 
Continental  conception  of  personal  laws,  though  retaining  the 
criterion  of  domicil,  as  opposed  to  the  modern  Continental  standard 
of  nationality,  and  the  distinct  principle  of  real  laws  for  immovable 
property;  and  in  one  branch  of  the  subject,  the  recognition  and 

(o)  See  Westlake,  Introduction  to         {p)  Ihid. 
third  edition. 
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enforcement  of  foreign  judgments,  English  law  has  shown  itself  at 
least  as  liberal  in  practice  as  any  of  the  Continental  systems  (q). 

Subordinate  questions  in  this  connection  which  require  notice 
before  stating  the  main  principles  of  the  subject  are — (1)  what  is 
meant  by  the  expression  "  foreign  law  "  ?  (2)  how  is  it  applied,  and 
how  proved  ?  (8)  is  the  conflict  between  particular  systems  of  law 
in  a  single  State  to  be  dealt  with  in  the  same  way  as  those 
between  different  State  laws? 

What  is  Foreign  Law. — Assuming  that  the  Court  of  a  State 
desires  to  apply  a  foreign  law  appropriate  to  the  case  of  a  foreigner 
and  to  ascertain  the  foreign  law,  it  is  necessary  to  determine  the 
meaning  of  the  expression  "foreign  law" — whether  this  is  the 
domestic  law  of  the  State  whose  law  is  the  personal  law  of  the 
foreigner,  or  whether  it  includes  the  rules  of  private  international 
law  recognised  and  applied  by  the  Courts  of  that  State.  As  an 
example  of  English  law,  the  personal  capacity  is  governed  by  the  law 
of  the  domicil ;  in  the  case  of  an  Englishman  domiciled  de  facto  in 
France  the  question  of  whose  capacity  is  brought  before  a  French 
Court,  that  Court  would  refer  the  matter  to  his  personal  law 
according  to  its  rules  of  private  international  law,  the  law  of  his 
nationality — English  law.  Does  that  expression  include  the  rule  of 
English  law  that  the  law  of  his  domicil  is  to  decide  it  ?  If  so,  the 
question  is  referred  back  to  French  law,  and  the  French  Court  applies 
its  own  law,  by  what  is  called  Renvoi,  or  Ruckverweisung ;  and  in  a 
ease  where  the  personal  law  refers,  not  to  the  law  of  the  forum,  but 
to  the  law  of  a  third  State  (WeiteiTerweisung),  the  law  of  the 
latter  will  be  applied.  This  question,  only  raised  in  recent  times^ 
has  led  to  considerable  discussion,  and  the  opponents  of  the  principle 
have  maintained  that  in  such  a  case  the  ordinary  domestic  law  of 
the  foreign  State  should  be  applied.  The  principle  has  been  adopted 
by  the  German  law  (r)  in  certain  specified  cases  where  the  German 
law  would  by  such  reference  be  brought  into  play,  and  by  the 
Japanese  law  («).  It  has  the  support  of  an  influential  minority  of 
the  Institute  of  International  Law,  including  Westlake,  Bar  and 
Weiss ;  it  is  treated  by  Dicey  and  Westlake  as  recognised  by  English 

{q)  See  chapter  on  Foreign  Judg-  law,  refers  back  to  German  law,  the 

ments,  infra.  German  domestic  law  is  applied  :  Int. 

(r)  Where  the  foreign  law,  i.e.,  the  Law,  art.  27. 

foreign  rule  of  priyate  international  («)  Horei(  1898), art. 29, 1906, IJ.  1061. 

B.CJi.— TOL.  n.  2 
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Courts,  and  the  Hague  Convention  of  1894  also  seemB  to  acknow- 
ledge it(t).  The  theory  is  also  favoured  in  Quebec  and  by  the 
Supreme  Court  of  Canada  (u),  and  has  been  applied  by  the  Courts  of 
Cassation  in  France  and  Belgium  (a;)— though  in  more  recent  cases 
the  Courts  of  Appeal  of  Paris  and  Pau  have  rejected  it  (y).  On  the 
other  hand,  the  Institute,  by  a  majority,  has  declared  against  it 
and  in  favour  of  the  ordinary  domestic  law  of  the  State  to  whose 
law  the  question  belongs  to  decide  it.  In  a  recent  monograph  {£) 
Pawley  Bate  has  combated  the  view  that  the  theory  is  part  of 
English  law,  and  many  representative  Continental  jurists  are 
opposed  to  it  (a).  In  its  favour  it  is  urged  that  the  private  inter- 
national law  rules  of  a  country  are  part  of  its  law,  and  if  that  law 
declines  jurisdiction,  a  foreign  Court  should  not  endeavour  to  give 
it  the  decision  of  the  matter  or  on  its  behalf  give  a  decision  which 
it  would  not  give  itself.  Against  the  theory  it  is  contended  that 
its  application  is  unsound,  and  its  argument  a  vicious  circle,  or 
a  "  battledore  and  shuttlecock  theory." 

The  Application  of  Foreign  Law. — On  whatever  principle  the 
application  of  foreign  law  by  the  Court  of  another  State  is  based — 
whether  it  be  comity,  or  the  obligation  of  international  intercourse 
and  understanding — if  it  is  admitted,  the  farther  question  arises 
whether  the  Court  must  apply  it  of  its  own  motive  {d*offlce,  von 
Amis  wegen)  or  only  at  the  request  of  the  parties  interested.  The 
general  tendency  of  the  Courts  in  all  countries  is  to  assume  that 
the  provisions  of  the  lex  fori  affecting  the  question  in  issue  apply 
until  the  contrary  is  proved,  and  the  burden  of  proof  lies  on  the 
party  alleging  it.  The  Argentine  Civil  Code  (b)  provides  that  foreign 
law  shall  not  be  applied  in  the  cases  where  it  is  admissible  except 
at  the   request  of  the  person  interested,   unless   those   laws  are 

(<)  Holtz.,  vol.  ii.,  Bar,  8.13;  Weifls,  enoe,"    I.     225,     and    R.    Janssens 

vol.  iii.,  pp.  77—81 ;  Dioey,  pp.  3—7  ;  Pasicrisie,  1906,  I.  9. 

Westlake,  c.  ii. ;  and  see  In  r«  John-  (y)  Samory's    case,    1906,  J.   178; 

son,  [1903]  1  Ch.  821.  Knowles*  case,  1907,  J.  156.    Tables 

(tt)  Ross  V.  Ross,  (1893)  R.  J.  Q.  2  Gen^rales  J.  1874—1905,  torn,  v.,  tit. 

a  B.  413  ;  25  S.  C.  R.  307.  *«  Renvoi." 

(ac)  Forge's  case,  Cass.  22  Feb.,  1882  («)  Notes     on     the      doctrine     of 

(Sirey,  1882,  J.  393);  see  also  Cass.  Benvoi,  1904. 

Sirey,  1882,  iv.  17;  Weiss,  vol.  iii.  p.  (a)  See  e,g,,  Lain^,  1896,  J.  241 ; 

81;Lafleiir,  22;   Labb6  1885,  J.  15 ;  Ligeoix,1903,J.481;  Asser,1905,  J.40. 

see,   howeyer,  de  Paepe,   **  Oompet-  (b)  Art.  13. 
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binding  on  that  country  by  legislation  or  treaty.  The  Institute  (1891; 
has  declared  in  favour  of  foreign  law  being  applied  (Toffice  as  well  as 
at  the  request  of  parties  (c). 

Proof  of  Foreign  Law. — There  are  two  views  taken  of  the  provisions 
of  a  foreign  law  with  regard  to  a  question  brought  before  the  Court 
of  another  State ;  in  one  view  it  is  a  fact,  which  must  be  proved 
by  the  party  alleging  it.  This  has  been  so  held  in  France  (d), 
Italy  {e),  Greece  (/),  Canada  (g),  Belgium  and  Spain  (fe),  and 
Holland  {i),  and  provided  by  certain  other  codes  (&) ;  and  this  is  the 
law  of  England  (I)  and  the  United  States  (m).  In  the  other  view  it 
is  a  question  of  law  (n),  though  the  party  interested  should  help  the 
Judge  by  producing  evidence  of  it — e.g.,  printed  texts  (o),  opinions 
of  foreign  lawyers  (p)  (but  these  last  have  been  held  insufficient  by 
the  Court  of  Cassation  at  Florence  in  the  case  of  an  opinion  by  the 
Dean  of  the  Faculty  of  Advocates  on  a  question  of  Scots  law)  (q), 
and  foreign  judgments;  but  none  of  these  bind  the  Court  con- 
clusively, which  must  determine  for  itself  what  is  the  foreign 
law  (r),  and  it  is  only  if  the  means  of  appreciating  foreign  law  are 
wholly  wanting  that  the  Judge  should  presume  that  it  is  identical 
with  the  lex  fori  («).  In  Germany  the  Court  has  the  power  of  decid- 
ing for  itself  what  is  the  foreign  law  applicable  (0,  and  though 
it  is  the  duty  of  the  party  interested  to  inform  the  Court  for  its 
guidance  (u),  the  established  opinion  is  that  this  is  the  function 


(c)  Ann.  xii.  326,  and  see  1874,  J.  80. 

{d)  1888,  J.  596,  Seine;  1888,  J. 
390,  Paris;  1892,  J.  681,  Seine;  and 
see  Darras,  1901,  J.  209,  442,  672. 

(e)  1893,  J.  630 ;  1894,  J.  601 ; 
1896,  J.  907. 

(/)  1894,  J.  592,  Athens. 

{g)  Meagher  v.  Aetna  Insurance  Ck>. 
(1861),  20  Gr.  354;  but  see  Eice  v. 
Gunn  (1884),  4  0.  R  679. 

(A)  Weiss,  iii.,  166. 

(i)  Supreme  Court  of  Netherlands, 
1876,  cited  by  Bar,  p.  103. 

(A;)  Portugal,  C.  C,  s.  2406 ;  Austria, 
1886,  J.  467  ;  Mexico,  C.  0.,  art.  19  ; 
Saxony,  C.  C,  art.  172  ;  Montenegro, 
law  of  property,  1888,  cited  by  Weiss, 
▼ol.  iii.  pp.  166,  167. 

(/)  Westlake,  s.  353,  but  the  Court 


has  discretion  to  deal  with  the  evidence 
of  foreign  law  adduced :  s.  358. 

(m)  Minor,  s.  213 ;  Wharton,  ss.  773, 
773a,  781,  781a. 

(n)  Weiss,  Asser,  Brocher,  Laurent, 
Bolin,  and  Bar  (p.  99),  who  cites  some 
German  decisions  in  its  favour. 

(o)  1892,  J.  990,  Bordeaux. 

Ip)  1882,  J.  534,  541 ;  1885,  J.  665, 
Chamb^. 

{q)  1893,  J.  630. 

(r)  France,  1895,  J.  618,  Mont- 
pelier;  Germany,  Zeits.  1894,  63,  and 
Code  of  Civil, Procedure,  s.  293  (265) ; 
Russian  Code  of  Civil  Procedure,  709. 

(«)  Weiss,  Bar,  Westlake  and 
Wharton. 

(0  Civ.  Proc.  Ord.,  s.  293  (265). 

(tt)  Holtz.,  vol.  ii..  Bar,  s.  7. 
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of  the  Judge  (x).  In  England  and  Scotland  provision  is  made  by 
statute  for  ascertaining  the  foreign  law  applicable  to  any  question 
pending  in  an  English  Court,  and  inter  se  for  ascertaining  each 
other's  law  (^),  and  this  method  has  been  recommended  by  the 
Institute  for  general  adoption  and  adopted  in  the  Hague  Con- 
vention of  1896  and  other  treaties  by  means  of  commiasians 
rogataires.  Foreign  law  is,  however,  in  practice  in  the  United 
Kingdom  ascertained  by  the  evidence  of  foreign  lawyers  (-?).  With 
some  countries  treaties  provide  for  mutual  communication  of 
legislative  measures  (a). 

The  term  **  foreign  law "  will  include  treaties  affecting  ques- 
tions of  private  international  law  if  they  are  treated  as  domestic 
laws  and  are  binding  on  the  Courts,,  e.g.,  in  France  they  are 
construed  by  judicial  decision  (6) ;  in  the  United  States,  by  express 
constitutional  provisions,  treaties  have  the  force  of  law,  but  not  in 
Great  Britain  unless  incorporated  in  legislation,  and  then  only  so 
far  as  legislation  expressly  provides  (c).  Customary  law  such  as 
English  common  law  and  judicial  decisions  of  course  rank  equally 
with  statute  law  for  recognition  {d). 

Error  in  Application  of  Foreign  Law.— The  question  whether 
foreign  law  ought  to  be  applied  in  a  particular  case,  and  wha^ 
foreign  law  ought  to  be  applied,  is  a  pure  question  of  law  depending 
on  the  lex  fori,  and  a  decision  on  that  point  is  always,  therefore,  sub- 
ject to  appeal.  Thus  the  refusal  to  apply  the  provision  of  a  foreign 
law,  the  enforcement  of  which  is  required  by  a  rule  of  private 
international  law,  is  appealable.     The  question  whether  the  foreign 

(x)  Civ.Proc.Ord.8.293,(265);Bar,  Italy,  Portugal,  Servia  and  Switzer- 

p.  99.  land,  1886  ;   and  so  Institute,  1885 ; 

{tj)  22  &  23  Vict.  c.  63;  24  Vict.  c.  11.  Monte    Video    Conference,    cited    by 

(«)  Pamell  v.  Walter  (1889),  16 Sees.  Weiss,  vol.  iii.,  pp.  171-2 ;   1889,  Rev. 

Cass,  4th  Ser.  917;  Bosses  r.  H.  H.  de  droit  Inter.,  576. 
Sir   Bhagvat    Sinhjee,   19    Sess.  Gas.  (&)  1878,  J.    166,   Cassation  ;    1879, 

4th  Ser.  31;  Goetze  r.  Aders  (1874),  J.  654,  Pondicherry;  Appert,  1899,  J. 

2  Sess.  Gas.,  4th  Ser.  150  ;  Thomson  r.  433;   except  perhaps  in  questions  of 

Alexander  (1851),  14  Sess.  Gas.,  2nd  public  order;  Brussels,  1881,  J.  103; 

Ser.  217  ;  Concha  v,  Mui-rieta  (1889),  40  Institute,  Ann.  1877,  pp.  80,  84 ;  Bar, 

Ch.  D.  543;  Douglas  r.  Brown  (1831),  2  p.  109. 

I).  &  G.  171;  Cooper  r.  Cooper  (1888),  (c)  R  r.  Wilson  (1877),  3  Q.B.D.  42; 

15  Sess.  Gas.,  4th  Ser.,  231 ;  Bar,  pp.  The  «*  Eenrom"  (1799),  2  G.  Rob.  1. 
101—103.  {(I)  Holtz.,  vol.  ii..  Bar,  s.  8  ;  Dicev, 

[a]  Belgium,  Brazil,  United  States,  p.  3. 
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law  applicable  has  been  applied  correctly  or  not  is  generally  treated 
as  a  question  of  fact,  and  a  decision  on  that  point  is  therefore  only 
appealable  to  the  extent  allowed  for  appeals  on  questions  of  fact 
generally  (e).  On  this  ground  the  Courts  in  most  countries  have 
held  that  no  farther  appeal  lies  to  rectify  a  mistaken  application 
of  foreign  law  unless  the  foreign  law  can  be  regarded  as  part  of  the 
domestic  law,  or  its  misapplication  involves  the  violation  or  mis- 
application of  the  domestic  law  (/)•  But  many  jurists  would  give 
this  right  of  appeal  in  all  such  cases,  regarding  the  proper  appli- 
cation or  interpretation  of  a  foreign  law  as  a  matter  of  law,  not  of 
fact,  with  which  the  domestic  Court  has  to  deal  (g). 

Conflict  between  Laws  of  different  States  or  Conminnities  under 
the  same  Sovereignty. — Whether  the  conflict  of  laws  of  different 
territories  subject  to  the  same  sovereign  should  be  governed  by  the 
same  rules  as  conflicts  between  different  independent  sovereign 
legislations,  e.g.,  between  England  and  Scotland,  the  different 
provinces  of  Russia  {h),  and  of  Italy  (i),  is  a  question  on  which 
opposing  views  have  been  stated. 

In  the  case  of  England  and  Scotland  (j),  owing  to  their  having  a 
common  tribunal  of  appeal  two  distinct  systems  of  law  have 
approximated  to  each  other  in  their  views  of  private  international 
law,  and  may  be  considered  to  be  coincident,  the  decisions  of  th6 
House  of  Lords  on  appeals  from  either  judicature  laying  down 
general  rules  applicable  to  both  {k). 

(0  ^.^.,  in  Germany,  Civ.  Proc.  Old.,  f^^)  Weiss,  vol.  iii  pp.    172—176; 

8.  549  (511) ;  Holtz.,  voL  ii..  Bar,  ss.  Bar,  p.  108 ;  Colin,  1890,  J.  406.  794  ; 

6,7;  1886,  J.  606;  1893,  J.  422;  K.  G.  Feraud-Giraud,  1892,  Eev.  de  Droit 

vol.  X.,  pp.   115,   172,  Reichsgericlit ;  Inter.  233 ;  Vareilles-Sommieres,  1900 

and   1891,  J.  250,  Bavarian  Court  of  J.  289;  Wharton,  s.  773. 

Cassation.  (A)  Bar,  90. 

(/)  Germany,   see  note  {e)  supra  ;  (t)  1886,  J.  619  ;  Bar,  p.  92. 

France,    1875,    J.     117,     Cassation  ;  (;)  Stuart  r.  Stuart  (1861),  4  Macq. 

1876,  J.  272;    1890,  J.  117;    1892,  J.  1,  23  Sess.  Cas.,  2nd  Ser.,  904;  Orr 

988  ;    1894,   J.    1019  ;    1895,  J.  834  ;  Ewing  s  case  (1882),  22  Ch.  D.  456 ; 

1897,  J.  555;  1901,  J.  979;  1907,  J.  (1884),  11   Sess.  Cas.,  4th  Ser.,  600; 

1099;    Belgium,  Cass.,  1892,  J.  748;  (1885),  13  Sess.  Cas.,  4th  Ser.,  H.  L.  1; 

Italy,  1886,  J.  746,   Turin ;  1883,  J.  Bar,  p.  94 ;  Dicey,  p.  68  ;   Virtue  v. 

81 ,  Florence,  Cassation;  Holland,  1888,  Police  Commr.  of  Alloa  (1873),  1  Sess. 

J.  565;   1897,    J.   205;    Switzerland,  Cas.,  4th  Ser.  285. 

1893,  J.  638;  Spain,  Jan.  29th,  1875,  (k)  E.g.,  Stuart  v.  Bute  (1861),  5 

Sup.  Ct,  Bar,  p.  107;    1897,  J.  206,  H.  L. C. 440,  guardianship  ;DeNicolsr. 

Bussian  Senate.  Curlier,     [1900]    A.  C.    21,    marital 
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Some  authors,  however,  distinguish  the  conflict  between  particular 
systems  of  law  in  one  State  from  the  conflict  between  different 
national  systems  (Z).  The  laws  of  the  different  component  parts  of 
the  British  Empire  are  treated  as  mutually  independent  {m),  and  it 
has  been  contended  that  questions  regarding  conflicts  of  law  and 
recognition  of  foreign  law  are  treated  as  matters  of  private  law  for 
the  decision  of  the  Courts  of  the  particular/oram,  and  not  according 
to  the  law  of  England,  though  there  are  decisions  in  Quebec  favour- 
ing the  application  of  the  latter  law  (n).  The  Imperial  Government 
can  bind  the  whole  Empire  by  its  treaties  with  foreign  Powers  (o), 
and  the  ultimate  appeal  to  the  Judicial  Committee  of  the  Privy 
Council  ensures  a  general  observance  of  the  doctrines  of  private 
international  law  on  uniform  lines.  It  has  been  held  that  foreign 
States  are  entitled  to  look  to  one  general  law  for  the  whole  of  the 
British  dominions  in  such  questions,  i.e.,  the  law  of  England, 
which  law  applies  to  the  particular  person  whose  rights  are  in 
question  the  law  of  his  particular  British  domicil  (p). 

In  Germany  the  provisions  of  the  Introductory  law  of  the  Civil 
Code  override  the  rules  of  private  international  law  which,  before 
1900,  were  in  force  in  the  individual  German  States,  excepting, 
however,  such  rules  as  may  still  be  in  force  there  by  virtue  of 
previous  treaties  with  other  foreign  States.  So  far  as  there  still 
exist  diversities  in  German  law  the  new  provisions  or  analogous 
rules  also  apply  in  cases  of  conflict  between  the  different  State 
laws  iq). 

In  the  case  of  Austria  and  Hungary,  which  have  independent 
sovereign  legislatures,  conflicts  of  law  are  governed  by  the  same 
rules  as  conflicts  between  other  independent  States  (r). 

regime  of  property  ;  Harvey  v,  Famie  Co.  v.  King  (1894),  B.  J.  Q.  5  S.  C. 

(1888),  8  App.  Cas.  43,  divorce;  Don  v.  182,  cited  by  Lafleur,  p.  13. 

Lippmann  (1837),  5  CI.  &  F.  1,  foreign  (o)  See  British  North  America  Act, 

judgments:    Companhia    de  Mozam-  1867,  a.  132;  but  in  practice  their  power 

bique   v.  British  South    Africa    Co.,  to    affect  self-governing    colonies    is 

[1892]  2  Q.  B.  358 ;   [1893]  App.  Cas.  made  dependable  upon  the  consent  of 

602,  i-ecovery  of  foreign  land.  the  colonial  legislatures. 

(0  Bar,  p.  88.  (p)  In  re  Johnson,  [1903]  I  Ch.  821. 

(w)  See  under  chapter  on  Foreign  (q)  Holtz.  vol.  ii.,  Bar,  s.  16;    see 

Judgments,  infra,  1898,  J.  870,  883. 

{u)  Yaughan  v,  Campbell  (1855),  5  (r)    In  the  case  of    Hungary  the 

L.  C.  R.  431 ;  Eussell  v.  Field  (1833),  different  territories  have  different  sys- 

Stuart*8  Bep.  558  ;  Howard  Guernsey  tems  of  law. 
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In  BuBsia,  in  cases  of  conflict  between  the  internal  laws  of  the 
different  provinces  domicil  is  resorted  to  in  certain  questions  of 
family  law  («). 

In  the  United  States  the  respective  States  are  sovereign  within 
their  own  limits,  and  are  foreign  to  each  other  for  the  purpose  of 
their  different  systems  of  law  (t). 

Personal  and  Real  Laws. — In  the  earlier  edition  Burge  stated  that 
it  was  not  intended,  and  was  not  necessary  for  the  purposes  of 
this  work,  to  enter  on  the  wide  field  of  controversy  on  the  subject 
of  the  personality  and  reality  of  statutes.  His  reason  for  this  course 
was  that  the  only  object  of  correctly  distinguishing  whether  the  law 
be  personal  or  real,  is  that  of  affording  a  certain  test  for  determining 
whether  it  be  of  universal  or  of  limited  extent ;  or,  in  other  words, 
which  of  the  several  laws  referred  to  above  (u)  should  govern  the 
decision  of  every  question  in  which  there  is  a  conflict  between 
them.  It  may  be  doubted  whether,  from  the  infinitely  varied 
nature  of  laws,  any  theory  could  be  established  which  would  be 
sufficiently  precise  and  certain  for  that  object.  It  is,  perhaps, 
more  likely  to  be  obtained  by  distinguishing  the  several  questions 
which  it  is  the  peculiar  province  of  each  of  these  laws  to  decide. 
Such  is  the  course  intended  to  be  pursued  in  the  following 
treatise. 

It  does  not  seem  necessary  at  the  present  day,  in  view  of  the 
changes  in  juristic  conceptions  of  the  whole  framework  of  the 
Rystem  of  private  international  law,  and  the  fact  that  no  British 
system  of  law  has  expressly  or  by  implication  adopted  the  statute 
theory,  to  reproduce  here  the  account  given  in  the  former  edition  of 
the  principles  laid  down  by  the  older  jurists  and  their  division 
of  laws  into  personal,  real,  and  mixed,  with  their  mutual  distinctions 
(often  very  difficult  to  draw);  nor  is  it  quite  in  accordance  with 
Burge's  own  expressed  intention  (r)  of  not  enunciating  any  general 
theory  or  classification  of  the  subject,  but  of  distinguishing  the 
various  main  questions  which  such  laws  have  to  decide. 

It  seems  sufficient  to  say  that  the  term  "  personal  laws  "  used 
by  the  older  writers  corresponds  for  most  purposes  to  the  laws  now 

(«)  Lehr,   Elements   de   droit  civil  ^trang^res  en  Rnssie,  1898,  J.  225. 
Rosse    (Rufisie,    Pologne,    Provinces  (0  Wharton,  bb.  636,  731a. 

Baltiques),   pp.    466-471 ;    Eazansky  (u)  See  supra,  p.  6. 

Aper9u     but     la      Condition       deB  (v)  Supra,  p.  3. 
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described  as  having  extra-territorial  effect,  and  ''  real  laws  "  to  those 
having  territorial  effect  only  (x),  the  former  applying  primarily  to 
persons,  their  condition,  state,  and  capacity ;  the  latter  to  property 
real  or  personal,  immovable  or  movable  (j^).  Modern  opinion 
generally  treats  certain  territorial  laws  as  having  a  direct  applica- 
tion to  persons  by  reason  of  their  being  of  an  imperative  or 
prohibitive  character,  this  being  generally  on  grounds  of  public 
policy  of  the  particular  State,  variously  described  as  public  order 
or  public  policy,  and  the  point  of  view  for  seeing  what  persons  it  is 
intended  to  affect  being  shifted  from  the  person  subject  to  a  conflict 
of  laws  to  the  authority  promulgating  a  particular  law  {z).  This  latter 
class  of  laws  is,  however,  in  relation  to  the  subject  of  private  inter- 
national law,  rather  an  exception  than  the  general  rule ;  and  the 
application  of  territorial  law  in  its  entirety  to  foreigners  within  the 
jurisdiction  of  a  State  other  than  their  own  is  now  only  rarely  found, 
e.g.y  in  Argentina  and  Columbia.  In  the  English  and  American 
systems  of  law  this  principle  of  "  territoriality "  has  been  much 
attenuated  of  recent  years,  and  for  England,  the  rule  that  capacity 
generally  is  decided  by  the  law  of  a  person's  domicil  has  been  laid 
down  by  high  authority  (a),  while  for  legitimacy,  marriage  and  suc- 
cession the  same  governing  law  has  been  established  by  the  Courts 
of  both  countries,  A  group  of  States  (France,  Belgium,  Congo, 
Mexico,  Holland,  Portugal,  Boumania,  Bussia)  admit  a  foreign 
law  to  govern  foreigners  in  their  personal  relations  up  to  the  limits 
allowed  by  the  positive  territorial  law,  while  another  group 
(Germany,  Austria,  Japan,  Montenegro,  Switzerland)  grant  a 
similar  concession,  but  with  a  further  limitation  that  the  private 
interests  of  their  own  subjects  are  not  inequitably  affected;  while 
again  in  States  (6)  not  possessing  a  civilization  and  culture  of  a 
nature  to  satisfy  Western  or  Christian  nations,  foreigners  are 
governed  wholly  in  their  personal  relations  by  the  law  of  their 
own  country,  which  they  carry  there  with  them(c).     The  variations 


(x)  See  Story,  s.  16.  (a)  Cooper  v.  Cooper  (1888),  13  A.  C, 

iy)  In  tliis  edition  the  term  '*im-  Lord  Halsbury,  at  p.  99. 

movable  property"  will  be  used  instead  (J)  For  example,    Turkey,    China, 

of  **  real  property,"  and  "  movable  pro-  Persia,  Siam,  etc. 

perty"  instead  of  "personal  property,"  (c)  See  Weiss,  vol,  iii.,  pp.  80,  81  ; 

although  they  are  not  strictly  coincident,  and  chapter  on  Exterritorial  Juris- 

(z)  See  Aliens,  I'n/ra,  chap.  iii.  diction,  sapra^  vol.  i. 
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of  these  general  statements  will  be  noticed  under  the  general 
propositions  with  which  the  chapter  concludes. 

Personal  Law. — Domicil  or  ITationality. — There  is,  however,  an 
almost  general  agreement  that  with  some  such  limitations  or  safe- 
guards as  those  just  indicated,  the  various  questions  connected  with 
the  law  of  persons  or  status  and  capacity  are  to  be  decided  by  one 
general  standard,  and  that  standard  has  been  declared  to  be  either 
the  law  of  the  domicil  or  the  law  of  the  nationality  of  the  person 
concerned.  In  this  edition  this  governing  law  with  regard  to  persons 
is  designated  as  the  "personal  law."  In  the  words  of  a  modern 
English  jurist,  "  Within  its  own  territorial  limits,  and  with  regard 
to  its  own  subjects,  the  law  of  an  independent  State  is  of  course 
supreme ;  but  its  authority  is  more  questionable  with  respect  to 
the  subjects  of  other  States  within  those  limits,  or  to  its  own 
subjects  when  beyond  them.  The  personal  law  to^whieh  each 
individual  was  ^ri&inaljx  subject  was  undoubtedly  the  law  of  the 
tate  to  which  he  belonged  by  nationality ;  but  in  modern  crnlTza- 
tion  the  element  of  residence  has  been  largely  substituted  for  that 
of  nationality,  and  the  personal  law  of  the  individual  is  now 
commonly  regarded  as  the  lex  domicUii,  or  law  of  the  country  in 
which  he  has  fixed  his  home,  rather  than  the  lex  patriae,  or  law  of 
tlie  State  to  which  he  owes  the  allegiance  of  a  subject"  (d).  The 
adoption  of  the  latter  principle,  as  said  above,  historically  is  prior  to  - 
the  former;  in  Roman  law  it  seems  that  cnigo  prevailed  over 
domiciliam  (e),  but  ultimately  yielded  to  it  for  reasons  of  con- 
venience (/) ;  and  in  the  Middle  Ages,  during  the  supremacy  of  the 
Holy  Roman  Empire  and  the  consequent  rise  of  the  statute  theory, 
domicil  was  the  accepted  juristic  basis  of  the  personal  law. 

Nationality  has  in  recent  times  recovered  its  pre-eminence  in 
the  systems  of  Continental  Europe.  The  Prussian  Code  of  1794  {g) 
made  domicil  the  governing  principle  and  the  law  of  origin  a 
secondary  standard,  and  the  present  Austrian  Civil  Code  (1811)  (fe) 
has  the  same  rule  in  the  case  of  foreigners.     The  French  Code 

(d)    Foote,  Priv.  Int.  Jurisp.,  1904,  (h)  Art.  34.    The  Supreme  Court  of 

pp.  xxz.-xzxi.  Vienna  has  held  that  the  law  of  the 

(f)  Bar,  p.  123;   Savigny,  as.  357,  domicil  and  not  that  of  the  nationality 

350 — 356.  of  a  person  decides    his  contractual 

(/)  Westlake,  p.  14.  capacity,  1901,  J.  164. 

(f/)  Ss.  23,  26,  and  see  Bar,  p.  198. 
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Civil  (1808)  adopted  nationality  as  the  standard  (£) ;  and  in  later 
times  the  Italian  Civil  Code  (1865)  (A:),  and  the  German  Civil  Code 
(1900)  (0,  have  expressly  enunciated  the  same  principle,  which 
has  also  become  incorporated  into  the  legal  systems  of  Belgium, 
the  Congo,  Luxemburg,  Holland,  Portugal  and  Spain  (m),  Roumania, 
Japan  (n),  and  the  Svod  and  Polish  Codes  of  Eussia,  The  passage 
relating  to  this  subject  in  the  Austrian  Civil  Code  is  ambiguous  (o), 
some  jurists  holding  that  nationality  is  the  primary  principle, 
others  that  personal  capacity  is  determined  by  the  law  of  the 
domicil. 

Domicil  is,  however,  recognised  for  some  purposes  in  these 
systems  in  connection  with  the  decision  of  questions  depending 
on  the  personal  law  {p),  and  as  a  basis  of  jurisdiction  in  such 
questions  (q). 

The  standard  of  nationality  has  also  been  primarily  adopted  for 
the  personal  law  in  the  private  international  law  treaties  of  the 
Hague  with  regard  to  marriage,  divorce,  separation,  guardianship, 
succession,  &c.  (r). 

On  the  other  hand  domicil  is  recognised  as  governing  the  personal 
law,  subjects  and  foreigners  alike  in  the  British  Dominions,  the 
United  States,  Denmark,  Argentine,  Mexico,  and  partially  in 
Switzerland. 


(0  See  1901,  J.  138,  967 ;  1902 
J.  103,  107,  note. 

{k)  Disp.  Prel.,  art.  6. 

(l)  Int.  Law,  arts.  13-15,  17-22,  24, 
25.  A  foreigner,  though  deemed  in- 
capable according  to  his  personal  law, 
who  in  Germany  becomes  a  party  to 
any  contract  or  other  legal  transaction, 
cannot  allege  his  incapacity  as  a 
ground  of  invalidity  {ibid.,  art.  7). 

(m)  Both  codes  contain  a  provision 
that  the  exercise  of  rights  and  fulfil- 
ment of  civil  obligations  are  deter- 
mined by  the  law  of  the  domicil  of  the 
person. 

(«)  Where  the  law  of  the  domicil  of 
the  person  concerned  is  to  govern,  and 
this  is  not  known,  the  law  of  his 
nationality  governs  :  Horei  (1898),  art. 
28,  1906,  J.  1061. 


(o)  Austrian  C.  C,  s.  34;  Stiiben- 
i-auch,  pp.  107-109. 

(p)  In  France  the  acquisition  of  a 
domicil  by  authorization  of  the  Gk)vem- 
meiit  confers  the  civil  rights  of  French- 
men. 

(q)  In  France  and  elsewhere  the 
Courts  exercise  jurisdiction  in  ques- 
tions of  personal  law  affecting 
foreigners  where  their  domicil  is  un- 
known (1898,  J.  111).  The  place  for 
opening  a  succession  is  that  of  the 
domicil  (C.  C.  110);  and  in  the  French 
and  other  foreign  systems  the  law  of 
the  conjugal  or  matrimonial  domicil 
influences  if  it  does  not  govern  the 
matrimonial  regime  of  the  parties. 
(See  1898,  J.  935  ;  1899,  J.  400,  571 
and  825.) 

(r)  See  supra y  vol  i.,  p.  3. 
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Law  of  Switaerland. — The  Swiss  Federal  Law  of  June  25th,  1891 
(sur  les  rapports  de  droit  civil  des  citoyens  etablis  on  en  sejour), 
which  is  to  remain  in  force  with  certain  additions  after  the  Civil 
Code  comes  into  operation  at  the  commencement  of  the  year 
1912(8)  as  regards  the  legal  relations  of  foreigners  in  Switzer- 
land and  of  Swiss  citizens  in  foreign  countries,  and  so  far  as 
differences  of  cantonal  law  continue  to  exist  combines  these  two 
principles. 

It  provides  that  the  personal  capacity  of  married  women, 
testamentary  capacity  (s.  7),  paternal  power  (s.  9),  guardianship 
(s.  10),  and  succession  to  property  on  death  (s.  22),  shall  be  governed 
by  the  law  of  the  domicil.  These  provisions  are  intended  primarily 
to  govern  the  application  of  cantonal  law,  but  they  are  applied 
analogically  in  the  case  of  foreigners  domiciled  in  Switzerland  (s.  82). 
Except  so  far  as  is  otherwise  provided  by  treaty,  Swiss  citizens 
domiciled  abroad  are  governed  as  regards  the  law  of  persons,  of 
family  relations,  and  of  succession,  by  the  law  of  the  canton  of 
origin,  unless  they  are  subject  to  foreign  law  according  to  the 
foreign  law  itself.  The  immovable  property  of  such  persons  is 
governed  by  the  law  of  the  canton  of  origin,  even  if  according  to  the 
foreign  law  they  are  governed  by  the  foreign  law. 

By  the  Federal  Law  of  June  22nd,  1881  (s.  10),  the  capacity 
of  foreigners  is  governed  by  the  law  of  their  nationality ;  but  if  a 
foreigner,  who  by  the  law  of  his  own  country  would  be  under  dis- 
ability, enters  into  obligations  in  Switzerland,  he  is  bound  by  them  in 
so  far  as  he  would  be  capable  according  to  the  law  of  Switzerland  (f). 
The  Civil  Code  (Final  Title,  art.  6)  adds  to  the  law  of  June  25th, 
1891,  a  provision  (art.  7a)  that  persons  whose  nationality  and 
domicil  cannot  be  proved  shall  be  treated  as  subject  to  Swiss  law. 

Law  of  Bnssia. — The  general  Bussian  Code,  which  governs  except 
in  territories  allowed  to  keep  local  laws,  namely  Poland,  Finland,  and 
the  Baltic  Provinces,  admits  as  the  personal  law  of  foreigners  their 
national  law,  but  otherwise  applies  its  own  provisions  to  them  (a), 

(•)  See  Final  Tide  of  the  Civil  Code,  June  25tli,  1891 .    As  from  1912  it  will 

arts.  61,  63.  not  apply  to  legal  acts  dealing  with 

(t)  The  Law  of  1881  is  repealed  by  family  law  or  the  law  of  inheritance, 

the  Civil  Code  as  from  the  time  when  or  to  such  as  relate  to  land  situated 

it  comes  into  force ;  but  this  provision  abroad, 
is  transferred  to  art.  7b  of  the  law  of  (u)  Arts.  48,  63. 
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The  law  is  the  same  in  Poland,  where  the  French  Code  Civil  with 
recently  made  exceptions,  prevails  (x). 

In  Finland,  which  has  retained  the  Swedish  law  in  civil  law, 
penal  law  and  procedure,  the  law  of  nationality  governs  the  personal 
capacity  of  foreigners  so  far  as  concerns  majority  or  minority, 
validity  of  marriage,  and  testate  or  intestate  accession  to  a  foreigner 
dying  in  the  country.  In  the  Baltic  Provinces,  where  the  provincial 
and  rural  Codes  of  Livonia,  Esthonia,  and  Oourland,  Pilten  Narva 
and  the  Peasant  Code  were  joined  in  one  Civil  Code  in  1864,  the 
territorial  law  is  applied  to  foreigners.  The  urban  Codes  govern 
Russians  and  foreigners  domiciled  in  the  towns,  and  succession  to 
real  property  universally.  In  the  case  of  persons  domiciled  out  of 
the  jurisdiction,  whether  in  another  Baltic  Province  or  elsewhere,  in 
Bussia  or  abroad,  or  as  regards  real  property  elsewhere,  the  Judge 
must  have  due  regard  to  the  law  proper  to  such  persons  or  property. 
The  matrimonial  regime  is  governed  by  the  law  of  the  husband's 
domicil  at  the  time  of  the  marriage  ;  if  he  afterwards  changes  his 
domicil,  the  new  domicil  governs,  without  prejudice  to  the  rights  of 
third  parties  (y). 

In  the  provinces  subject  to  the  general  law,  persons  deriving 
their  origin  thence  who  are  residing  temporarily  in  a  province 
subject  to  exceptional  law,  keep  their  rights  under  their  original  law 
unless  they  have  expressly  elected  domicil  in  the  place  where  their 
functions  temporarily  detain  them  or  unless  their  residence  there 
constitutes  a  definite  establishment  by  the  local  law.  The  proper 
Court  for  opening  the  succession  is  that  of  the  residence,  but  it  will 
apply  the  lex  originis.  On  the  other  hand,  in  the  case  of  a  succession 
to  a  person  originally  coming  from  a  province  under  exceptional  law 
the  tribunal  of  the  place  of  residence  has  jurisdiction  (z).  As  regards 
the  rights  and  obligations  of  foreigners  or  persons  having  no  fixed 
residence,  the  general  laws  of  the  Empire  apply  (a).  Where  the 
deceased  was  domiciled  successively  in  two  countries  whose  laws  are 
not  the  same,  the  succession  is  governed  by  the  law  of  the  last 
domicil  unless  his  will  provides  otherwise  (b).  Movable  successions 
are  governed  by  the  law  of  the  deceased's  domicil  of  origin  in  the 

(x)  Lehr,  Elements    de  droit  civil  (2)  Arts.  1279—1283. 

Eusse,  1877,  p.  469;  Kazansky,  1898,  (a)  Art.  1284. 

J.  226.  (6)  Ai-t.  1285. 

(y)  Arts,  xxvii.,  xxix.,  67,  79,  93. 
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Empire  (c).  The  succession  of  foreigners  (not  naturalized)  dying  in 
the  Empire  is  determined  by  the  general  law  affecting  foreigners  in 
the  place  of  their  residence.  Immovable  successions  are  every- 
where governed  by  the  lex  aitm. 

Law   of  England  and    United    States. — In    England    it   is    now 
established  law  that  a  clear  distinction  should  be  drawn  between 
political   rights,  which  are   questions   of  nationality,   and   social 
rights,  which  are  left  to  the    circumstances   of    each    person's 
private  life  to  decide  {d).     In  the  United  States  this  distinction 
does  not  appear  to  be  so  definitely  drawn,  and  various  kinds 
of  domicil,  commercial  and  political,  are  recognised  for  different 
purposes  (e).     In  countries  like  the  British  Dominions  and  the 
United  States,  where  political  systems  comprise  different  countries 
subject  to  different  systems  of  law,  domicil  seems  to  be  an  appropriate 
standard  for  determining  capacity  and  status,  and,  as  seen  above, 
it  is  admitted  to  some  extent  in  other  countries.    In  a  recent  case 
where  it  was  necessary  for  an  English  Court  to  decide  what  was  the 
personal  law  of  a  British  subject  on  the  basis  of  the  law  of  her 
nationality  as  the  standard  which  was  applicable  to  her  by  the  law 
of  the  foreign  State  where  she  was  domiciled,  the  two  principles  i 
were  combined,  the  Court  holding  that  the  national  law  of  every  / 
British  subject  for  international  purposes  is  the  law  of  England  j 
and  that  law  applies  the  law  of  the  particular  person's  domicil  inl 
the  British  Dominions  (/). 

Statement  of  Principles. — In  the  recognition  of  the  laws  of  a 
foreign  State,  and  in  the  selection  of  one  of  several  conflicting 
laws,  the  following  general  principles  may  be  adopted  (g) : — 

(c)  See  arts.  1287,  1289,  1292.  they    are    "mainly   borrowed    from 

(d)  Udnyv.  Udny  (1869),L.  B.  iSc.  BouUenois,  and,  although  quite  un- 
App.  441.  connected  and  founded  upon   many 

(e)  See  Domicil,  chap.  ii.  different  theories,  still  assumed  to  be 
(/)  Tn  re  Johnson,  [1903]  1  Ch.  821.      of  immediate  application,"  they  "  con- 

For  a  discussion  of  the  pros  and  cons,  of  tain  nothing  but  specialities,  and  .  .  . 

the  two  principles,  see  Weiss,  iii.  ch.  1,  are  often  self-contradictory  "  (Bar,  s. 

tit.  1,  and  Bar,  as.  90 — 94.    It  must  22),  and  that  the  author,  to  whom, 

be  recognised  that  with  the  growing  however,    the    same    high    authority 

Bcope  of  the  Hague  treaties  (see  p.  26)  pays    a    cordial  tribute,   ''instead  of 

the  law  of  nationality  is  increasing  the  juridical  principles,  has  to  invoke  the 

number  of  its  adherents  as  compared  assistance  of    considerations  of    ex- 

with  its  rival.  pediency  and    general    approbation  '* 

(</)  Of  these  it  has  been  said  that  {ibid,).    The    modifications    of  them 
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1.  The  obligatory  force  of  every  law  is  confined  to  the  country  in 
which  it  is  established ;  and  it  attaches  on  those  only  who  are  the 
subjects  of  that  country  {h). 

2.  But  it  is  considered  that  persons  may,  for  this  purpose, 
become  the  subjects  of  that  country,  not  only  on  account  of  their 
domicil  being  in  it,  but  in  respect  of  their  temporary  residence,  or 
of  their  being  possessed  of  property  in  it,  or  of  their  being  parties 
to  a  suit  instituted  before  its  tribunals  (i). 

8.  Although  the  law  does  not,  by  its  own  force,  operate  in  any 
other  country  but  that  which  established  it,  or  on  any  other  persons 
than  the  subjects  of  that  country,  and  the  judicial  tribunals  of 
another  country  are  not  bound  to  recognise  it,  yet  States,  from 
comity  {k)  and  considerations  of  mutual  interest,  recognise  and  give 
effect  to  the  laws  of  each  other,  when  the  rights,  either  of  their 
own  subjects,  or  of  foreigners,  are  derived  from,  or  are  dependent 
on,  those  laws. 

4.  But  such  recognition  does  not  take  place  by  any  foreign  State, 
when  it  would  be  incompatible  with  its  own  authority,  or  would 
operate  inequitably  upon  the  interests  of  its  own  subjects  (Q. 


which  have  been  suggested  by  the 
balance  of  modem  opinion  are  indicated 
in  the  text  or  in  the  notes  that  follow. 

(^)  In  the  view  of  most  modem 
jurists  the  personal  law  is  regarded  as 
the  primary  principle  and  local  or 
territorial  law  as  the  secondary  rule 
Applicable  where  required  by  con- 
siderations of  public  oixler  such  as 
penal  laws  or  laws  of  police  which 
bind  all  persons  found  within  the 
territorial  limits  (see  Code  Civil,  art.  3 ; 
Italian  Civil  Code,  prel.  art.  11  ;  Dicey, 
pp.  38—56). 

(i)  Compare  Story,  s.  27,  who  bases 
juriisdiction  on  ** instituting  a  suit** 
only,  instead  of  the  expression  in  the 
text,  which  is  that  of  Boullenois.  For 
the  English  rules  of  jurisdiction,  see 
Dicey,  ubi  supra^  and  rules  38—64.  In 
most  countries  for  most  purposes  the 
general  rule  may  be  taken  to  be  that 
foreigners  enjoy  the  same  civil  rights 
as  natives,  though  in  many  countries 
this  is  subject  to  many  limitations, 


and  reciprocity  is  often  required  as  a 
condition  of  this  concession,  but  the 
distinction  at  one  time  drawn  between 
civil  rights  and  legal  rights  is  not  now 
generally  enforced  (see  Codes  of 
France,  art  11;  Italy,  art.  3;  Hol- 
land, art.  8 ;  and  chapter  on  Aliens). 
In  some  countries  (e.^.,  France)  the 
Courts  refuse  to  exercise  jurisdiction 
in  disputes  between  foreigners  (1905, 
J.  964). 

{h)  The  principle  of  comity  is  not 
now  favoured :  Dicey,  Gen.  Prin.  No.  I., 
Minor,  s.  4;  Wharton,  p.  5;  Meili, 
p.  138. 

(/)  This  is  a  general  exception, 
made  expressly  or  by  implication  in 
almost  every  system  of  law  or  juris- 
prudence, c.<7.,  Italy,  C.  C.  Disp.  prel. 
art.  12 ;  Code  Civil,  art.  6 ;  the  Codes 
of  Germany,  Austria,  Japan,  Quebec, 
etc. ;  Dicey,  Gen.  Prin.  VL  and  rules 
18  and  19,  infra.  This  and  the  other 
preceding  rules  are  cited  in  Meili,  p. 
85. 
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5.  Prom  comity  foreign  States  recognise  and  give  effect,  almost 
universally,  to  those  laws  of  the  domicil  or  nationality  which 
constitute  the  status,  quality,  or  capacity  of  the  person  (?/t),  and 
which  are  called  personal  (n). 

6.  Real  laws,  which  affect  real  or  immovable  property,  are 
confined  in  their  operation  to  the  place  in  which  that  property  is 
situated;  but  the  judicial  tribunals  of  another  country,  before 
which  the  title  of  that  property  is  litigated,  will  consult  and 
adjudicate  according  to  the  law  of  the  country  in  which  such 
property  is  situated  (o). 

7.  Foreign  States  recognise  and  give  effect  to  those  laws  which 
affect  movable  property,  and  which,  so  far  as  its  situs  is  that  of  the 
domicil,  are  such  as  prevail  in  the  place  of  domicil  (p). 

8.  With  respect  to  those  laws,  which  are  called  mixed  laws,  all 
dealings,  contracts,  wills,  and  other  instruments,  which  are  made 
in  the  manner  prescribed  by  the  law  of  the  place  in  which  they  are 
entered  into  and  made,  are  in  every  other  place  deemed  valid  and 
effectual  (q). 


(m)  Including  artificial  or  moral 
persons  or  corporations  (see  chapter 
IIL,  in/raf  on  Aliens  ;  Holtz.,  vol. 
ii.,  Bar,  s.  11 ;  Dicey,  rules  125,  126). 
Recognition  of  status  does  not  neces- 
sarily include  all  the  effects  assigned 
to  such  status  or  capacity  by  that  law 
(Dicey,  rules  127,  128,  129—136),  but 
only  such  as  are  allowed  by  the  l^x 
fori.  Under  this  head  fall  questions 
of  legitimacy,  legitimation,  majority, 
marriage,  marital  regime  of  person  and 
property,  divorce,  adoption,  parental 
power,  alimony,  guardianship,  slavery, 
and  alienage  and  nationality.  See 
Holtz.,  yoL  ii.,  Bar,  s.  12. 

(n)  As  already  stated,  for  purposes  of 
convenience  the  terms  * '  personal "  and 
'*  real  '*  laws  are  retained  in  the  sense 
above  indicated,  the  one  having  special 
reference  to  persons,  the  other  to 
things,  the  one  being  ex-territorial, 
the  other  territorial  only,  and  the 
reference  to  mixed  laws  must  not  be 
understood  as  representing  a  classifica- 
tion now  accepted  (Meili,  p.  136)* 


(c/)  In  almost  all  systems  immov- 
able property  is  regarded  as  governed 
by  the  lex  situs  (see  rule  25,  infra),  and 
questions  of  title  to  or  possession  of  it 
are  not  entertained  by  any  Courts  but 
those  of  the  situs  (Foote,  p.  1 84 ;  Dicey, 
rule  78,  Gen.  Prin.  III.,  and  jurispru- 
dence of  France,  Belgium,  Germany, 
etc.). 

(p)  Movable  property,  where  it  forms 
a  whole  for  purposes  of  succession,  is 
governed  by  the  personal  law  of  its 
owner,  and  where  its  sittis  is  that  of 
the  owner's  domicil  or  nationality, 
dealings  with  it  are  subject  to  that  law, 
and  if  made  in  accordance  with  that 
law,  are  held  valid  elsewhere.  But 
where  rights  to  individual  chattels  or 
personal  rights  are  in  question  the 
effect  of  the  lex  domicilii  yields  to  that 
of  the  lex  rei  sitoe  where  inconsistent 
with  it  (see  infra^  rule  22  ;  Dicey,  rules 
139  to  142). 

(q)  This  is  on  the  principle  hcus  regit 
actum  (Dicey,  Gen.  Prin.  V.),  e.g,,  in 
contracts  and  wills.     For  transactions 
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9.  But  no  (personal,  real,  or  mixed)  laws  will  be  allowed  to 
operate  on,  or  control  the  title  to  real  or  immovable  (or  movable) 
property,  in  opposition  to  a  prohibitory  law  of  a  contrary  tendency 
prevailing  in  the  place  in  which  that  property  is  situated  (r), 

10.  The  personal  law  of  the  domicil,  whether  permissive  or 
prohibitory,  prevails  everywhere,  in  preference  to  another  personal 
law  of  .a  contrary  nature,  and  which  may  be  in  force  in  the  place 
where  the  property  is  situated  («), 

11.  A  personal  law,  which  gives  a  permission,  yields  to  a  real 
law,  which  prohibits. 

12.  The  law  which  disposes  of  property  primarily,  and  per  se, 
although  it  has  in  view  the  quality  of  the  person,  is  a  real  statute  ; 
of  this  description  are  the  laws  of  succession. 

13.  A  law  which,  whilst  it  leaves  a  person  the  general  liberty  of 
disposing  of  his  immovable  property,  limits  this  liberty  to  a  certain 
case  only,  is  a  real  statute  in  respect  of  such  limitation. 

14.  A  law  which  prohibits  the  disposition  of  real  property  in  a 
particular  case,  although  in  respect  of  the  status  or  condition  which 
the  person  had  acquired  his  disposition  may  be  prohibited  in  every 
other  case,  is  a  personal  law,  if  this  permission  be  consistent  with 
the  general  capacity  of  the  party  before  he  had  acquired  that  status 
or  condition,  and  which  would  be  again  enjoyed  by  him  when  that 
status  or  condition  no  longer  existed  (t). 


affecting  status  some  modem  writers 
and  legislations  allow  the  use  of  the 
forms  sanctioned  by  the  person's  per- 
sonal law  (cf.  Lord  Kingsdown's  Act 
as  to  wills  of  British  subjects  respect- 
ing movable  property),  and  regard  the 
use  of  local  forms  as  permissive,  and 
not  obligatory  (Holtz.,  vol.  ii.,  Bar,  s. 
15  ;  Bar,  pp.  262, 500-502  ;  Weiss,  vol. 
iii.,  pp.  99,  103-110  ;  and  Appendix 
to  this  chapter). 

(r)  E.g,f  in  England  the  Mortmain 
Act  and  the  Bills  of  Sale  Act.  But 
effect  may  be  given  to  the  personal 
laws  up  to  limits  not  forbidden  by  the 
local  law,  e.^.,  in  England  the  law  of  the 
matrimonial  domicil  of  foreign  spouses 
has  been  allowed  to  extend  to  real 
property  here  (De  Nicols  v.  Curlier, 
[1900]  2  Ch.  410). 


{s)  In  questions  of  capacity  the 
general  rule  is  that  the  personal  law 
prevails,  but  there  are  definite  limita- 
tions to  this  principle  even  in  systems 
where  it  is  recognised  (see  infra  ^  rule 
18),  and  for  ordinary  commercial 
contracts  it  is  said  not  to  be  the  estab- 
lished rule  in  English  law,  nor  in  the 
United  States,  and  see  infra,  chap.  vii. 

(t)  Succession  testate  or  intestate 
is  governed  by  the  personal  law  of  the 
deceased,  and  this  regulates  his  power 
of  disposition  over  the  property  and  its 
devolution.  In  English  and  American 
law  (Dicey,  rules  138,  180—181; 
Foote,  p.  265)  this  is  confined  to  mov- 
able property,  but  as  regards  real  pro- 
perty the  /ex  situs  governs,  as  also  in 
German  law  (Introd,  law  to  Civil  Code, 
art.  28 ;  1905,  J.  1060).    Swiss  law  is 
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15.  That  which  is  the  predominant,  direct,  and  immediate 
Bubject-matter  of  the  law  determines  its  nature  and  quality, 
whether  it  be  real  or  personal. 

16.  The  motive  or  end  of  a  law,  when  it  is  so  clear  that  no  one 
can  reasonably  doubt  what  that  motive  or  end  is,  ought  also  to 
determine  its  nature  and  quality. 

If  the  right  in  dispute  depend  on  the  status  and  condition  of  the 
person,  the  law  which  governs  the  person  is  followed. 

If  the  question  arise  as  to  the  law  which  should  determine  the 
rights  of  husband  and  wife,  those  rights  not  having  been  provided 
for  by  express  contract  at  the  time  of  their  marriage,  resort  is  to 
be  had  to  the  law  of  their  domicil  on  the  day  of  their  marriage. 
If  they  had  diflferent  domicils,  that  of  the  husband  is  to  be  adopted 
in  preference  to  that  of  the  wife  {u). 

17.  When  a  law  equally  affects  persons  and  things,  so  as  to 
render  it  doubtful  whether  its  personal  or  real  nature  predominates, 
the  presumption  is  that  it  is  a  real  law. 

18.  In  a  conflict  between  the  personal  law  of  the  domicil  and 
the  personal  law  of  another  place  at  variance  with  it,  that  of  the 
domicil  prevails. 

19.  But  the  preceding  rule  admits  of  some  qualification.  It 
is  not  to  be  applied  when  it  would  enable  a  person  to  avoid  a 
contract  which  he  was  competent  to  make  by  the  personal  law 
of  the  place  in  which  he  made  it,  although  he  was  incom- 
petent by  the  personal  law  of  his  domicil.  Thus,  if  a  person, 
whose  domicil  of  origin  was  in  Spain,  where  he  does  not  attain 
his  majority  until  his  twenty-fifth  year,  should,  at  the  age  of 
twenty-three,  enter  into  a  contract  in  England,  or  any  other 
place,  where  his  minority  ceases  at  twenty-one,  he  would  not 
be  permitted  to  avoid  his   contract   by  alleging  that  he  was  a 

peculiar  in  allowing  a  prof  essio  juris  or  generally  referred  to  lus  personal  law 

choice  of  laws  to  a  testator  (Meib*,  pp.  (e.g.  Hague  draft  treaty  on  succession, 

377 — 380),  under  a  law  of  June2dtli,  1905,  Be  v.  de  droit  Inter.   671),  and 

1891,  8.  22,  which  relates  to  the  case  of  the  administration  of  succession  may 

a  Swiss  domiciled  in   a  canton  other  be  undertaken  by  a  Court  or  under 

than  that  of  which  he  is  a  citizen,  and  a    law  different   from    those  of   the 

«  will    naturally   disappear    when    the  domicil  or  nationality. 
Federal    Code  comes  into  force  (see         (u)  De  Nicols  v.  Curlier,  [1900]  A.  C. 

draft  of  1905,  s.  1744).    But  capacity  21 ;  [1900]  2  Ch.  410. 
of  an  heir  or  legatee  in  succession  is 

B.C.L. — VOL,  II.  3 
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minor,  and  incompetent  to  contract,  according  to  the  law  of 
Spain.  The  maxim,  that  every  man  is  bound  to  know  the  laws 
of  a  country  in  which  he  enters  into  a  contract,  is  of  universal 
application  (a:),  and  is  perfectly  just  and  reasonable;  because 
it  is  in  his  power  to  obtain  that  knowledge:  but  the  maxim, 
**Qui  cum  alio  contrahit,  vel  est,  vel  debet  esge  non  ignarus 
condicionis  ejus"  (y),  cannot  be  applied  to  those  cases,  in  which 
the  conditions  depend  on  facts  and  law  to  which  he  is  a  perfect 
stranger  (^). 

20.  In  a  conflict  between  a  personal  law  of  the  domicil  and  a 
real  law,  either  of  the  domicil  or  of  any  other  place,  the  real  law 
prevails  over  the  personal  law.  Thus,  a  person  who  has  attained 
liis  majority,  and  has,  as  incident  to  that  status,  the  power  of 
disposing  by  donation  inte)-  vivos  of  every  thing  he  possessed,  may, 
by  the  real  statute  of  the  place  in  which  his  property  is  situated, 
be  restrained  from  giving  the  whole,  or  from  giving-  it,  except  to 
particular  persons  (a). 

21.  The  person  may  have,  at  the  same  time,  one  status  conferring 
capacity,  and  another,  conferring  incapacity;  for  there  may  be 
capacity  for  some,  and  incapacity  for  other  acts.  Thus,  a  married 
woman  is,  by  the  law  of  some  countries,  incapable  of  contracting 


(x)  Lord  Stowell,  in  Dalrymple 
r.  Dalrymple  (1811),  1  Hagg.  Cons,  at 
p.  61. 

(f/)  Dig.  lib.  50,  tit.  17,  1.  19. 
Pothier,  aux  Pand.  torn.  23,  p.  18. 
Bronch.  de  Divers.  Reg.  Juris.  Ad. 
1.  xix.  p.  49.  P.  Faber,  de  Reg 
Juris.  Ad.  1.  xix. 

(z)  See  Westlake,  pp.  41,  et  seq.  ; 
Foote,  pp.  73—78,  358,  et  seq. 

In  Fiance  and  other  countries  where 
f  uUeffectis  given  to  the  personal  law  an 
exception  is  made  in  favour  of  a  native 
contracting  bond  fide  with  a  foreigner 
imder  some  incapacity  by  his  personal 
law,  of  which  the  native  had  no  notice, 
and  the  lex  loci  is  allowed  to  govern 
their  mutual  rights  (Sirey,  1861,  i. 
305  ;  Holtz.  vol.  ii.,  Bar,  s.  17,  and 
Bar,  pp.  306,  312,  and  the  German, 
Austrian,  and  Swiss  Codes,  etc.).  The 
converse  proposition  in  the  case    of 


a  person  incapable  generally  or  par- 
ticularly by  the  local  law  but  capable 
by  his  personal  law  has  also  been  ac- 
cepted (Bar,  uhi  supra).  As  to  change 
of  personal  law  and  its  effect  on  the 
person,  see  Bar,  pp.  317,  318,  327,  328, 
329.  Under  the  new  Swiss  Code  a 
foreigner  who  has  performed  any  act 
in  the  law  (Rechtsgeschaft)  in  Switzer- 
land cannot  set  up  his  incapacity  if  at 
the  date  of  the  act  he  would  be  capable 
under  the  Swiss  law,  but  this  provision 
does  not  apply  to  acts  which  fall  under 
family  law  or  the  law  of  inheritance, 
or  to  dispositions  of  foreign  land 
(s.  1746). 

(a)  See  rules  9  and  11  above.  The 
modem  view  is  that  the  personal  law 
prevails  in  every  case  over  the  real 
law  except  as  regards  immovable 
property  (Lafleur,  pp.  9,  97,  112,  167). 
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or  alienating  by  any  act,  inter  vivos,  whilst  at  the  same  time  she  is 
capable  of  making  a  testament  (b). 

22.  Movables  follow  the  person,  and  are  governed  by  the  law  of 
the  domicil.  The  law,  however,  is  not,  on  that  account,  a  personal, 
but  a  real  law  (c). 

23.  Personal  actions  and  debts,  considered  with  reference  to 
those  to  whom  they  belong,  are  attached  to  the  person,  and  are 
of  the  nature  and  quality  which  the  law  of  his  domicil  assigns  to 
ihem{d). 

24.  But,  considered  in  relation  to  the  person  against  whom 
they  are  enforced,  they  are  governed  by  the  law  of  the  debtor's 
domicil  (d). 

25.  Immovable  or  real  property  is  regulated  by  the  law  of  the 
place  in  which  it  is  situated  (e). 

26.  Questions  arising  upon  the  sale  of  immovable  property,  as 
for  instance  on  the  measurement  of  lands,  are  decided  by  the  law 
or  usage  of  the  place  in  which  it  is  situated  (e). 


(b)  Generally  speaking,  general  in- 
•capacities  imposed  by  the  personal  law 
will,  and  particular  incapacities 
rsimilarly  imposed  will  not,  accompany 
the  person  abroad,  subject  to  their 
being  compatible  with  the  lex  fori,  e.g., 
incapacity  of  children  under  parental 
power  or  of  spouses,  slavery,  civil 
■death,  penal  status,  or  privilege  of 
rank,  and  the  legal  existence  of  a 
person. 

(c)  This  statement,  which  embodies 
iherule  of  mohilia  seqtiuntur  personam, 
is  now  generally  accepted  as  applicable 
^nly  to  successions  of  movables  as  a 
whole  or  which  affect  the  person's 
:status  {e.g.,  death,  bankruptcy,  and 
marriage),  and  for  rights  over  indivi- 
'dual  movables  the  lex  ret  sike  decides 
.(Bar,  pp.  484,  487—500,  and  Holtz. 
vol.  ii,  Bar,  ss.  18,  19,  24 ;  Foote,  pp. 
•240—1,  251).  It  is  retained  in  the 
Austrian  Code  (s.  300),  Russian  Land 
Code  Introduction  ^s.  28)  and  Italian 
•Civil  Code,  with  a  proviso  safe- 
•guarding  contrary  provisions  of  the 
Jex  ret  si(<je  (disp.  prel.  art.  7).    The 


codes  of  Bavaria,  Saxony,  and  draft 
code  of  Belgium  declare  against  any 
distinction  being  made  between  mov- 
ables and  immovables,  and  the  Code 
Civil  is  silent.  The  legal  situs  of 
movables  was  generally,  according  to 
the  older  opinion,  the  domicil  of  the 
person  for  all  purposes.  But  for  pur- 
poses of  taxation  the  actual  situs  of 
movables  is  always  looked  to. 

(d)  SceDicey, rule  141;  Foote, p.26l, 
294;  Meili,  p.  321;  Minor,  ss.  121— 
126.  See /n  re  Queensland  Co.,  [1891] 
1  Ch.  536 ;  Alcock  v.  Smith,  [1892] 
I  Ch.  238;  Lee  r.  Abdy  (1886),  17 
Q.  B.  D.  309. 

(«)  The  question  which  law  governs 
contracts  relating  to  immovable  pro- 
perty is  variously  answered.  In 
England  and  the  United  States  it  has 
been  said  that  capacity  to  contract  with 
regard  to  it  and  even  the  forms  of  such 
contracts,  are  determined  by  the  lex 
situs.  But  the  more  general  view  is 
that  the  ordinary  contiuctual  law  will 
govern  contracts  relating  to  immov- 
able property  just  as  those  relating  to 
3—2 
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27.  Questions  arising  upon  the  sale  of  chattels,  or  movable 
effects,  are  decided  by  the  law  or  usage  of  the  place  in  which  the 
sale  was  made  (/). 

28.  Real  actions,  and  demands  charged  on,  and  issuing  out  of, 
lands,  are  governed  by  the  law  of  the  place  in  which  the  prop^ty 
on  which  they  are  charged  is  situated  (g). 

29*  With  the  exception  of  contracts  of  marriage,  which  have  their 
own  particular  distinctions  (h),  in  order  to  decide  whether  an  agree- 
ment is  in  itself  legal,  it  must  be  ascertained  whether  it  is 
conformable  to,  or  at  variance  with,  a  prohibitory  law,  prevailing 
in  loco  contractus  (i). 

80.  The  rate  of  interest  which  may  be  legally  reserved,  is  decided 
with  reference  to  that  law  (.;*). 

81.  The  place  in  which  the  contract  is  to  be  performed  is 
comprehended  in  the  term  loctis  contractus,  and  the  law  of  that,  and 
not  of  the  place  in  which  the  contract  is  entered  into,  often  determines 
its  validity  and  obligatory  effect  (k). 

Law  of  Contract — Special  Enles. — Modern  opinion  states  the  main 
principles  of  private  international  law  with  regard  to  contracts  in 
substantially  the  same  language,  i.e.,  pi-iimt  facie  the  lex  loci  con- 
tractus governs,  especially  where  it  is  also  the  place  of  performance, 
and  even  where  it  is  not ;  but  generally  where  a  contract  is  to  be 
made  in  one  country  and  is  to  be  performed  in  another  the  law 
of  the  latter  is  the  proper  law  of  the  contract,  especially  as  to  the 
mode  of  performance.     But  the  intention  of  the  parties  is  the 


movable,  'while  questions  of  ownership  of  them  (as  distinct  from  promises  to 

and  possession  and  incidental  rights  marry)  is  not  actionable  and  does  not 

and  Labilities  in  respect  of  immovable  found  an  action  for  damages  (Foote, 

property  follow  the  lex  sitm  (Meili,  pp.  358—369 ;  Westlake,  s.  21). 

pp.  279—345) ;  Foote,  pp.  185,  351.  (t)  Foots,  pp.  371,  381 ;   Meili,  p. 

(/)  See   Foote,    p.   252,   who   dis-  308,    citing    gaming    contracts ;    seo 

tinguishes    between    the  contract   to  Moulis  v.  Owen,  [1907]  1  K.  B.  746. 

transfer  movables  and    the    transfer  (/)  Dicey,  rule  166 ;  Foote,  pp.  396, 

itself,  assigning  the  former  to  the  lex  434;  Meili,  pp.  314—316;  Savigny,  p 

loci  covtracUie  and  the  latter  to  the  lex  252 ;  but  legal  interest  is  governed  by 

rfiMfcp;  Meili,  347— 348.  the    lex  fori    (Meili,  pp.    317—318; 

(^)  iS^.^r.,  prescription  and  mortgage;  Foote,    p.   452;     Westlake,    s.    206; 

and  the  rule  is  equally  applicable  to  Savigny,  p.  252). 

movables  :  Meili,  p.  351.  {k)  Foote,  pp.  381,  451,  and  see  note 

{h)  These  are  exceptional  in  that  (0. 
they  are  not  enforceable,  and  breach 
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dominant  factor  (Z).  The  capacity  to  enter  into  a  contract  is 
determined  by  the  rules  which  govern  capacity  generally  ()n)- 

The  essentials  and  formalities  of  a  contract  are  generally  treated 
separately. 

The  essentials  of  a  contract  include  (a)  the  construction  and 
interpretation  of  the  terms,  (b)  the  nature  and  effect  of  the  obligation, 
(c)  its  performance,  and  (d)  its  discharge  (n). 

The  essentials  of  a  contract  have  been  assigned  by  jurists  to 
various  laws  as  the  proper  governing  laws  :  (1)  the  lex  fori  (o) ;  (2) 
the  lex  loci  contractm  or  the  law  of  the  place  where  the  obligation 
originated,  which  is  adopted  in  France,  England  and  Italy,  except 
in  cases  where  the  parties  show  their  intention  of  adopting  another 
law,  e,(j.,  by  agreeing  to  perform  the  contract  in  another  country  (j^) ; 
(8)  the  law  prevailing  at  the  domicil  of  the  debtor  {q) ;  (4)  the  lex 
loci  solutionis  J  or  tlie  law  of  the  place  of  performance ;  and  (5)  the 
lex  patriae  where  both  parties  belong  to  the  same  State  (/). 

The  opinion,  however,  generally  formed  in  England  and  abroad 
is  that  the  intention  of  the  parties  should  be  the  criterion  (s),  and 
this  principle  has  the  advantage  of  satisfying  the  conclusions 
generally  reached  with  regard  to  such  diverse  kinds  of  contract 
as  those  relating  to  land,  affreightment,  bottomry,  and  matri- 
monial regime  of  property. 

A  contract  governed  by  a  foreign  law  and  valid  by  that  law  will 
not  be  enforced  by  the  Courts  of  another  country  if  that  would  be 
against  the  public  policy  of  that  country  (t). 


(/)  Dicey,  rule    149  (3) ;  Meili,  p.  do  not  apply,  the  law  of  the  domicil  of 

347 ;  Bar,  B8.  423, 424 ;  Holtz.  vol.  ii.,  each    party  should  govern,  and  the 

Bar,  8.  20 ;  Saviguy,  s.  374  ;  see  1905,  parties  should  choose  any  law  they  like 

J.  10d7,  Germany,  and  see  Westlake,  to  the  extent  allowed  by  the  law  ap- 

as.  39,  212.  plicable  (s.  254). 

(i»)  See  $upra,  pp.  32,  34.  (</)  Bar,  s.  250. 

(w)  Foote,  p.  392.  (r)  Savigny,  decisions    of   German 

(o)  Orisons,  Civil  Code,  s.  1,  cited  and  Swiss  Courts,   and   draft    Swiss 

"by  Meili,  p.  295.  Code,  cited  by  Meili,  pp.  295,  et  aeq, 

(p)  Bur  has  suggested  that  in  case  («)  See  Meili,  Dicey  and  Minor,  loc. 

of  a  contract  to  be  governed  by    a  cit,  supra, 

foreign  law,   the  law  in    accordance  (0  Intr.  Law  to  German  Civil  Code, 

with  the  nature  of  the  subject  and  the  art.  30.    Eouaillon  v.  EousiUon  (1880), 

intention  of  the  parties  should  be  first  14  Ch.  Div.  350;  Kaufman  v,  Gerson, 

resorted  to,  and  in  so  far  as  the  iex/oci  [1904]  1  K.  B.  591;    Westlake,  s.  215. 
ceUhraiivnis  and  the  lex  loci  Bofutionis 
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The  lex  loci  contractvs  decides  on  its  formal  validity.  Thus 
a  contract  entered  into  in  a  country  the  laws  of  which  admit  it  to 
be  binding,  if  proved  by  witnesses,  without  writing,  and  without, 
any  distinction  as  to  the  amount  of  the  sum  in  question,  would 
receive  effect  in  the  country  where  it  was  the  subject  of  contestation, 
although,  if  entered  into  in  that  country,  it  would  not  have  been 
valid,  unless  it  had  been  evidenced  by  writing. 

The  formalities  established  for  authenticating  and  proving  acta 
are  those  prescribed  by  the  law  of  the  place,  where  the  acts  are 
passed,  and  if  those  have  been  observed,  the  acts  are,  as  to  their 
form,  deemed  valid  in  all  places  (u)*  But  this  is  subject  to  the  rule 
that  the  formalities  which  are  required  for  the  creation  of  rights  over 
property  which  is  the  subject  of  the  contract,  are  those  prescribed 
by  the  law  of  the  country  in  which  the  property  is  situated  (x). 

Although  the  lex  loci  celebi-ationiSf  or  law  of  the  place  where  the 
obligation  is  entered  upon,  governs  the  form  of  the  contract, 
according  to  the  principle  locus  regit  actum,  yet  where  the  rules  of 
procedure  of  the  forum  relating  to  the  proof  of  the  particular  contract 
are  more  strict  than  those  of  the  lex  loci  celebrationis,  they  must  be 
complied  with,  while  if  they  are  less  strict  the  latter  law  will 
decide  (y).  Otherwise  all  that  relates  ad  litis  decisionem  follows 
the  latter  and  all  that  belongs  ad  litis  ordinationem  follows  the 
former.  As  regards  immovables  in  English  and  Scots  law  (and 
perhaps  American  law),  it  seems  that  the  lex  situs  will  govern  the 
formalities  and  essentials  of  contracts  (z)  purporting  to  create 
rights  over  them,  but  contracts  relating  to  immovables  will  be 
governed  by  their  proper  law  so  far  as  the  lex  situs  does  not 
prevent  their  being  carried  into  effect  (a). 

The  manner  of  performance  is  controlled  by  the  lex  loci 
solutionis  {h). 

The  discharge  of  a  contract  valid  by  the  lex  loci  contj-actus  or  the 
lex  loci  solutionis  is  generally  recognised  as  good  everywhere  else, 
but  a  discharge  obtained  elsewhere,  though  valid  by  the  local  law, 

(«)  See  Appendix  to  this  chapter.  254 ;  Meili,  p.  282. 

(ar)  8ee  Foote,  pp.  251—264 ;   Bar,  (a)  Weetlake,  a  21 G,  citing  Campbell 

pp.  602;Meili,  pp.  281,  282.  r.   Dent  (1838),   2  Moo.    P.  C.  292; 

(y)  Foote,  p.  374.  Meili,  p.  291;    Dicey,  rule  151,   and 

(z)  Ibid,,  pp.  376, 377,  citing  Water-  App.  n.  13  ;  Minor  s.  11,  174,  185. 

house  f.  Stansfield  (1852),  10  Hare,  {h)  Foote,  p.  451. 
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IS  not  regarded  as  effectual  in  English  or  American  law  (c), 
t.g,^  bankruptcy  (cQ.  The  discharge  may  also  become  a  matter  of 
procedure  by  limitation  of  the  right  of  action  (e). 

The  contract  of  suretyship  is  governed  by  the  law  governing  the 
principal  obligation  (/). 

Quasi  Contracts,  namely,  those  which  arise  out  of  the  appointments 
of  curator,  tutor,  guardian,  sequestrator,  and  similar  offices,  are 
determined  by  the  law  of  the  country  in  which  they  have  been 
made(<7). 

Delicts  or  Torts.  Obligations  ex  delicto  are  governed  by  the  lex 
loci  actus  or  lex  loci  delicti  coinmissi ;  but  in  English  law  this  is- 
supplemented  by  the  requirement  that  the  act  must  be  also  action* 
able  by  English  law ;  if  the  act  which  is  thus  tortious  is  wrongful  or 
not  justifiable  by  the  law  of  the  place  where  it  is  committed 
(whether  actionable  there  or  not),  that  will  found  a  claim  in  English 
Courts  Qi).  In  the  case  of  a  tort  happening  outside  territorial 
jurisdiction,  e.g.y  on  the  high  seas,  the  lex  fori  is  generally  applied, 
and  not  the  law  governing  the  two  objects  or  units  concerned,, 
e.fj.,  ships  in  colUsion  (i).    In  the  foreign  systems  the  Ix  loci  actus 


(r)  Story,  88.  331,  342;  Foote, 
457—465 ;  Westlake,  8.  240. 

{d)  But  there  is  a  large  body  of 
opinion  tliat  in  this  case  exclusive 
juiisdiction  should  be  reserved  to  the 
law  of  the  debtor^s  domicil,  though  it 
is  admitted  that  this  is  not  a  likely 
subject  for  general  international  treat- 
ment on  uniform  lines  (Hague  Con- 
ference, 1904 ;  cited  from  Meili,  p.  325 ; 
see  1905,  J.  1014). 

(e)  See  tw/ra,  p.  40. 

(/)  Foote,  p.  463;  Meili,  p.  322; 
Dicey,  Rules  167,  168. 

(y)  Quasi  contracts  are  generally 
considered,  like  delicts,  infra,  to  be 
governed  by  the  law  of  the  place 
where  the  obligation  is  created  (Meili, 
p.  357 ;  Westlake,  s.  235 ;  Bar,  p.  424) ; 
t,y.,  hu8band*s ,  liability  for  his  wife*s 
ante-nuptial  debts  (De  Greuchy  r. 
Wills  (1879),  4  C.  P.  D.  362);  but 
curatorship,  tutorship,  and  guardian- 
ship    are    now     generally    referred 


to  the  law  governing  status.  It 
has  been  suggested  that  where  both 
parties  are  of  the  same  nationality  the 
lex  patrice  should  govern;  and  also 
that  the  law  of  the  domicil  of  the 
party  bound  at  the  time  when  the 
act  happens  which  formed  the  claim 
should  govern,  and  that  in  the  case  of 
a  permanent  relationship  between  the 
parties  the  law  of  the  place  where  the 
relationship  exists  should  govern  (draft 
of  German  Civil  Code,  not  adopted; 
cited  by  Meili,  pp.  357,  358).  In  the 
case  of  obligations  arising  by  force  of 
law  on  account  of  a  person's  owner- 
ship of  a  thing,  especially  if  it  is  an 
immovable,  the  lex  rei  sitoi  governs 
{ibid,,  p.  351). 

(A)  Foote,  p.  485:  Westlake,  s.  196 
and  ch.  xi. ;  and  Dicey,  Bules  174 — 
176,  citing  cases. 

(i")  Foote,  p.  490  ;  and  see  Chartered 
Bank  of  India  v.  Netherlands  India 
Navigation  Co.  (1883),  10  Q.  B.  D.  521. 
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generally  determines  fche  liability  (A) ;  but  by  the  new  Swiss  Code  (0, 
actions  of  tort  which  are  commenced  in  Switzerland  are  governed 
by  Swiss  law,  and  by  the  German  and  Japanese  Codes  (m),  the 
-extent  of  liability  for  a  tort  committed  in  a  foreign  country  can- 
not go  beyond  the  limits  fixed  by  German  and  Japanese  law 
respectively  (n).  The  lex  loci  actus  is  applied  for  determining  the 
measure  of  damages  (o). 

Procedure. — In  enforcing  any  civil  right  by  suit,  the  legal  remedies, 
the  forms  of  proceeding,  the  rules  of  evidence,  and  in  short,  what- 
ever regards  the  institution,  prosecution,  or  defence  of  a  suit, 
abstracted  from  its  merits,  are  prescribed  by  the  law  of  the  place 
in  which  the  suit  is  instituted  (p). 

The  proceedings  by  which  the  effect  of  a  judgment  is  obtained, 
^Ahether    by  execution    or    by   a   new    suit,    are    governed    by 


{k)  Meili,  p.  360,  citing  the  German, 
Swiss  and  Belgian  jurisprudence  and 
Itolgian  draft  Code. 

(0  S.  1769. 

(wi)  Civil  Code,  Introd.  Law,  art. 
12;  Horei(1898),  art.  ii. 

(w)  Savigny  advocated  reference  to 
the  lex  fitri  oulj'.  In  the  earlier 
English  cases  the  phrase  that  the  two 
laws  must  be  in  accord  is  found ;  but 
if  this  meant  more  than  the  proposition 
as  stated  above  it  has  become  limited 
to  it.  In  the  United  States  it  seems 
that  the  hx  loci  actus  alone  is  looked  to 
and  given  effect  to  in  the  for  amy  and 
a  distinction  formerly  drawn  there 
between  ** common  law  torts"  and 
foreign  statutory  toi-ts,  by  which  only 
the  former  were  given  effect  to  in  the 
forum  of  another  State,  has  disappeared 
(see  Euhn,  Meili,  p.  364 ;  J.  B.  Moore, 
Dicey,  pp.  667—670). 

(o)  Foote,  p.  494.  In  this  connection 
it  may  be  observed  that  English 
criminal  law  follows  the  rule  that  the 
territorial  law  governs,  but  certain 
crimes  committed  by  subjects  abroad, 
g.g,f  bigamy,  murder,  etc.,  are  offences 
against  English  law,  over  which 
English  Courts  have  jurisdiction 
(Foote.  p.  505—608). 


(p)  See  Foote,  pp.  509—517.  Thus 
the  lex  fori  determines  (a)  who  is  the 
proper  party  to  sue  and  to  be  sued, 
though  the  latter  person  must  be 
suable  by  the  law  governing  the  obli- 
gation, not  necessarily  on  the  same 
ground  or  in  the  same  form ;  (b)  the 
time  within  which  the  action  must  be 
brought,  if  this  is  a  matter  of  remedy 
and  not  of  the  loss  of  the  right,  e.y., 
limitation,  except  in  the  case  of  im- 
movables which  are  subject  to  the  lex 
sitiis.  This  is  the  established  rule  of 
English  and  American  law,  although 
this  conception  of  a  statute  of  limita- 
tion is  not  that  of  Continental  law  or 
jurists,  nor  approved  by  all  English 
jurists  («.</.,  Westlake,  ss.  238 — 239) ; 
(c)the  mode  of  suing  and  priorities  of 
creditors  (The  Milford  (1858),  Swabey 
362 ;  The  Tagus,  [1903]  P.  44) ;  whether 
a  set-off  or  counterclaim  can  be  pleaded 
in  English  and  American  law  but  not  in 
foreign  law  where  such  a  right  of  the 
defendant  is  regarded  as  a  matter  of 
substantive  right  and  not  of  remedy 
(Story,  s.  675;  Kuhn,  Meili,  pp.  313, 
314) ;  and  questions  of  jurisdiction  (cf. 
English  E.  S.  C.  Order  11),  execution, 
evidence,  etc.,  and  proof  of  foreign  law 
are  similarly  left  to  the  lex  fori. 


Digitized  by 


Google 


RULE   LOCUS  RKGIT   ACTUM.  41 

the  law  of  the  country  in    which    that  effect  is  soaght  to  be 
obtained  (q). 

Appendix  to  Chapter  I. 

The  Rule  Locus  Regit  Actam. — The  rule  Iocm  regit  actum  (which 
means  that  the  form  of  a  legal  transaction  if  valid  according  to  the 
local  law  is  sufficient  everywhere  else)  has  undergone  limitation,  at 
least  so  far  as  its  obligatory  character  is  concerned  (r).  One  general 
exception  to  the  rule  is  established  with  regard  to  acts  inter  vivos 
by  which  rights  over  immovables  or  chattels  {in  rem)  are  created 
or  extinguished,  the  form  of  which  must  comply  with  the  lex  situs  («), 
e.g.,  in  France  and  Belgium  for  hypothecations  of  immovables  a 
notarial  act  is  required,  and  in  England  the  requirement  of  a 
contract  in  writing  for  the  sale  of  lands.  Another  exception  is 
where  the  personal  law  of  the  person  excuting  an  act  («)  requires 
a  particular  form  to  be  observed  (f).  The  rule  has  been  applied 
to  dispositions  of  personal  property  by  will  (u).  In  some  States 
for  specified  legal  acts  only  the  forms  laid  down  by  the  lex  fan 
are  permitted,  and  the  forms  required  by  the  national  law*  of  the 
party  are  refused  recognition  for  acts  done  in  the  jurisdiction 
ot  the  forum,  e.g.f  donations  by  notarial  act  and  form  of  marriage 
in  France  (v) ;  in  Spain  («), form  of  contract;  and  in  the  introductory 
law  to  the  German  Civil  Code  the  requirement  that  the  form  of 
a  marriage  celebrated  in  Germany  is  exclusively  determined  by 
German  law  (x);  and  even  for  acts  done  outside  the  jurisdiction  (x). 

The  rule  was  never  applied  to  anything  but  external  forms  of 
legal  transactions,  and  thus  it  does  not  extend  to  capacity  of  parties, 

{q)  See  Foote,  p.  647  ;  Dicey,  Rule  art.  11.      For  immovables  in  England 

88;  and  **  Foreign  Judgments,"  infra,  and  U.  S.  the  lex  rei  sHce  governs  the 

Eeciprocity  is  often  required,  eg.,  in  form  of  disposition  (Wharton,  ss.  276b, 

Germany,  1905,  J.  1055.  681,  682;  and  24  &  25  Vict.  c.  114). 

(r)  For  discussion  of  its  origin  see  (r)  C.  C.  931,  and  art.  170. 

Bar,  pp.  500—502,  and  262,  et  aeq.;  Fillet,  {w)  C.  C.  art.  1 1 . 

1891,  J.  28;  Laine,  Introd.  au  Droit.  (x)  Civil  Code,  Introd.Law,  art.  13  ; 

Inter.  Friv.,vol.ii.,p.328 — 365;  Weiss,  Chilian  Code,  prel.  art.  18,  and  draft 

vol.  iii.,  pp.  96,  et  aeq.  Belgian  Code ;  Weiss,  vol.  iii.,  p.  100 ; 

•     («)  Bar,  s.  227.  Holtz.,  vol.  ii.,  Bar,    s.   15  (this,  in 

{t)  Weiss,  vol.  iii.,  p.  99.  Bar's   opinion,   in   the   case  of  legal 

(u)  Foote,  p.  267;  Westlake,  s.  17;  transactions  entered  into  before  a  diplo- 

Bar,p.370— 372;Wei8S,vol.iv.,p.  619,  matic  or  consular  officer  of  a  foreign 

citing    French,   C,   C.  art.   999 ;   De  State  constitutes  an  interference  with 

Surville,  1906,  J.  961  ;  Spanish  C.  C.  the  rights  of  that  foreign  State). 
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their  consent  or  the  object  or  cause  of  their  agreement.  External 
forms  were  held  by  the  older  writers  to  comprise  four  classes: 
(1)  condititmes  hahilitantes,  enabling  persons  of  incomplete  legal 
capacity  to  act ;  (2)  intrinsic  or  visceral  formalities  or  substance 
of  the  act ;  (3)  extrinsic  formalities  (qualified  also  as  instrumentary 
or  prohant)  or  conditions  ensuring  the  free  expression  of  the  parties' 
will  or  facilitating  the  proof  of  it;  (4)  formalities  of  execution  (y), 
Weiss  regards  only  (3)  as  true  formalities,  (1)  and  (2)  being  only 
necessary  conditions  of  the  particular  judicial  act,  and  (4)  only 
touching  procedure;  while  Picard  would  make  the  whole  read,  locus 
actus  regit  instnnnentnm  ejus  {z). 

Whether  the  basis  of  the  rule  be  the  theory  of  submission  to  the 
jurisdiction  where  the  act  is  performed,  or  merely  depended  on 
general  consent  or  considerations  of  public  order,  as  has  been 
variously  assigned  (a),  the  chief  point  of  discussion  with  regard  to 
it  in  later  times  is  whether  the  rule  is  obligatory  or  facultative. 
The  former  view  has  been  adopted  judicially  in  France  (/>),  and  was 
till  recent  times  generally  favoured  (c) ;  but  latterly  opinion  has 
declared  for  the  view  that  the  application  of  the  rule  should  be 
facultative  only,  except  (1)  where  two  foreigners  of  different  States 
are  concerned ;  (2)  or  on  grounds  of  public  order ;  or  (3)  for  acts 
passed  in  public  form  except  those  done  by  means  of  diplomatic 
or  consular  officers  (d).  This  last  exception  is  adopted  by  the 
Belgian  Draft  Code  and  the  Hague  project  (e).  Where  an  act 
is  entered  upon  abroad  according  to  local  forms  in  order  to  avoid 
prohibitions  or  restrictions  imposed  by  the  personal  law,  many 
jurists  would  refuse  to  it  validity  as  being  in  fraiidem  lefjis  (/)• 
The  ground  assigned  for  this  view  is  that  the  rule  is  only  required 
in  the  private  interest  of  the  particular  foreigner,  and  not  in  the 
public  interest  of  the  State  of  the  fonnn  and  it  is  for  his  personal 
law  to  decide  on  its  application. 

(y)  Wei88,vol.iii.,pp.94— fl6;Burge,  (r)  See  1881,  J.  36;  Buchei-e. 

former  edition,  vol  i.,  pp.  22,  23.  (<Q  Weiss,  vol.  iii.,  pp.  109, 253, 254  et 

{z)  1881,  J.  464.  «<Yy. ;  see  Bar,  p.  227. 

(a)   Weiss,  vol.  iii.,  p.  102.  (e)  Weiss,  vol.  iii.,  pp.  106,  et  aeq, 

(6)  Cass.  March  9th,  1853,  Sir.,  1853,  (/)  Besides    the    older   »*  statute  " 

1.  274.     PariB,  1899,  J.  584 ;  Orleans,  school,  Aubry  et    Eau,  PDlet,    1895, 

1904,  J.  580;    now  under  appeal  to  J.  961 ;  cojitra,  Weiss,  vol.  iii.,  p.  110. 

Court  of  Cassation,  1905,  J.  1045;  see  (</)  See  Eeport    of    Committees  of 

also  Lain6,  Bev.  de  D.   I.  P.  1905,  Hague    Priv.,   Int.  Law  Conference, 

pp.  456,  et  aeq.  1893,  p.  61. 
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CHAPTER  IL 

DOMICIL, 

The  law  of  the  place  of  the  domicil  prevails  to  so  great  an  extent 
in  determining  not  only  the  status,  capacities,  and  rights  of 
persons,  but  the  title  to  movable,  or  personal,  property,  that  it  is 
necessary  to  ascertain  what  constitutes  the  domicil,  how  it  is 
acquired,  and  how  it  may  be  changed. 

There  is  a  domicil  which  has  relation  to  the  exercise  of  political 
rights,  and  is  called  the  political  domicil.  There  is  a  domicil, 
which  may  be  the  foundation  of  jurisdiction,  in  consequence  of  a 
temporary  residence,  and  called  the  forensic  domicil ;  or  it  may  be 
part  of  an  agreement,  that  a  certain  place  shall  be  considered  the 
domicil,  for  the  purpose  of  enforcing  its  execution,  by  the  institution 
of  legal  proceedings,  which  may  be  called  domicil  by  election. 

Before  dealing  with  domicil  in  the  sense  in  which  it  is  under- 
stood by  English  lawyers,  it  will  be  convenient  to  refer  to  these 
various  kinds  of  domicil. 

Political  Domicil. — Political  domicil  may  be  i*egarded  as  equivalent 
to  nationality.  In  the  United  States  a  distinction  is  drawn  between 
national  domicil  and  commercial  domicil,  which  seems  to  give  the 
former  more  of  the  character  of  nationality  (a).  There  was  a 
tendency  at  one  time  in  the  English  decisions  to  approximate  to 
the  character  of  nationality  in  determining  domicil  and  make 
change  of  domicil  dependent  on  the  contention  '^  quatenus  in  illo 
exuere  patriam  " ;  but  this  has  been  definitely  rejected,  the  House 
of  Lords  laying  down  the  proposition  that  domicil  is  independent 
of  and  distinct  from  nationality  (b). 

{a)  See  Dicey,  "Conflict  of  Laws,"  Udny  (1869),  L.  E.  1  H.  L.  Sc.  441 ; 

Domicil,  American  Notes,  p.  158.  In  re  Grove  (1888),  40  Ch.  D.  216,  227 ; 

{h)  Moorhouse  v.  Lord  (1863),    10  Westlake,  s.  256.    See  also  Bar,  pp. 

H.  L.  0.  272,  283;  32  L.  J.  Ch.  295,  196—2)0;   and  see  Huntly  v.  Gaskell, 

298 ;  //*  re  Capdevielle  (1864),  2  H.  &  [1906]  A.  C.  o6. 
C.  985 ;  33  L.  J.  Ex.  306 ;  Udny  v. 
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ftuasi-political  DomiciL — A  quasi-political  clomicil  is  the  domicil 
acquired  by  a  decree  of  the  executive  of  a  State,  authorising  a 
foreigner  to  fix  'his  domicil  in  that  *  country,  e.g.,  France  and 
Belgium,  where  a  "  legal  domicil "  confers  enjoyment  of  all  "  civil 
rights  "  (c) ;  in  Japan,  domicil  is  a  step  to  naturalization  {d),  as  it 
is  also  in  Russia  (e). 

Forensic  DomiciL — Forensic  domicil  is  generally  accepted  as*  a 
basis  of  jurisdiction  in  the  Continental  systems.  In  France,  under 
the  Code  Civil  and  Code  of  Civil  Procedure,  mention  of  domicil 
must  be  made  in  all  actes  of  the  Stat  civil  (/),  e.</.,  marriage  (g),  and 
citations  (h),  and  thus  a  marriage  must  take  place  (i)  where  one  of 
the  spouses  has  an  established  domicil  by  six  months'  residence. 

In  Belgium  the  French  Code  Civil  and  Code  of  Civil  Procedure  are 
in  force  with  some  modern  alterations,  e.g.,  the  law  of  March  25th, 
1876,  dealing  with  "competence"  takes  domicil  primarily  as  the 
forum  (k). 

In  German  law  the  ordinary  forum  of  a  person  is  determined  by 
his  domicil ;  if  he  has  no  domicil  in  Germany  his  ordinary  forum 
is  determined  by  his  place  of  residence  there,  and  if  that  is 
unknown  then  by  the  place  of  his  last  domicil.  In  the  case  of 
claims  having  a  pecuniary  value  against  a  person  not  domiciled  in 
Germany  the  Court  of  the  place  where  any  property  belonging  to 
the  defendant  is  situated  is  competent  (Z).  Personal  claims  are 
for  this  purpose  taken  to  be  situated  in  the  place  of  the  domicil  of 
the  debtor,  and  in  the  case  of  pledge  as  security  for  the  claim  the 
situs    of  such  pledge  is   similarly  considered.       The    husband's 

(r)  Code  Civil,  art.  13.  ai-ts.  1247,  1258),  securitj-  (art.  2018), 

{(l)  Nationality  Taw  of  1899,  arts.  and  Code  Proc.  Civ.  (arts.  3,  59,  69, 

7,  9,  10,  1906,  J.  112.  560,  583,   584,  637),  Code  Penal  (art. 

(c)  Ukase  of  March  6th,  1864,  citedin  184),     violation,     and     domicile     de 

1903,  J.  436.  secours  (poor  law),  law  of  July  15, 

(/)  Code  Civil,  art.  34.  1893;    Tripier    et     Monnier,     Codes 

((f)  Ibid,,  arts.  63,  165—168.  Fran9ai8.     The    Code    Civil,  without 

(h)  Code  Proced.  Civ.  art.  1 .  the  later  additions  noted  above,  is  also 

(?')  Code    Civil,   art.   74;     and    see  in  force  in  Belgium  and  Poland. 

generally  for  forum  of  defendant  in  (k)  Arts.   39,   40,   41,   43,   44,   53; 

personal  suits  (C.  C.  art,  2148,  Code  and  see  the  Franco-Belgian  treaty  for 

Proc.  Civ.  arts.  59,   61),    election  of  mutual     execution     of     judgments, 

domicil  (Code    Proc.   Civ.  arts.   422,  July  8,  1899,  arts.  1,  3,  8. 

435,  559,  783,  789,  927),  and  crimin-  (Q  Civ.  1^-oc.  Code,  1900,  arts.  12, 

ally  (Code  d'Instr.    Crim.    arts.    68,  16,21,22. 

187,  535;    for  payment  (Code  Civil, 
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domicil  is  the  forum  in  questions  with  regard  to  the  validity  of  a 
marriage  or  divorce  proceedings  {m). 

In  Italian  law  domicil  is  similarly  regarded  for  citations,  &c.  {n). 

In  Scotland  there  is  the  domicil  of  citation,  by  which  a  person 
who  has  constantly  resided  at  one  place  in  Scotland  for  forty 
days  is  subject  to  the  jurisdiction  of  the  Scottish  Courts 
ratione  domicilii  (o) ;  but  for  divorce  such  a  domicil  will  not  give 
jurisdiction  (p). 

Domicil  by  Election. — ^Domicil  by  contract  or  election  for  the  pur- 
poses of  a  suit  is  recognised  in  English  law  (q),  and  in  the  Codes  (/). 
In  Mauritius  most  pleadings  and  similar  documents  contain  an 
election  of  "  legal  domicil."  The  election  of  domicil,  in  a  technical 
sense  denoting  the  place  chosen  by  a  litigant  as  the  place  where 
legal  notices  are  to  be  served  upon  him,  and  which  is  described  as 
his  domicilium  citandi,  was  obligatory  in  Roman-Dutch  law  and 
spoken  of  by  J.  Voet  («)  as  a  domicilium  necessaritim  (t). 

Civil  DomiciL — It  is  not  proposed,  at  present,  further  to  consider 
domicil  in  these  acceptations,  but  the  subject  of  this  chapter  is  the 
domicil  acquired  by  a  residence  in  a  place,  under  such  circum- 
stances, as  to  its  origin  or  continuance,  that  the  numerous  civil 
rights  of  the  person  are  determined  by  the  law  of  that  place.  This 
is  called  the  civil  domicil. 

As  stated  in  the  previous  chapter,  in  most  Continental  systems 
the  standard  for  the  purposes  of  the  personal  law  is  nationality, 
not  domicil  as  it  is  for  the  British  Dominions  and  United  States. 
Consequently,  their  conceptions  of  domicil  principally  refer  to  the 

{m)  /6tV?.,  arts.  606,  642,  648,  676,  516;  1893,  J.  367.  622,  1150  (France), 

680,  961.  and  213  (Austria). 

(n)  Code  of  Civil  Procedure,  arte.  («)  Ad.  Pand.  v.  i.  93. 

134 — 142,  393,  &c.  (0  Cf.  the  decision  in  Downey  v, 

(o)  Erskine,  i.  2,  16.  Downey  in   Cape  Colony  (1899),   16 

( p)  Le  Mesurier  r.  Le   Mesurier,  S.  C.  Eep.  475,  where  the  husband  had 

[1895]  A.  C.  517.  selected  a  domicilium  citandi  for  the 

(q)  Copin  r.  Adamson  (1875),  1  Ex.  period  of  six  months  for  seiTice  of 

D.  17;  45  L.  J.  Ex.  15;  Feyerick  r.  process  with  regard  to  an  indictment 

Hubbard  (1902),  71  L.  J.  K.  B.  509.  for  bigamy.    The  Court  held  that  a 

(r)  France,  art.  Ill ;  Portugal,  art.  summons  for  the  commencement  of  an 

46 ;   Italy,  art.  19,  and  Civ.  Proc.,  art,  action  by  the  wife  for  divorce  which 

107 ;   Holland,   arts.   81,  82 ;  Japan,  was  served  on  the  husband  at  this 

art.  24 ;   Finland,  art.  1279 ;   Eussia,  chosen  domicil  within  the  said  period 

art.  1288 ;    Lehr,  Droit  Civil  Busse,  of  six  months  was  well  served. 
BP.  521,  525;    and  see  also  1892,  J. 
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relations  of  persons  for  administrative,  forensic,  and  commercial 
purposes,  to  which  the  same  considerations  do  not  apply,  as  in 
the  case  of  the  personal  law.  It  is  necessary  to  keep  in  mind  these 
different  applications  of  the  term,  although  several  of  the  rules 
affecting  them  are  expressed  in  similar  language  (u). 

Statement  of  Principles. — The  main  principles  of  English  law 
relating  to  civil  domicil  as  treated  in  this  chapter  may  be  stated  as 
follows : — 

I.  Domicil  of  origin  is  imposed  on  every  person  at  birth. 
II.  This  domicil    continues    until    changed   for  a  domicil   by 
operation  of  law  or  domicil  of  choice  and  reverts  on  their 
determination. 
III.  No  person  can  be  without  a  domicil. 

lY.  No  person  can  have  more  than  one  domicil  at  the  same  time. 
V.  Domicil  by  operation  of    law  is  acquired    by    dependent 

persons. 
VI.  Domicil  of    choice  is  acquired  by  persons  sui  jwis.    Its 
elements  are  an  intention  to  make  a  permanent  home  in  a 
particular  place  and  actual  residence  there. 
YIL  A  domicil  will  be  retained  until  a  new  domicil  is  acquired 
under  these  conditions. 
VIII.  No  involuntary  domicil  is  imposed  on  persons  by  their  com- 
pulsory residence  for  a  time  in  a  particular  place,  unless 
that    residence    acquires    a    permanent    or    voluntary 
character. 
IX.  Besides  natural  persons,  artificial  persons  or  corporations  for 
pui-poses  of  jurisdiction  or  taxation  may  have  a  domicil 
assigned  to  them,  which  is  generally  the  place  where  their 
affairs  are  administered  or  their  undertakings  are  carried 
out. 
Domicil  is  taken  from  the  country  where  the  person  resides, 
and  cannot  be  derived  from   society  with  persons  who  are  not 
subjects    of    that   country,  e.g.,  the  exterritorial    settlements   of 
Europeans  in  the  East,  the  members  of  which  retain  their  former 
domicil.    There  is  no  Anglo-Egyptian  domicil  for  English  subjects 
in  Egypt  (i;),  or  Anglo-Turkish  domicil  for  them  in  Turkey  (x),  or 

(«)  Chauase,  1897,  J.  1.  (x)  Maltoss  r.  Maltass  (1844),  1  Eob. 

(v)  Abdul  Messih  v.  Farra  (1888),  13      EccL  67. 
App.  Cas.  431  ;  1892,  J.  758. 
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Anglo-Chinese  doinicil  for  them  in  China  (y).  So  apparently 
French  residents  in  the  Echelles  da  Levant  remain  subject  to  their 
national  laws,  but  they  can  acquire  a  domicil  there  for  purposes  of 
jurisdiction  in  certain  cases  (z),  and  the  law  of  France  has  been 
held  to  be  equivalent  to  the  lex  loci  actus  (a)  in  questions  where 
the  principle  Iocils  regit  actiLm  applies. 

On  the  other  hand,  Anglo-Indian  domicil  or  Indian  domicU  has 
been  recognised,  and  was  at  one  time  much  resorted  to,  as  this 
gave  exemption  from  liability  to  succession  and  legacy  duties  in 
England,  but  since  the  Indian  Succession  Act,  1865,  this  has  lost 
its  importance  (J)). 

In  English  law  civil  domicil  may  be  (a)  of  origin  or  (b)  by 
operation  of  law  or  (c)  of  choice. 

The  distinction  thus  drawn  between  domicil  of  origin  and 
domicil  of  choice  is  not  recognised  in  the  continental  systems,  nor  are 
the  rules  derived  from  this  view,  which  will  be  noticed  in  due  course. 
I.  Doinicil  of  Origin. — This  is  acquired  at  the  time  of  birth,  and  is 
called  the  natural,  or  paternal,  domicil,  but  more  frequently,  and 
more  appropriately,  the  domicil  of  origin.  It  is  that  which  a  child 
receives  from  his  parents,  and  which  he  retains  after  their  death, 
until  he  has  made  choice  of  another  domicil. 

Domicil  of  origin  does  not,  it  seems,  mean  the  last  domicil  imposed 
by  the  father  or  guardian  of  an  infant  who  has  authority  to  change 
its  domicil  by  changing  his  own,  but  refers  only  to  domicil  acquired 
at  birth  (c).  It  is  not  the  same  as  the  Roman  domicilium  onginis  {d). 
Domicil  by  operation  of  law  is  acquired,  as  the  necessary 
consequence  of  some  act.  Of  this  description  are  the  domicil 
which  a  woman  acquires  on  her  marriage,  because  she  then  passes 
to  that  of  her  husband  («),  and  the  domicil  of  dependent  persons. 

Domicil  of  choice  is  acquired  by  the  voluntary  act  of  the  party, 
as  when  he  abandons  a  former,  and  selects  another,  domicil. 

The  place  of  birth  constitutes  that  which  is  termed  the  domicil 

(y)  In  re  Tootal's  Trusts  (1883),  23  [1892]  3  Oh.  at  pp.  184,  185;  Dicey, 

Ch.  D.  632.  p.  101. 

(2)  1891,  J.  406.  (d)  Savigny,  pp.  88—96. 

(«)  See  Weiss,  iii.,  p.  2-10,  who  does  (c)  So  the  Codes :  French  and  Bel- 

not  agree  with  this  latter  proposition.  gian,  art.  108 ;  German,  art.  10;  Portu- 

{h)  Westlake,  s.   265.      See  infra,  guese,  art.  49 ;  Italian,  art.  18  ;  Dutch, 

p.  71.  art.  78;    Swiss,  art.  25;  and  Indian 

(f )  Chitty,    J.,    In   re    Craignish,  Succession  Act,  X.  of  1865,  Part  IE. 
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ratione  oiiginis.  This  may  not  be  the  place  in  which  the  birth 
actually  happened,  as  where  the  mother  was  delivered  of  the  child 
on  a  journey  (/). 

The  domicil  of  origin  of  a  child  bom  on  the  high  seas  is  the 
domicil  of  his  parents  (g). 

The  civil  law  regarded  those  born  in  any  of  the  islands  as  natives 
of  the  State  to  which  the  island  belonged  (fc). 

A  child  born  in  wedlock  acquires  the  domicil  of  his  father,  "  Patris 
originem  unusquisque  sequitur."  (i)  But  an  illegitimate  child  acquires 
that  of  his  mother,  "Ejus,  qui  justum  patrem  non  habet,  prima 
origo  a  matre"  (k). 

Although  this  species  of  domicil  is  unchangeably  fixed  by  the 
place  of  birth,  yet  cases  arose  under  the  civil  law,  where  the  place 
of  birth  did  not  constitute  that  domicil.  Thus,  the  manumitted 
person  was  deemed  to  have  acquired  the  domicil  of  him  who  had 
granted  the  act  of  manumission  (l). 

In  the  foreign  systems  generally  the  same  rales  apply  as  regards 
the  original  nationality  of  legitimate  and  illegitimate  children. 
Thus,  by  Swiss  law  a  natural  child  not  legitimated  by  his  father 
according  to  Swiss  law  follows  the  nationality  and  origin  of  his 
mother  {n). 


(/)  Mascard.  De  Prob.  Conclus. 
vol.  ii.  p.  90,  Concl.  1147,  n.  5; 
ChristiniBiis,  torn,  o,  Decis.  33 ;  Comm. 
Mechl.  p.  332,  art.  9,  pp.  325,  629,  42, 
43,  48;  Somerville  v.  Somerville 
(1801),  5  Ves.  at  p.  787;  Voet,  ad 
Pandect,  v.  1,  n.  91,  p.  343;  Perez. 
Ad.  Cod.  X.,  p.  38,  4. 

{(,)  Vattel,  Ub.  1,  s.  215. 

(/<)  Voet,  ad  Paud.  v.  i.  91. 

(i)  Cod.  lib.  10,  tit.  31,  1.  36  and 
1.  9 ;  Perez,  Ad.  Cod.  X.,  p.  38,  2  ; 
Mascard,  /r»c.  dt,  supra;  Cochin, 
CEuvres,  torn.  6,  p.  5;  Scrimshire  v, 
Scrimshire  (1752),  2  Hagg.  Cons.  Rep. 
395,  405 ;  BouUenois,  Traite  des  Loiz, 
vol.  i.,  Obs.  4,  p.  53;  Vattel,  lib.  1, 
s.  216;  Westlake,  ss.  245,  246;  John- 
stone V.  Beattie  (1843),  10  CI.  &  F.  42  ; 
Udny  r.  Udny  (1869),  L.  R.  1  H.  L. 
gc.  441 ;  Dalhousie  v,  McDouall  (1840), 
7  CI.   &  F.  817;    Indian  Succession 


Act,  X.  of  1865,  Pai-t  II.,  s.  7. 
By  French  law  an  unemancipated 
minor  has  the  domicil  of  his  father  and 
mother  or  guardian :  C.  C.  art.  108  ;  po 
Italian  Civil  Code,  ai-t.  18 ;  so 
Grerman  Civil  Code,  art.  11  ;  Portu- 
guese, art.  47;   Swiss  Federal  Law, 

1891,  art  3;  and  Civil  Code,  art. 
25. 

(k)  Urquhart  v.  Butterfield  (1887), 
37  Ch.  D.  357,  Bar ;  p.  1 18.  Dicey,  p. 
121,  adds,  if  the  child  lives  with  its 
mother;  Indian  Succession  Act,  X. 
of  1865,  Part  n. 

(0  Dig.  lib.  50,  tit.  1, 1.  27 ;  Savigny, 
Guthrie,  p.  100  ;  Voet,  adPand.  lib.  v., 
tit.  1,  n.  96. 

(n)  1892,  J.  304;  and  see  Civil 
Code,  arts.  331,  332,  as  to  French  law 
regarding    illegitimate    children,    see 

1892,  J.  95. 
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It  is  said  that  the  domicil  of  origin  of  a  posthamous  child  is  that 
of  his  mother  at  the  time  of  his  birth  {o),  and  that  of  a  foundling  in 
the  country  where  he  is  found  (p).  A  legitimated  child,  though  its 
domicil  of  origin  may  be  that  of  its  father  or  mother  at  the 
time  of  its  birth,  will  take  its  father's  domicil  at  the  time  of  its 
legitimation  (q).  By  some  systems  an  adopted  child  takes  the 
domicil  of  the  person  adopting  him  (r). 

IL  Ghange  of  Domicil  of  Origin. — The  presumption  of  law  is  that 
the  domicil  of  origin  is  retained,  unless  the  change  is  proved  («). 
The  burden  of  proving  the  change  is  cast  on  him  who  alleges  it  (0- 

The  domicil  of  origin  prevails  until  the  party  has  not  only 
acquired  another,  but  has  manifested,  and  carried  into  execution,  an 
intention  of  abandoning  his  former  domicil,  and  acquiring  another 
as  his  sole  domicil  (u)« 

Under  certain  continental  systems,  a  person  who  abandons  his 
domicil,  whether  acquired  at  birth  or  subsequently,  without 
acquiring  another  remains  without  a  domicil  (x). 

The  motive  for  a  change  of  domicil  is  immaterial  if  the  change 
is  bond  fide  intended  to  be  carried  out,  e.g.,  to  obtain  a  divorce  {y). 


(o)  Foote,  p.  63;  Dicey,  p.  101, 
citing  Jacobs  on  Domicil,  s.  105.  On 
the  other  hand,  by  the  Indian  Succes- 
sion Act,  X.  of  1865,  a  posthumous 
child's  domicil  of  origin  is  that  of  his 
father's  last  domicil;  and  Westlake, 
8.  250,  seems  to  express  the  same 
view. 

(/>)  Westlake,  p.  248;  Dicey,  p. 
101  ;  Phillimore,  vol.  iv.,  s.  132. 

(q)  Dicey,  pp.  101,  104;  Westlake, 
8S.  246,  247  ;  Bar,  p.  131. 

(r)  E.g.,  German  C.  C,  art.  11. 

(«)  BeU  V,  Kennedy  (1868),  L.  B.  1 
H.  L.  Sc.  307;  Lauderdale  Peera^ 
Case  (1885),  10  A.  C.  692 ;  Steel  v. 
Steel  (1888),  15  Sees.  Cas.  4th. Ser., 
896 ;  Vincent  v.  Eaxl  of  Buchan  (1 889), 
16  ihid,  637. 

if)  Carpz.  Bespons.  Jur.  Elect,  lib.  2, 
tit.  2,  Besp.  21,  n.  14,  p.  234  ;  Yoet,  ad 
Pand.  lib.. v.,  tit.  1,  n«  99  ;  Hodgson  v, 
De  Beauchesne  (1858),  12  Moo.  P.  C. 
285 ;  A.-G.  v.  Bowe  (1862),  1  H.  &  C. 
31;  31  L.  J.  Ex.  314;  Aikman  v, 
B.C.L. — VOL.  U. 


Aikman  (1861),  3  Macq.  854,  877  ; 
Munro  v.  Munro  (1840),  7  CI.  &  P.  842, 
891 ;  Douglas  v,  Douglas  (1871),  L.  B. 
12  Eq.  617,  642—3;  Winans  r.  A.-G., 
[1904]  A.  C.  287. 

(m)  Somerville  v,  Somerville  (1801), 
5  Ves.  at  p.  787,  and  the  authorities 
in  the  preceding  note ;  Forbes  v, 
Forbes  (1854),  23  L.  J.  Ch.  724;  2 
W.  B.  253;  Sharpe  v.  Crispin  (1869), 
L.  R  1  P.  &  M.  611  ;  Dalhousie  v. 
McDouall  (1840),  7  CI.  &  F.  817; 
Moorhouse  v.  Lord  (1863),  10  H.  L.  C 
272;  A.-G.  V.  Blucher  de  Wahlstatt 
(1864),  3  H.  &  C.  374 ;  34  L.  J.  Ex. 
29;  McMuUen  r.  Wadsworth  (1899), 
14  App.  Cas.  631 ;  Brown  v.  Smith 
(1852),  15  Beav.  444;  Drevon  y. 
Drevon  (1864),  34  L.  J.  Ch.  129; 
Piatt  r.  A.-G.  for  N.  S.  Wales  (1878), 
3  App.  Cas.  336 ;  Indian  Succession 
Act,  X.  of  1865. 

(x)  German  Civil  Code,  s.  7. 

(y)  CarsweU   r.  Carswell  (1881),  8 
Sess.  Cas.  4th  Ser.  901 ;  Bar,  p.  167. 
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The  same  principle  has  been  followed  in  the  Cape  Colony  {z)  and  in 
the  Transvaal  (a).  The  change  must  be  brought  about  by  a  person's 
free  will.    A  compulsory  residence  does  not  constitute  a  domicil  (6). 

The  doctrine  of  Roman  law — "  si  quis  domicilio  relicto  navigat, 
vel  iter  faciat  quserens,  quo  se  conferat,  atque  ubi  constituat :  hunc 
puto  sine  domicilio  esse  "  (c) — has  been  retained  in  some  of  the 
continental  systems.  It  is,  however,  more  consistent  with  estab- 
lished principles  of  English  law  to  consider  that  the  domicil  of 
origin  would,  in  such  case,  be  retained.  Thus,  when  the  domicil 
of  origin  having  been  actually  quitted,  and  a  new  domicil  acquired, 
but  the  latter  also  abandoned,  with  an  intention  of  settling  in 
another  place,  if  the  person  found  it  suited  his  health,  and  if  it  did 
not,  of  returning  to  his  domicil  of  origin,  and  the  person  died 
before  he  had  decided  on  that  place,  his  domicil  was  held  to  be 
that  of  his  origin  (d). 

In  1798,  David  Lauder,  a  native  of  Scotland,  went  to  the  island 
of  St.  Vincent,  under  indenture,  to  follow  his  trade  as  a  carpenter, 
leaving  his  wife,  Jane  Colville,  with  her  relations  at  Leith.  He 
remained  at  St.  Vincent  till  July  21st,  1797,  where  he  thus  wrote 
to  his  father,  William  Lauder : — "  As  I  never  loved  the  West  Indies, 
and  as  my  health  is  very  much  hurt  by  a  long  continuance  in  it,  I 
have  determined  to  go  off  to  America,  in  a  ship  that  sails  from  this 
in  a  few  days,  hoping  my  health  may  be  re-established  by  a  change 
of  climate.  If  I  do  not  succeed  in  my  wishes,  I  will  retuni  to  my 
native  country." 

He  sailed  to  New  York  soon  after,  and  remained  there  till  the 
spring  of  1798,  when  he  went  to  Canada,  where  he  was  drowned  in 
the  following  September.    It  appeared  from  some  jottings  in  his 

So  Gennan  Civil  Code,  art.  7  ;  Swiss  (6).  Ebert  &  Co.  v.  Goldman  (1900), 

Federal  Law  (1891),  s.  3  ;    and  Civil  17  S.  C.  (Cape  Colony)  Eep.  530. 

Code,  art.  24  ;  and  see  1893,  J.  229,  (c)  Dig.  lib.  50,  tit   1.  1.  27,  s.  2  ; 

Denmark,    fraudulent     transfer     of  Domat,  Public  Law,  b.  1,  tit.  16,  s.  3, 

domicil  abroad.  ai*t.  9. 

(z)  Hawkes     r.     Hawkes     (1882),  (d)  Carpz.  Bespons.  Jur.  Elect,  lib.  6, 

2  Juta,  109;    West   and    another  v.  tit.  4,  Besp.  40,  n.   2  and  3,  p.  98; 

Carpenter    (1866),     1    Bosooe,    434  ;  Jenuison  r.  Hapgood  (1830),  27  Mass. 

Adams  v.  Adams  (1882),  2  Juta,  24  ;  (10  Pick.)  77 ;    Cochin,  (Euvres,  torn. 

Mason  r.  Mason  (1885),  4  E.  D.  C.  5,  pp.  5,  6;    see  Muni-oe  r.  Douglas 

330.  (1820),  5  Madd.  at  p.  384 ;  Savigny, 

(a)  Weatherley  t.  Weatherley  (1878),  s.  354 ;  Wharton,  s,  78. 
Kotze's  Bep.  at  p.  76. 
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possession  that  he  meant  to  have  returned  to  Scotland  in  a  few 
months.  It  was  decided  that  although  whilst  the  deceased  was  in 
St.  Vincent  his  succession  would  have  been  regulated  by  the  law  of 
England,  yet  that  after  leaving  that  island  he  must,  in  the  whole 
circumstances,  be  considered  as  in  transitu  to  Scotland. 

Being  in  itinere  to  an  intended  domicil  is  not,  it  seems,  sufficient 
to  satisfy  the  condition  of  change  facto  et  animo,  certainly  if  the 
change  is  from  domicil  of  origin  to  domicil  of  choice  (e),  and 
probably  it  will  not  be  if  the  change  is  from  one  domicil  of  choice 
to  another,  tliough  it  will  be  if  the  change  is  from  domicil  of  choice 
to  that  of  origin  (/). 

The  domicil  of  origin  may  be  retained  owing  to  no  domicil  of 
choice  being  acquired  anbno  et  facto  in  spite  of  long  residence 
abroad  [g).  Where  domicil  of  choice  is  abandoned  and  a  new  one  is 
not  acquired  the  domicil  of  origin  revives  ()i).  Slighter  evidence  is 
required  to  establish  an  abandonment  of  a  domicil  of  choice  and 
reversion  to  domicil  of  origin  than  to  establish  the  acquisition  of  a 
new  domicil  (i),  but  for  reversion  to  domicil  of  origin  it  is  necessary, 
as  much  as  for  acquisition  of  a  new  domicil,  to  show  complete 
abandonment  of  the  acquired  domicil  both  animo  et  facto  (k).  The 
same  principle  has  been  followed  in  the  Gape  Colony  (Z). 

III.  necessity  of  Domicil. — ^By  English  law  no  person  can  be  with- 
out a  domicil  (m).   By  Boman  law  this  was  possible  (n),  but  the  term 


(e)  Weetlake,  s.  260, 

(/)  In  re  Bianchi  (1862),  3  S.  &  T. 
16;  Dicey,  pp.  112—119;  Wharton,  s. 
6S;  in  spite  of  Munroe  v.  Douglas 
(1820),  5  Madd.  379;  Whicker  v. 
Hume  (1858),  7  H.  L.  C.  124;  28 
L.  J.  Ch.  396;  Forbes  v.  Forbes, 
supra,  p.  49;  Lyall  v,  Paton(1856), 
25  L.  J.  Ch.  746. 

{g)  See  In  re  Bruce  (1832),  2  C.  &  J. 
436 ;  1  L.  J.  N.  S.  Ex.  153  (thirty  years' 
residence) ;  Jopp  v.  Wood  (1865),  4  De 
O.  J.  &  S.  616;  34  L.  J.  Ch.  212; 
Oapdevielle  v.  Capdevielle  (1870),  21 
L.  T.  660;  Douglas  v.  Douglas  (1871), 
41  L.  J.  Ch.  74;  L.  R.  12  Eq.  617; 
Be  Patience  (1885),  29  Cb.  D.  976. 

(A)  Udny  r.  Udny  (1869),  L.  E.  1  Sc. 
il.  L    441 ;  King  v.  Foxwell  (1876), 


3  Ch.  D.  518 ;  45  L.  J.  Ch.  693 ;  In  re 
Man-ett  (1887),  36  Ch.  D.  400,  407 ;  In 
re  Marsland  (1886),  55  L.  J.  Cli.  581. 

(i)  Lord  V.  Colvin  (1859),  28  L.  J. 
Ch.  361  ;  Oraigie  v.  Lewin  (1843), 
3  Curt.  435  ;  7  Jur.  519. 

{k)  Munroe  v.  Douglas  (1820),  5 
Madd.  379;  In  re  Eaffenol  (1863),  32 
L.  J.  P.  &  M.  203  ;  and  see  Winans  v. 
A.-G.  (1900),  83  L.  T.  634,  PhilU- 
more,  J.,  at  p.  638.  As  to  evidence  of 
domicil,  see  FhiUimore,  iv.  ch.  13, 
passim ;  Story,  ss.  46,  47 ;  Westlake, 
ss.  268  et  seq. 

(0  Nathan  r.  Nathan  (1897),  16  E. 
D.  C.  44. 

(m)  Udny  v.  Udny  (1869),  L.  R 1  Sc. 
App.  441 ;  Dicey,  p.  94, 

(n)  Savigny,  s.  354,  Ghithrie,  p.  107. 
4—2 
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then  did  not  mean  more  than  a  residence  for  foanding  jurisdic- 
tion (o),  and  this  has  been  retained  in  some  of  the  continental 
systems  (p).  In  Scotland  the  foram  of  a  travelling  merchant  with 
no  fixed  place  of  residence  has  been  held  to  be  the  place  where  he 
happens  to  be  for  the  time  (q).  On  the  other  hand,  in  the  United 
States  a  seafaring  man,  described  as  ''  a  vagabond  on  the  ocean/' 
has  been  held  to  keep  his  domicil  of  origin  (r). 

IV.  Ho  Double  DomiciL — Correlatively  according  to  English  law 
no  person  can  have  more  than  one  domicil,  at  least  for  the  same 
purpose,  certainly  as  regards  succession  to  his  personal  estate  («). 
By  the  Indian  Succession  Act,  1865,  a  person  can  only  have  one 
domicil  for  the  purpose  of  succession  to  his  movable  property. 
Judicial  expressions  pointing  the  other  way  are  to  be  found  in 
earlier  cases  (/),  as  in  the  Roman,  law  (it),  and  the  Domicil  Act, 
1861,  may  perhaps  admit  of  one  domicil  for  succession  and 
another  for  other  purposes  (x).  But  the  former  view  enjoys  the 
balance  of  authority  (j/).  But  in  continental  systems  such  as  the 
German  Code  (art.  7)  domicil  may  be  in  several  places  at  once, 
but  this  view  is  opposed  by  French  writers. 

V.  Domicil  by  Operation  of  Law. — Domicil  of  Wife. — The  wife,  by 
her  marriage,  even  before  she  leaves  her  residence,  acquires  the 
domicil  of  her  husband;  and  no  longer  retains  that  of  her  origin, 
unless  the  husband  should  deliberately  fix  his  domicil  in  the  place 
of  her  original  domicil  (z).    In  continental  countries   the  wife's 


(o)  Bar,  pp.  119,  120. 

(/))  German  Code  Civ.  Proc.,  ai-t  IG, 

(7)  Linn  r.  Casadinos  (1881),  8 
Seas.  Cas.  4tli  Ser.  849. 

(r)  Guier  r.  O'Daniel  (1806),  1  Binn. 
(Penn.),  349 ;  and  see  Cochin,  vol.  i., 
p.  184,  as  to  the  domicil  of  acomMien, 
and  1893,  J.  962;  and  see  Portuguese 
Code,  s.  45. 

(«)  Dicey,  pp.  95, 96  ;  Wharton,  s.  72 ; 
Somerville  v,  Sonierville  (1801),  5  Ves. 
750  ;  Forbes  r.  Forbes  (1854),  23  L.  J. 
Oh.  724  ;  Crookenden  r.  Fuller  (1859),  1 
S.  &  T.  441 ;  29  L.  J.  P.  1  ;  8  W.  R. 
49  ;  and  see  Bar,  p.  120.  So  Swiss 
Fedei-al  Law  of  June  25th,  1891,  s.  3, 
preserved  in  the  Civil  Code,  except  for 
commercial  pur][)oses,  art.  23. 


(0  Chichester  v.  Donegal  (1822), 
1  Addams,  5,  19,  whei-e  ** actual"  and 
*  *  legal "  domicils  ai-e  distinguished.  In 
re  Capdevielle  (1864),  33  L.  J.  Ex.306. 

(it)  See  Savigny,  s.  354,  Guthrie,, 
p.  107. 

(jr)  So  Phillimore,  vol.  iv.,  ss.  54 — 56, 
but  the  Act  has  never  been  put  into 
effect. 

(y)  As  to  resumption  of  domicil  of 
origin,  see  infra j-^,  51,  andGrotius,  in 
IIoll.  Cons.  III.  second  part,  Cons.  196, 
n.  10. 

(2)  Lcyser,  Medit.  ad  Pand.  vol.  ii. 
p.  68,  spec.  72;  Lauterbach,  vol.  i., 
Disp.  72,  de  Domicilio,  c.  3,  s.  73; 
Dalhousie  v.  McDouall  (1840),  7  CI.  & 
F.    817;    Warrender    v,    Warrender 
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Dationality  follows  tliat  of  the  husband,  €.g.y  France  and  Bel- 
gium (fOf  Germany  (b),  Italy  (r),  Austria  (d),  and  Spain  {e)^  and  the 
same  rule  applies  in  cases  of  domicil  (/).  The  wife  does  not,  how- 
ever, if  she  is  of  age  by  her  national  law,  become  a  minor  by  marry-» 
ing  a  husband  who  is  a  citizen  of  a  country  where  she  would  not  be  of 
age  (ry).    The  law  is  similar  in  Cape  Colony  (/«)  and  the  Transvaal  (i). 

If,  however,  the  wife's  original  domicil  becomes  the  matrimonial 
domicil  by  the  act  of  the  husband,  the  jus  orujinis  of  the  wife 
would  be  neither  extinguished  nor  suspended ;  and  on  the  death 
of  her  husband  she  would  retain  it  until  a  second  marriage,  or 
until,  the  relation  of  husband  and  wife  having  ceased,  she  had,  in 
fact,  made  choice  of  another  domicil  {k). 

The  wife  retains  the  domicil  of  her  husband,  even  after  the 
relationship  is  dissolved  by  the  death  of  the  husband,  until  she 
makes  choice  of  and  establishes  another  domicil,  or  remarries  (Q, 

The  woman  acquires  the  domicil  of  her  husband  only  when  the 
marriage  is  lawful  and  has  actually  taken  place;  for  if  there  is 
no  lawful  marriage,  or  if  the  woman  be  only  betrothed,  she  retains 
her  own  domicil  {m). 


(1835),  2  CI  &  F.  488;  Harvey  r. 
Fai-nie  (1882),  8  App.  Cas.  43,  50,  58  ; 
luid  Indian  Succession  Act,  1865.  So 
Civil  Codes  of  France,  art.  1()8 ;  Ger- 
many, art.  10 ;  Poi-tugal,  arts.  49,  53, 
unless  judiciall}'  separated ;  Italy,  art. 
18 ;  Austria,  art.  92  ;  Holland,  art.  78 ; 
and  Swiss  Fe<leral  Jjaw  of  June  25th, 
1891,  s.  4  ;  imd  see  Civil  Code,  s.  25, 

(a)  Code  Civil,  art.  12. 

(6)  Nationality  Statute,  s.  5. 

(f)  Ss.  9,  11,  1892,  J.  933,  1155. 

\d)  See  1901,  J.  588;  Civil  Code, 
art.  32. 

(0  Art.  22. 

(/)  E.y,,  German  C.  C,  art.  107. 

(y)  See  e.y.,  1900,  J.  182. 

(h)  Bestandigr.  Bestandig  (1847),  1 
Menz.  280 ;  Gqiba  v.  Gqiba  (1897),  16 
E.  D.  C.  4  ;  Beeves  r.  Beeves  (1832),  1 
Menzies,  244 ;  In  re  Miller  (1859),  3 
flearle,  227;  Whipp  r.  Whipp  (1895), 
12  S.  C.  Bep.  174 ;  Pieters  v.  Pieters 
(1899),  16  S.  C.  Bep.  303;  Mason  r. 
Mason  (1885),  4  E.  D.  C.  330. 


(/)  Ex  parte  P.  J.  Mostert  (1896), 
3  O.  B.  91. 

{k)  Voet,  ad  Pand.  lib.  5,  tit.  1,  De 
Jiid.  n.  95,  101 ;  Hugo  Grotius, 
HoU.  Cons.  III.,  B.  Cons.  185,  186; 
Neostad.  Cm*.  HolL  Decis.  5 ;  Zan- 
ger.  de  Except,  par.  2,  c.  1,  n.  99. 
Ho  Savigny,  s.  353,  Guthrie,  p.  100. 

(/)  Leyser,  Medit.  ad  Pand.  vol.  ii. 
p.  68,  Spec.  72.  So  Gout  v.  Zimmer- 
man (1847),  5  N.  C.  440,  447 ;  In  re 
Cooke's  Ti-usts  (1887),  56  L.  J.  Ch.  637. 
In  France  a  wife  judicially  separated 
ceases  to  follow  her  husband^s  domicil 
(Code  Civ.  108).  Cf.  Swiss  Civil  Code, 
art.  25. 

(m)  Voet,  ad  Pand.  lib.  5,  tit.  1,  De 
Jud.  n.  95 ;  Zangor.  de  Except, 
par.  2,  c.  1,  n..  56  et  $fq. ;  Struv.  ad 
Pand.  same  tit.  n.  28 ;  Amoth  v.  Groom 
(1846),9Sess.Cas.,2ndSer.  142.  If  the 
marriage  be  voidable  but  not  void  it 
creates  a  change  of  domicil  (Turner  r. 
Thompson  (1888),  13  P.  D.  37,  41). 
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In  England  the  wife  cannot  acquire  a  domicil  separate  from  her 
husband  by  agreement,  even  though  living  apart  from  him,  although 
he  has  been  guilty  of  misconduct  which  would  prevent  his  claiming 
restitution  of  conjugal  rights  (n).  But  it  seems  that  she  is  enabled 
to  do  so  after  divorce,  and  probably  also  after  judicial  separation  ; 
and  if  resident  in  England,  even  though  domiciled  abroad,  she  can 
apply  to  the  Courts  for  alimony,  protection,  and  restitution  of 
conjugal  rights,  and  a  decree  of  judicial  separation  (o). 

Domicil  for  Purposes  of  Divorce. — ^In  British  India  a  wife's  domicil 
during  marriage  follows  that  of  her  husband,  but  if  they  are 
separated  by  the  sentence  of  a  competent  Court,  or  the  husband 
is  undergoing  a  sentence  of  transportation,  it  no  longer  does  so  (p). 

In  the  United  States,  by  the  laws  of  some  States  the  wife  can 
acquire  a  domicil  different  from  that  of  her  husband  (q). 

The  theory  that  a  matrimonial  domicil  is  sufficient  for  divorce 
has  been  definitely  overruled  in  English  law  (r). 

The  French  Courts  are  competent  to  entertain  causes  of  divorce 
between  foreigners  or  where  the  wife  is  French,  only  if  their 
domicil  is  unknown  (a)  or  is  in  France  (0*  In  Austria  matri- 
monial domicil  founds  jurisdiction  in  divorce  in  spite  of  a 
subsequent  domicil  (?/).    A  divorced  wife  seems  to  be  in  the  same 


(it)  Dolphin  V,  Eobins  (1859),  7 
H.  L.  C.  390;  In  re  Daly  (1858),  25 
Beav.  456 ;  27  L.  J.  Ch.  751 ;  Wanen- 
der  V.  Warrender  (1835),  2  CI.  &  Y. 
at  pp.  525, 561 ;  Yelverton  v.  Yelverton 
(1859),  1  S.  &  T.  at  p.  585  ;  Low  v.  Low 
(1891),  19  Sees.  Ca8.,4t}i  Ser.  115  (extra 
judicial  agreement)  ;  1892,  J.  736; 
Bedding  t*.  Hedding  (1888),  15  Sese. 
CaB.,  4th  Ser.  1102. 

(o)  Williams  v.  Dormer  (1852),  2 
Bob.  Ecc.  505,  judicial  separation  a 
meusa  et  toro :  Barber  v.  Barber  (1858), 
62  U.  S.  582  ;  judicial  separation:  In 
re  Cooke's  Trusts  (1887),  56  L.  J.  Ch. 
637  ;  56  L.  T.  737 ;  35  W.  B.  608  ;  Le 
Sueur  r.  Le  Sueur  (1876),  1  P.  D.  139, 
141  ;  Armytage  v,  Armytage  (1898), 
P.  178,  185;  1900,  J.  646;  Le 
Mesurier  v.  Le  Mesurier,  [1895]  A.  0- 
517 ;  Brennan  v,  Brennan  (1902),  18 
T.  L.  B.  467  ;  Briggs  v.  Briggs  (1880),  5 


P.  D.  163 ;  Firebrace  r.  Firebrnce  (1878), 
4  P.  D.  63 ;  47  L.  J.  P.  41  ;  Dicks  v. 
Dicks  (1899),  15  T.  L.  B.  482,  restitu- 
tion  of  conjugal  rights  oitiered  against 
respondent  actually  out  of  jurisdiction 
if  domiciled  in  it :  Philiimore,  vol.  iv., 
ss.  81  et  eeq;  Dicey,  pp.  127 — 129  ; 
Westlake,  s.  253. 

(;j)  ActX.  of  1865. 

(</)  Bator  V.  Bater,  [1906]  P.  209. 

(r)  Pitt  r.  Pitt  (1864),  2  Sess.  Cas. 
II.  L.,  3rd  Ser.  28;  4  Macq.  627 ;  Lo 
Mesmicr  v.  Le  Mesurier,  uhi  supra,  A 
greater  importance  is  given  to  it  by 
American  Courts :  Atherton  v,  Ather- 
ton  (1901),  181  U.  S.  155. 

(«)  1893,  J.  152;  1898,  J.  Ill  ; 
1897,  J.  533,  535. 

(0  1896,  J.  602  ;  1897,  J.  331. 

(t/)  1893,  J.  932;  see  1895,  J. 
187,  Monaco,  judicial  separation;  and 
1893,  J.  599,  Germany,  a  claim  for 
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position  as  a  widow  and  to  retain  the  domicil  which  she  had  before 
divorce  till  she  acquires  another  (x). 

United  States  Goarts  will  not  recognise  a  change  of  domicil 
where  the  separation  was  dae  to  the  fault  of  the  husband.  A  divorce 
under  such  circumstances  will  not  be  given  full  fact  and  credit  in 
another  State  unless  the  suit  was  commenced  b;  personal  service  (t/). 

Domicil  of  Person  not  "  Sni  Jaris.'* — The  presumption  (z)  in 
favour  of  the  domicil  of  origin  exists  only  when  it  is  doubtful 
whether  any  other  place  has  been  chosen  as  that  of  a  permanent 
or  principal  residence.  It  is  repelled  when  it  cleai*ly  appears 
that  all  connection  with  it  has  ceased^  and  the  person's  estab- 
lishment has  been  formed  in  some  other  place.  The  latter  is  the 
domicil  of  choice,  which  can  only  be  acquired  by  him  who  is  sni 
juris.  It  cannot,  therefore,  generally  be  acquired  by  a  lunatic  or 
minor  (a). 

Domicil  of  Lnnatic. — ^Lunatics  placed  in  asylums  retain  their 
original  domicil  (b).  The  domicil  of  a  pei'son  who  has  become  of 
misound  mind  during  minority  and  continues  so  after  attaining 


aliment ;  1892,  J.  432,  France,  ali- 
ment competent  to  foreigners  domi- 
ciled abroad,  but  not  divorce. 

{x)  Williams  v.  Dormer  (1852),  2 
Bob.  £cc.  505,  see  note  (o)  ante  ;  Scott 
r.  A.-G.  (1886),  11  P.  D.  128.  The 
effect  of  the  Codes  is  the  same. 

(^)  lladdock  v.  Haddock  (1906),  25 
Sup.  Ct,  525.  In  the  above  case  it 
was  held  (four  justices  out  of  nine 
dissenting)  that,  where  a  husband 
deserted  his  wife  in  New  Tork,  estab- 
lished a  domicil  in  Ck>nnecticut,  and 
secured  a  divorce  a  vinculo  on  notice 
of  publication  only,  the  wife  not 
appearing  in  the  suit,  this  deci'ee  was 
not  entitled  to  full  faith  and  credit  in 
a  suit  by  the  wife  in  New  York  for  a 
separation  and  alimony.  The  majority 
opinion,  while  not  denying  that  a  suit 
for  divorce  is  a  proceeding  in  rem,  yet 
refuse  to  support  the  logical  i-esult  of 
this  theory  on  the  ground  that  if  State 
A.  where  one  party  is  domiciled  has 
jurisdiction  to  grant  a  divorce  which 
will  necessarily  affect  the  status  of  the 


defendant  domiciled  in  State  B.,  the 
inherent  right  of  State  B.  to  detei-mine 
the  status  of  its  citizens  is  impaired. 
But  it  would  seem  that  as  great  an 
abridgment  of  the  rights  of  both  States 
occurs  when  neither  is  allowed  to 
determine  finally  the  status  of  a  party 
domiciled  within  it,  which  is  piacticallj 
the  result  of  the  case. 

The  Court  attempts  to  distinguish 
the  case  of  Atherton  v.  Atherton  ( 1 90 1 }, 
181  U.  S.  155,  on  the  ground  that  iu 
that  case  the  divorce  was  granted  in 
the  State  of  matrimonial  domicil. 

(2)  See  supra,  p.  49. 

(a)  Voet,  lib.  5,  tit.  1,  n.  100 ;  Perez 
Ad  Cod.  X.  39 ;  Pothier,  vol.  10,  Intix)d. 
aux  Coutumes,  3,  4,  5 ;  Jopp  v.  Wood 
(1865),  4  De  G.  J.  &  S.  616  ;  34  L.  J. 
Ch.  at  p.  213 ;  Somerville  r.  Somer- 
viUe  (1801),  5  Ves.  750;  Forbes  r. 
Forbes  (1854),  23  L.  J.  Ch.  724; 
Guier  v.  O'Daniel  (1806),  1  Binn. 
(Penn.)  349. 

{h)  Dicey,  p.  142;  Bar,  p.  116. 
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tnajority  follows  the  changes  of  bis  father's  domicil  (c).  A  person 
who  has  become  of  unsound  mind  since  majority  retains  the  same 
domicil  as  he  had  at  the  beginning  of  his  lunacy,  and  does  not 
change  it  by  change  of  domicil  of  the  person  who  has  the  legal 
custody  of  him  (rf)-  By  the  Indian  Succession  Act,  1865,  an  insane 
person  cannot  acquire  a  new  domicil  in  any  other  way  than  by  his 
domicil  following  that  of  another  person. 

By  the  Codes  generally  the  domicil  of  the  guardian  is  the  domicil 
of  the  lunatic  placed  in  his  charge  (e).  Some  American  decisions 
tend  in  the  same  direction  (J),  which  Sir  R.  Phillimore  approves, 
€tnd  thinks  that  a  similar  rule  holds  in  English  law  (g) ;  but 
I^rofessors  Dicey  and  Westlake  are  of  the  opinion  first  stated  (h). 
By  Swiss  law  the  domicil  of  a  person  under  guardianship 
IB  the  place  where  the  authority  exercising  control  over  the 
guardianship  is  situated  (0* 

In  South  Africa  the  domicil  of  lunatics  is  that  of  their  curators, 
and  if  tliese  change  their  domicil  the  domicil  of  their  ciirandua  is 
changed  also  (A). 

Domicil  of  Minor.— A  minor  can  acquire  a  domicil  by  the 
laws  of  France  and  Belgium  (Q,  Portugal  (m),  Holland  (?/), 
and  Scotland  (o).  In  France  a  minor  is  emancipated  by  marriage 
with  proper  consent,  and  can  choose  a  domicil  (p).  Sir  E, 
Phillimore    thinks     this    would    be     the    law    in     England  {<[) ; 


(r)  ShaiT>e  v,  Crispin  (1869),  L.  K.  1 
P.  &  D.  (511.  In  Genu  any  a  minor 
transfeu'ed  to  a  maison  de  saute  for 
epilepsy  and  staj'ing  there  after 
majority  has  been  held  to  acquire 
domicil  there:  1902,  J.  864. 

{(l)  Bempde  v.  Johnstone  (1796),  3 
Ves.  J.  198;  Hepburn  v,  Skirving 
(1861).  9  AV.  R.  764;  Ui-quhart  r. 
Buttei-field  (1887),  37  Ch.  D.  307. 

(f)  Code  Civil,  art.  108 ;  and  see  the 
Gennan  Code,  art.  8;  Portuguese, 
art.  48;  Italian,  art.  18;  Dutch, 
art.  78. 

(/)  Wliarton,  s.  52. 

(//)  Phillimore,  vol.  iv.  ss.  134—139. 

(/i)  Dicey,  pp.  142—3 ;  Westlake, 
88.  251,  252. 

(0  Federal  Law  of  1891,  s.  3 ;  Civil 


Code,  art.  25. 

(k)  IIenuing*8  Exor.  r.  The  Master 
(1885),  3  S.  C.  R.  235 ;  The  (pinions 
of  Grotius,  translated  by  D.  P.  de 
Bruyn,  p.  65. 

(/)  If  emancipated  (which  he  cannot 
be  until  the  age  of  fifteen).  Civil  Code, 
art.  108,  476 — 478,  and  see  Dicey,  rule 
10. 

(m)  Civil  Code,  art.  47. 

(w)  Civil  Code,  art.  78. 

{o)  Urquhart  v,  Butterfield  (1887), 
37  Ch.  D.  357. 

(;))  Pothier,  In  trod,  aux  Cout  p.  6; 
Merlin,  Domicile  Y.  tom.  8,  347  ;  and 
see  Spanish  Civil  Code,  art.  314  as  to 
emancipation;  1901,  J.  182. 

{q)  Vol.  iv.,  88.  120,  126. 
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Mr.  Foote  (/)  is  of  the  same  opinion  if,  in  fact,  the  minor  after 
marriage  leaves  the  parents'  residence.  Professor  Wesllake  («) 
makes  this  power  dependent  on  the  personal  law,  and  holds  that 
English  law  does  not  give  this  effect  to  marriage  (0,  and  Professor 
Dicey  is  of  the  same  opinion  (u).  By  the  Indian  Succession  Act,  1865, 
the  domicil  of  a  minor,  which  follows  the  domicil  of  the  parent 
from  whom  he  derives  his  domicil  of  origin,  does  not  change  with 
that  of  his  parent  if  the  minor  is  married  or  holds  any  office  or 
employment  in  the  service  of  the  Crown,  or  has  set  up  with  the 
consent  of  the  parent  in  any  distinct  business;  otherwise  a  minor 
cannot  acquire  a  new  domicil.  So  also  in  some  laws  a  minor  may 
acquire  a  separate  domicil  by  his  father's  consent  Ct).  A  minor 
on  attaining  majority  retains  the  domicil  he  had  previously  till  he 
changes  it(//)-  By  German  law  a  person  of  restricted  capacity 
cannot  set  up  or  change  a  domicil  without  the  consent  of  his  legal 
representative  (z). 

Power  to  Change  lOnor's  Domicil. — The  domicil  of  the  father,  or  of 
the  mother  being  a  widow,  is  that  of  the  child  (a),  and  a  change  by 
either  of  those  parents  of  their  former  domicil  necessarily  operates 
as  a  change  of  the  child's  domicil  (b).  It  is,  however,  only  during  the 
mother's  widowhood  that  she  can  change  the  domicil  of  her  infant. 
The  domicil  which  she  acquired  on  her  second  marriage  would  not 
become  that  of  the  infant,  but  his  domicil  would  continue  to  be 
that  which  the  mother  possessed  previously  to  her  second 
marriage  (r). 


(/•)  P.  5;j. 

(n)  S.  257. 

(t)  Citing  Forbes  r.  Forbes  (1854), 
Kay,  341,355. 

(/«)  P.  129. 

(V)  Bar,  p.  118. 

(v)  Dicey,  p.  130. 

(z)  Civil  Code,  art.  8. 

('*)  See  supra,  p.  48.  A  posthumous 
child,  if  it  lives  during  minority  with 
its  mother,  follows  her  domicil  unless 
she  changes  her  domicil  for  a  fraudu- 
lent purx)06e :  Jenks,  Digest  of  English 
Civil  Law,  bk.  1,  s.  8 ;  Dicey,  rule  9, 
pp.  119—127. 

(/>)  Sharpe  r.  Crispin  (1869),  L.  B.  1 


P.  &  D.  Cll;  Li  re  Macreij>ht 
(1885),  30  Ch.  D.  165  ;  D'Etchegoyen 
r.  D'Etchegoyen  (1888),  13  P.  D.  132 ; 
57  L.  J.  P.  104  ;  In  re  Duleep  Singh, 
Ex  jHtHe  Cross  (1890),  7  Moirell,  228. 
But  this  changed  domicil  is  not  the 
domicil  of  origin  of  the  children: 
Craignish  r.  Hewitt,  [1892]  3  Ch.  180. 
As  to  South  Africa,  see  **  The  0])inions 
of  Grotius,"  translated  by  De  Bruyn, 
p.  65. 

(r)  Voet,  ad  Pand.  lib.  5,  tit.  1,  De 
Jud.  n.  100  ;  Scrimshire  v.  Scrimshiro 
(1752),  2  Hagg.  Cons.  Rep.  at  p.  405 ; 
Byall  r.  Kennedy  (1876),  40  N.  Y.  S. 
C.  347,  360. 
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The  power  which  the  parent  thus  posseBses,  of  changing  the 
domicil  of  his  child,  is  assimilated  by  writers  to  that  which  the 
guardian  of  an  infant  possesses,  of  binding  him  by  contracts, 
entered  into  by  him  on  behalf  of  the  infant.  But  this  power,  it 
is  said,  must  be  exercised  by  the  parent  bond  fide.  If  he  changed 
the  domicil  of  the  child,  who  was  sick,  with  no  other  apparent  object 
than  that  of  removing  him  from  a  place  in  which,  according  to  the 
law  of  succession  there  prevailing,  the  parent  would  not  succeed 
to  the  child's  estate,  to  another  place,  which  admitted  the  parent 
to  such  succession,  the  removal  would  be  deemed  a  fraud  on  the 
rights  of  those  who  would  have  succeeded  if  no  such  removal  had 
taken  place,  and  would  not  be  allowed  to  prevail.  But  if  the  health 
of  the  child  was  such  as  to  afford  no  expectation  of  his  death,  or 
if  there  was  any  reasonable  motive  for  the  removal,  or,  indeed,  if 
the  child  had  attained  an  age  when,  by  the  law  of  the  place  of  his 
domicil,  he  had  the  power  of  making  a  testament,  in  which  latter 
case  there  could  be  no  ground  for  presuming  any  interested  motive 
on  the  part  of  the  parent  in  changing  his  domicil,  the  removal  could 
not  be  impeached  {d). 

Similarly,  if  the  mother  is  the  guardian  (e)  and  changes  her 
domicil  and  takes  her  children  of  the  first  marriage  with  her,  they 
will  follow  her  domicil  (/),  subject  to  the  requu'ement  of  bona  Jides 


('/)  Bodenburg,  De  Jur.  Stat.  Div. 
cap.  2  nil.  2  and  3,  c.  1,  n.  6  ;  Soineieii, 
De  Jure  Noverc.  c.  5,  p.  1,  n.  8  ; 
Voet,  see  previous  note  ;  Bjnkershoek, 
Queest.  Jur.  Priv.  lib.  1,  e.  16 ; 
Denisai-t,  tit.  Domicile,  ss.  9,  14,  37  ; 
Pothier,  Coutumes  d'Orleans,  vol.  10, 
Introd.  aux  Coutumes,  pp.  4—6, 
c.  1, 8.  1,  n.  16— 1>0  ;  Code  Civil,  liv.  1, 
tit.  3,  art.  108 ;  Potinger  r.  Wightman 
(1817),  3  Mer.  Eep.  67,  approved  in 
Johnstone  v.  Beattie  (1843),  10  CI.  &  F. 
66,  138;  Douglas  v.  Douglas  (1871), 
L.  R.  12  Eq.  617, 625  ;  In  re  Beaumont, 
[1893]  3  Ch.  490;  62  L.  J.  Ch.  923 ;  and 
iu  U.  S.,  Holyoke  v,  Iloskins  (1827),  5 
Pick.  20;  Ryallr.  Kennedy  (1876),  40 
N.  Y.  S.  C.  347,  360 ;  School  Directors 
r.  James  (1841).  2  Watts.  &  Serg. 
(Penn.)   567;  Wharton,    ss.    41,    42; 


Dicey,  pp.  121—3 ;  AVestlake,  s.  250. 

(f)  In  Great  Britain  on  the  death  of 
the  father  the  mother  has  the  right  to 
be  guardian  to  the  children  either 
solely  or  jointly  with  a  guardian 
appointed  by  the  father,  or  to  appoint 
a  guardian  for  them  with  all  the  rights 
of  a  statutory  guardian  under  the 
English  and  Irish  Acts  of  Charles  IL  (12 
Cai\  II.  c.  24,  and  14  &  15  Car.  II.  c.  19) 
or  otherwise  (1886, 49  &  50  Vict.  c.  27), 
subject  to  the  discretion  of  the  High 
Coui-ts  of  Justice  in  England  or  Ireland 
or  the  Court  of  Session  in  Scotland 
respectively  (see  infra,  Parental  Power) 
to  remove  guardians  and  order  special 
guardianship  in  cases  of  divorce  or 
judicial  separation. 

(/)  In  re  Beaumont,  [1893]  3  Ch. 
490  ;  62  L.  J.  Ch.  923. 
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on  her  part.  Otherwise  her  change  of  domieil  will  not  affect  them. 
Wharton  (g)  thinks  a  widow  can  change  her  children's  domicil  (even 
their  national  one)  if  acting  bond  fide,  but  she  must  obtain  leave 
of  the  proper  Court  if  she  remarries,  or  if  in  practice  such  a 
change  would  alter  the  succession  to  the  property  of  the  children. 

In  the  case  of  a  child  who  has  lost  both  parents  it  is  doubtful 
if  his  guardian  or  tutor  has  the  power  of  changing  his  domicil  from 
what  it  was  at  the  death  of  the  surviving  parent;  there  has 
been  no  decision  to  that  effect  in  Great  Britain,  while  there  are 
judicial  expressions  against  it;  and  on  the  Continent  the  general 
rule  is  that  the  domicil  of  the  child  is  fixed  by  his  father's  death, 
and  cannot  be  changed  by  mother  or  guardian  except  by  act  of  law. 
But  the  balance  of  opinion  in  the  United  Kingdom  and  the  United 
States  favours  the  guardian  having  such  power  for  bond  fide 
purposes  (A). 

In  France  and  Italy  the  domicil  of  an  unemancipated  minor  is 
that  of  his  father,  mother,  or  guardian  (i),  but  by  the  French  Code 
personal  law  is  not  modified  by  change  of  domicil.  By  German 
law  a  guardian  cannot  change  his  ward's  domicil  (A;). 

The  change  by  the  husband  of  his  domicil,  either  of  origin  or 
of  that  which  was  his  domicil  at  the  time  of  his  marriage,  will 
necessarily  operate  as  a  change  of  that  of  the  wife ;  and  indeed  it 
has  been  said  that  a  contract  by  the  husband  that  he  would  not 
change  his  domicil  without  the  consent  of  his  wife  was  void ;  but 
there  is  no  reason  why  it  may  not  be  made  the  subject  of  a  special 
contract,  that  the  wife  should  not  be  prejudiced  in  her  rights  by  a 
change  of  the  husband's  domicil  (/)• 

{*/)  S.  41,  n.  2  ;  and  see  Westlake,  of  the  American  authorities  in  cases 

8.  250 ;  Minor,  ss.  38, 39 ;  Dicey,  p.  126.  of  lunacy,  see  supra,  p.  56. 

(/«)  Phillimore,    iv.    ss.    89—132  ;  (/)  Code    Civil,    s.     108 ;     Italian, 

Dicey,  pp.  123—127  ;  Wharton,  s.  42.  art.  18. 

Against  it  are  Scrimshire  v.  Scrim-  {k)  1900,  J.  165. 

sliire  (1752),  2  Ilagg.  Const,  at  p.  405  ;  (/)  Gomez,   Vaiias.  Resol.   torn.    2, 

Wallace's  case  (1829),  Eobertsou's  Per-  c.  10,  n.  7  ;  Eodenb.  De  Jur.  Con  jug. 

sonal  Succession,  201, 275,  n. ;  Douglas  tract,  prel.  de  statut.  diversitate,  tit.  4, 

r.  Douglas  (1871),  L.  B.  12  Eq.  617,  c  1,  s.  1 ;  A.  A.  Wesel,  De  Connub. 

625;  Westlake,  s.  250  ;  and  see  Bar,  Bon.  80—108  ;  Van  der  Keessel,  Thes. 

p.  119.    For  it  are  Potinger  r.  Wight-  Sel.  Thes.  228 ;  Voet,  ad  Pand.  lib.  5, 

man  (1807),  3  Mer.  67  ;  In  re  Beau-  tit.  1,  De  Jud.  n.  101,  is  of  another 

mont,   [1893]  3  Ch.  490,  where  the  opinion.    But  the  law  of  the  matii- 

guaidian  was  mother;  and  the  analogy  monial  domicil  will  govern  the  rights 
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VI.  and  VII.  Domicil  of  Choice. — The  domicil  of  origin  may  be 
abandoned  and  another  domicil  acquired,  and  that  which  has  been 
acquired  may  again  be  changed  for  another  or  the  domicil  of  origin 
may  be  resumed  (;;i).  The  presumption  of  law  is  against  the  change 
of  domicil,  and  the  burthen  of  proving  the  change  rests  on  the  party 
who  alleges  it  («)• 

Domicil  of  Choice  Defined. — The  nature  of  the  circumstances  which 
afford  sufficient  proof  of  an  abandonment  of  a  former  and  of  the 
acquisition  of  another  domicil  may  be  collected  from  the  admitted 
definitions  of  domicil. 

It  is  defined  to  be  the  place  in  which  the  person  "  larem  rerumque 
ac  fortunarum  suarum  summam  constituit,  unde  rursus  non  sit 
discessurus,  si  nihil  avocet,  unde  cum  profectus  est,  peregrinari 
videtur,  quo  si  rediit,  peregrinari  jam  destitit  "  (o). 

''  Si  quis  negotia  sua  non  in  colonia,  sed  in  municipio  semper 
agit,  in  illo  vendit,  emit,  contrahit,  in  eo  foro,  balineo,  spectaculis 
utitur,  ibi  festos  dies  celebrat,  omnibus  denique  municipii  commodis, 
nullis  coloniarum  fruitur,  ibi  magis  habere  domicilium,  quam  ubi 
colendi  causa  deversatur  "  (2?). 

Again,  '^  Ubi  quisque  sedes  et  tabulas  haberet  suarumque  rerum 
constitutionem  fecisset "  (q).  J.  Voet  defines  it  as  follows  : "  Pioprie 
dictum  domicilium  est,  quod  quis  sibi  constituet  animo  inde  non 
discedendi,  si  non  aliud  avocet,  ....  ubi  quisque  sedes  et  tabulas 
habet,  suarumque  rerum  constitutionem  fecit "  (r). 

Van  Leeuwen  writes  :  "  Not  the  bare  residence  of  a  person  which 


of  the  parties  in  spite  of  any  subsequent  For  i-eversion  to  domicil  of  origin  the 

change  of  domicil :  De  Nicols  v.  Cur-  intention  of  abandoning  the  domicil  of 

lier,  [1900]  A.  C.  21 ;   [1900]   2  Ch.  choice  must  be  carried  out  in  fact  by 

410,  supra,  p.  33.  deporture  from  the  country :  In  the 

(m)  See  Indian  Succession  Act»  I860,  goods  of  Raffenel  (1863),  32  L.  J.  P. 

part  II. :    Lord    r.   Colvin   (1859),   4  &  M.  203  ;  A.-O.  v.  Winans  (1901),  83 

Drew.  366,  422.  L.  T.  634,  638.      As  to  South  Africa. 

(i/)  Mascard.  De  Prob.  Concl.  par.  2,  cf.    Nathan     i'.    Nathan    (1897),     16 

Conclus.     533,     n.     1 ;     OhristinsMus,  E.  D.  C.  44. 

torn.  5,  Comm.  Ad.  Mechl.  tit.  5,  n.  (o)  Cod.  lib.  10,  tit.  39, 1.  7 ;  Perez, 

p.  144  (325),  Decis.  21,  n.  12  ;  Voet,  ad  ad  Cod.  x.  39,  2. 

Pand.    lib.  5,  tit.  1,  De  Jud.  n.  99;  (/;)  Dig.  lib.  50,  tit.  1, 1.  27,8.  1. 

Struv.  ad  Pand.  lib.  5,  tit.  1,  Exerc.  9,  (7)  Dig.  lib.  50,  tit.  16,  f.  203.  Zang. 

n.    19,  Tol.   i.   541 ;    Pothier,  Tntrod.  de  Except.,  par.  2,  c.  1,  n.  15. 

aux  Coutumes,  vol.  10,  0.  1,  s.  2,  n.  20.  (r)  J.  Voet,  ad  Pand.  v.  1,  94,  jo.  92. 
See  sujira,  p.  49;    Westlake,  s.   262. 
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often  lasts  for  a  time,  as  where  anyone  on  account  of  serious  illness 
removes  out  of  town,  but  the  fixed  resolve  to  be  and.  continue  in  a 
place,  without  intention  of  returning,  constitutes  his  domicil "  (s). 

Grotius :  "  Ibi  domicilium  quis  habere  statuitur,  ubi  larem  fovet, 
ubi  majorem  bonorum  partem  possidet  et  assidue  versatur  "  (t). 

According  to  Pothier,  ''  C'est  le  lieu  ou  une  personne  a  etabli  le 
siege  principal  de  sa  demeure  et  de  ses  affaires  "  (u).  The  definition 
of  the  Code  Civil  is,  "  Est  au  lieu  ou  il  a  son  principal  ^tablisse- 
ment "  (r). 

"  En  effet,  quoique  Fhomme  soit  n^  pour  se  mouvoir  et  parcourir 
cette  terre  que  Dieu  lui  a  donn^e,  il  n'est  pas  fait  pour  demeurer 
dans  tons  les  lieux  que  la  necessite  I'oblige  de  parcourir ;  il  faut 
necessairement  qu'il  y  ait  un  lieu  de  repos,  un  lieu  de  choix  et  de 
predilection,  un  lieu  de  societe,  un  lieu  ou  il  puisse  jouir  avec  sa 
famille  des  avantages  de  ses  travaux  et  de  ses  peines :  ce  lieu  est 
celui  que  nous  appellons  domicile,  et  ou  I'homme  adhere  par  une 
sorte  de  fiction ;  n'est-ce  pas  en  effet  adherer  en  quelque  mani^re 
dans  un  lieu,  que  d'y  etre  dans  un  esprit  de  permanence  et  d^habita- 
tion  ordinaire"  (j). 

The  following  modern  definitions  of  domicil  may  be  added  : — 

That  place  is  properly  the  domicil  of  a  person  in  which  his 
habitation  is  fixed  without  any  present  intention  of  removing 
therefrom  iy). 

That  place  is  to  be  regarded  as  a  man's  domicil  which  he  has 
freely  chosen  for  his  permanent  abode  and  thus  for  the  centre  at 
once  of  his  legal  relations  and  his  business  {z). 

Sir  B.  Phillimore  (a)  takes  the  following  definition  from  the  judg- 
ments of  the  American  Courts  (6) :  A  residence  at  a  particular  place 
accompanied  with  positive  or  presumptive  proof  of  an  intention  to 
remain  there  for  an  unlimited  time. 

The  relation  of  an  individual  to  a  particular  State  which  arises 

(«)  Van  Leeuwen  B.H.B.,  transla-  {y)  Story,  8«  43. 

lions  by  Kotz^  III.,  12,  10,  p.  129.  (z)  Savigny,  a.  353,  approved  by  Bar, 

(Q  Holl.  Cons.  vol.   ill.,  2nd  part,  p.  113. 

Cons.  196,  n.  4.  (a)  Vol.  iv.,  s.  49. 

(fi)  Pothier,    vol.   10,    Introd.   aux  (6)  Guier  r.  O'Daniel(1806),  1  Binu. 

Coutumes,  Ch.  1,  ss.  2,  9,  p.  2.  351,  per  Bash,  C.J.  of  Supreme  Court 

{v)  Art.  102.  of  Pennsylvania,  see  per  Lord  West- 

(x)  Boullenois,  Traite  des  Loix,  Obs.  bury  in  Udny  r.  Udny,  L.  B.  1  II.  lu 

32,  vol.  ii.  p.  40.  Sc.  at  p.  458. 
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from  his  residence  within  its  limits  as  a  member  of  its 
community  (c). 

The  domicil  of  any  person  is  in  general  the  place  or  country 
which  is  in  fact  his  permanent  home  (d),  but  in  some  cases  the 
place  or  country  which,  whether  it  be  in  fact  his  home  or  not,  is 
determined  to  be  his  home  by  a  rule  of  law  (e). 

The  foreign  Codes  generally  define  it  as  the  place  of  the  person's 
principal  residence  or  establishment  or  permanent  residence  or 
habitual  residence  (/). 

For  a  change  of  domicil  the  intention  which  is  in  general 
necessary  is  that  of  establishing  in  the  new  country  a  residence 
with  a  sufl&cient  character  of  permanence  (g).  The  intention  need 
not  contemplate  any  change  of  allegiance  or  nationality,  which  is 
independent  of  domicil  in  a  change  of  civil  status  (/*).  The 
fact  of  a  person  wishing  to  retain  domicil  in  one  country  will 
not  enable  him  to  do  so  if  he  resides  in  another  with  animxis 
manendi  (i).  The  intention  must  be  of  permanent  or  indefinite 
residence,  but  if  residence  originally  intended  to  be  temporary 
becomes  permanent  in  intention  the  fact  of  domicil  is  established  (k). 
By  German  law  the  intention  to  remain  indefinitely  so  long  as  no 
external  inducement  befalls  is  sufficient  (i).  Some  of  the  Codes 
prescribe  a  particular  method  of  proving  the  intention,  e.gr.,  by 
formal  declaration  {m).    English  law,  on  the  other  hand,  does  not 


(c)  Foote,  p.  68. 

(d)  Per  Lox-d  Ilalsbury,  Winans  v, 
A.-G.,  [1904]  A.  C.  287. 

(f)  Dicey,  p.  79. 

(/)  Dutch,  art.  74 ;  French,  art. 
102 ;  German,  art.  7 ;  Italian,  art.  16  ; 
Japanese,  art.  21;  Spanish,  art.  40; 
Portuguese,  art.  41  ;  Swiss  Federal 
Law  of  1891,  8.  3,  and  Civil  Code, 
art;.  23.  In  the  Japanese  Code,  if 
the  person's  domicil  is  not  known, 
the  place  of  his  actual  residence  is 
deemed  to  be  his  domicil  except  where 
the  law  otherwise  determines  his 
domicil  (art.  23). 

{jg)  WesUake,  &s.  266,  258. 

(A)  Moorhouse  v.  Lord  (1863),  10 
H.  L.  C.  272 ;  Whicker  r.  Hume  (1858), 
7  H.  L.   C.    124 ;    In  re  Capdeviclle 


(1864),  33  L.  J.  Ex.  306 ;  Udny  r.  Udny 
(1869),  L.  B.  1  So.  441 ;  In  re  Grove 
(1888),  40  Ch.  D.  216;  Dicey,  p. 
110. 

(0  In  re  Steer  (1858),  3  H.  &  N. 
594;  28  L.  J.  Ex.  22;  Dicey,  pp. 
107—11. 

{k)  Udny  v.  Udny,  L.  R.  1  H.  L. 
Sc.  at  p.  458,  per  Lord  Westbury. 
See  Stevenson  i\  Masson  C1873),  L.  R. 
17  Eq.  78;  A.-G.  r.  Winans  (1901), 
83L.  T.  634;  85L.  T.  508;  18  T.  L. 
R.  81 ;  and  [1904]  A.  C.  287. 

(/)  Bar,  p.  114. 

(m)  French  Code  Civil,  arts.  103— 
105;  Italian,  art.  17;  Portuguese, 
arts.  43 — 5  ;  Russian,  arts.  1279,  1288 ; 
Lehr,  ss.  521,  525. 
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allow  express  declaration  of  intention  to  prevail  against  actual 
residence  (n). 

Domicil  is  not  dependent  on  length  of  time  (o),  though  com- 
mercial domicil  may  be  during  war  {p);  but  time  is  an  element  to 
be  considered  (q),  e.g.,  seven  years  has  been  said  to  be  too  short  a 
period  in  itself  to  constitute  a  change  of  domicil  (r).  The  civilians 
considered  ten  years  as  the  time  for  constituting  a  legal  presumption 
of  change  {s).  By  several  legislatures  the  time  is  more  specifically 
fixed  (t) ;  and  authorisation  is  required  for  establishing  a  legal 
domicil  which  may  be  a  necessary  preliminary  to  naturalization, 
e.g.,  in  the  Code  Civil  (u). 

Elemeats  of  Domicil. — The  domicil  of  choice  is  acquired  "  par  le 
concours  de  la  volonte  et  du  fait"  (x);  animo  et facto,  that  is,  by 
actual  residence  in  the  place,  with  the  intention  that  the  place  thus 
chosen  should  be  his  principal  and  permanent  residence,  the  seat  of 
his  fortune,  his  family,  and  his  pursuits  in  life  (y).  A  new  domicil 
cannot  be  acquired  by  intention  alone :  "  Domicilium  re  et  facto 
transfertur,  non  nuda  contestatione  "  (z) ;  but  having  been  once 
acquired,  it  may  be  retained  by  intention,  without  actual  residence. 
Neither  can  it  be  acquired  by  residence  alone,  however  long,  without 
that  intention  (a).  But,  on  the  other  hand,  a  domicil  may  be  acquired 


(«)  In  re  Steer  (1858),  3  H.  &  N. 
594. 

(o)  Wharton,  8.  66. 

(p)  "The  Harmony"  (1800),  2  C. 
Bob.  322,  325. 

(q)  Jopp  t;.  Wood  (1865).  34  L.  J. 
Ch.  212.  For  purposes  of  divorce, 
Belgian  CourtB  will  not,  as  a  rule, 
admit  that  a  foreigner  has  acquired 
a  domicil  in  Belgium  unless  he  has 
resided  there  more  than  a  year. 

(r)  Hodgson  v,  De  Beauchesne  ( 1 858), 
12  Moo.  P.  C.  285,  329,  330;  PhiUi- 
more,  iv.,  ss.  299  et  nq, 

{$)  Fhillimore,  iv.,  s.  301. 

(0  Monaco,  1895,  J.  190. 

(a)  Code  Civil,  art  8  and  law  of 
1893;  1893,  J.  1002.  As  to  the  differ- 
ence between  residence  and  domicil, 
see  Walcot  v.  Botfield  (1854),  Kaj, 
534 ;  1896,  J.  899,  Brazil. 


(x)  Pothier,  vol.  10,  Introd.  aux 
Coutumes,  s.  15,  p.  5;  D'Argentre, 
Cout  art.  449 ;  Toullier,  liv.  1,  tit  3, 
n.  372.  See  French  C.  C,  art.  103 ; 
Oerman,  art.  7 ;  Italian,  art.  17 ; 
Dutch,  art.  75. 

(y)  Lauderdale  Peerage  case  (1885), 
10  A.  C.  692,  739;  De  Bonneval  v.  De 
Bonneval  (1838),  1  Curt  at  p.  864; 
Haldane  t;.  Eckford  (1869),  L.  E.  8 
Eq.  631 ;  Munro  v.  Munro  ( 1 840),  7  CI. 
&  F.  at  p.  877  ;  Lyall  v,  Paton  (1856), 
25  L.  J.  Ch.  746;  A.-G.  v.  Winans 
(1901).  85  L.  T.  508. 

(z)  Dig.  lib.  50,  tit  1,  c.  20;  Bell  v. 
Kennedy  (1868),  1  Sc.  App.  307,  319. 

(a)  In  re  Patience  (1885),  29  Ch.  D. 
976;  Bradford  v.  Young  (1885),  ibid. 
617 ;  In  re  Smith  (1896),  12  T.  L.  R. 
223. 
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by  residence  for  a  single  day,  if  that  intention  be  clearly 
established.  '*  Uno  solo  die  constituitur  domicilium,  si  de 
voluntate  appareat"  (6).  But  the  removal,  if  it  be  only  for  some 
particular  purpose,  which  is  expected  to  be  only  of  a  temporary 
nature,  or  in  the  exercise  of  some  particular  profession,  oflSce,  or 
calling,  which  does  not  contemplate  an  absence  from  the  former 
domicil  for  an  indefinite  and  uncertain  period,  is  not  a  change  of 
the  former  domicil  (c). 

Domicil  "de  jure"  and  "  de  fwto."  —  Where  the  method  of 
acquiring  domicil  in  a  State  is  specified  by  its  legislation,  it 
has  been  disputed  whether  a  subject  of  another  State  who  by  its 
law  acquires  a  domicil  in  the  former  State,  though  he  does  not 
comply  with  the  necessary  statutory  formalities  of  the  foreign 
law,  is  to  be  regarded  as  domiciled  there.  English  law  allows 
the  acquisition  of  domicil  abroad  de  facto  though  it  is  not  de  jure 
on  the  ground  that  a  municipal  statute  should  not  be  allowed 
to  interfere  with  a  principle  of  international  law  {d) ;  but  the  legal 
effect  of  such  a  de  facto  domicil  is  determined  by  the  law  of  the 
country  where  the  person  is  domiciled  on  the  ground  that  no  one 
can  acquire  a  personal  law  in  the  teeth  of  that  law  itself  (c). 

The  French  Courts  recognise  this  rule  (/),  and  in  Belgium 
foreigners  can,  without  official  authorisation,  acquke  a  real  domicil, 
eg,,  for  the  purposes  of  jurisdiction  (gf). 

Correspondingly,  if  a  subject  of  a  foreign  country  acquires  a 
domicil  in  England  according  to  English  law,  English  courts  will 
give  effect  to  it  although  the  foreign  country  may  still  claim  to 

{h)  Denisart,  Domicile,  s.  1,  dd.  18,  (e)  Bremer  r.  Freeman  (1857),   10 

19;     D*Argeiitr6,   Comm.    ai-t.    449;  Moo.  P.  C.  306;  Ilamiltoii  v.  Dallas 

Pothier,  toI.    10,   Introd.    aux   Coii-  (1875),  1  Ch.  D.  257.     In  the  case  of 

tumes,  p.  4.    See  "TLeVenus'*  (1814),  wills    of     movable    property,     Lord 

8  Cranch,  at  p.  279.  KiDgsdown's    Act    (24    &    25    Vict. 

(f)  Someren,    De    Reprsesentatione,  c,  114)  obviates  future  difficulties  for 

c.  3,  n.   13 ;  J.  Yoet,  ad  Paud.,  v.  i.  British  subjects  abroad  by  allowing 

98 ;  Holl.  Cons.  III.  6,  Cons.  138  n. ;  them  to  adopt  either  the  forms  of  the 

24,  et  $eq,,  and    V.   Cons.  85.      See  lex  loci  or  that  of  the  actual  domicil  or 

Winans  v.  A.-O.,  [19041  A.  C.  287.  that  of  the  domicil  of  origin  if  in  the 

(d)  Foote,  p.   66 ;    Phillimore,  iv.  British    dominions :    PhiUimore,    iv. 

ss.  341 — 351,  and  notes  citing  French  s.  864;  In  re  Johnson,  [1903]  1  Ch. 

decisions  upon  art.   13  of  the  Code  82  !• 

Civil;    Wharton,   s.    77;    Collier   t\  (/)  1902,  J.  8o8  ;  1903,  J.  875. 

Bivaz  (1841),  2  Curt.  855.  (g)  1893,  J.  443. 
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determine  his  personal  law  according  to  the  law  of  his  continuing 
political  nationality  (A).  Power  has  also  been  given  to  the  British 
Government  to  make  treaties  with  other  nations  prescribing  the 
conditions  on  which  domicil  may  be  held  to  be  acquired  for  purposes 
of  succession  (i). 

Residence  and  domicil  are  perfectly  distinct  things,  and  though 
residence  may  be  some  small  primd  facie  proof  of  domicil,  it  is  by 
no  means  to  be  inferred  from  the  fact  of  residence  that  domicil 
results,  even  though  no  other  residence  was  in  existence  or  in 
contemplation  (/:);  and  the  Continental  codes  similarly  distinguish 
the  two  (Z). 

The  establishment  of  a  new  domicil,  whether  by  the  abandonment  of 
that  of  origin  or  by  changing  that  which  had  been  subsequently 
acquired,  depends  on  the  animvs,  or  intention  of  the  party,  ubi 
domicilhun  habeat,  existimatione  animi  esse  accipiendum. 

Evidence  of  Domicil.  (a)  Intentioii. — ^Various  circumstances  occur 
in  writers,  as  affording  evidence  from  which  that  intention  may  be 
inferred,  and  their  number  and  variety  must  necessarily  be  increased 
by  the  varying  usages  and  habits  of  different  ages  and  countries. 
If  the  party  has  sold  the  capital  he  possessed  in  the  place  of  his 
former  domicil,  and  has  removed  himself  and  his  family  from  thence 
to  another  place,  and  has  there  invested  it,  and  there  sits  himself 
down  to  improve  or  enjoy  it,  with  the  intention  of  fixing  his 
residence  permanently  there,  no  difficulty  would  arise  in  concluding 
that  he  had  abandoned  the  domicil  of  his  origin,  and  established  it 
in  the  place  to  which  he  had  thus  removed.  It  is  not,  however,  by 
purchasing  and  occupying  a  house,  or  furnishing  it,  or  investing  a 
part  of  his  capital  there,  nor  by  residence  alone,  but  it  must  be 
residence  with  the  intention  that  it  should  be  permanent  (m). 

Retaining  property  in  the  domicil  of  origin  is  evidence  of  intention 
to  retain  that  domicil  (ti). 

(A)  Westlake,  8.  255,  citing  Brunei  Germany,  Civ.  Proc.  Ord.,  s.  16. 

V.  Brunei  (1871),  L.  R.  12  Eq.  298.  {m)  Voet,  ad  Pand.  lib.  5,  tit.  1,  De 

(0  24   &  25  Vict,   c   21   (not    yet  Jud.  s.  98 ;  Zanger.  de  Except,  par.  2, 

utilised).  c.  1,  n.  12  et  9eq. ;  Menoch.  de  Arbit. 

{k)  Per    Lord   Westbury,    Bell    v.  Jud.  lib.  2,  Cent.  1,  Cas.  86,  n.  5  et 

Kennedy  (1868),  L.  R.  1  H.L.  Sc.  307,  «eg. ;   HoU.  Cons.  III.  b..   Cons.   217, 

320,  321 ;  Lord  Macnaghteu,  Winans  n.  6. 

V.  A.-G.,  [1904]  A.  0.  287,  290.  (n)  Lord  r.  Colvin  (1859),  28  L.  J. 

(0  See  e.g,y  Italian  C.  C,  art.  16;  Ch.  361 ;  Maxwell  v.  McClure  (1860),  3 

B.C.L. — VOL.  II.  5 
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66  DOMICIL. 

The  possession  of  landed  estate  has  never  alone  been  held 
sufficient  to  constitute  domicil,  or  fix  the  national  character  of  the 
possessor  (o). 

The  degree  of  weight  which  belongs  to  these,  and  other  circum- 
stances, which  may  be  adduced  as  affording  a  presumption  that  a 
new  domicile  has  been  acquired,  must  also  greatly  depend  on 
the  quality  and  station  of  the  person.  Their  weight  consists  in 
the  proof  they  afford  of  preponderating  intention  to  acquire 
domicil  {p). 

If  the  country  in  which  he  resides  be  that  of  a  foreign  State, 
there  is  the  less  reason  for  presuming  that  he  intends  his  residence 
to  be  permanent,  and  thus  to  detach  himself  from  the  country  of 
which  he  is  a  subject.  Lord  Stowell,  to  whose  deep  and  extensive 
knowledge  of  jurisprudence,  and  to  whose  extraordinary  powers  of 
judicial  discrimination,  every  jurist  in  Europe  willingly  renders 
the  most  profound  homage,  has  observed  that,  "  It  is  always  to  be 
remembered  that  the  native  character  easily  reverts,  and  that  it 
requires  fewer  circumstances  to  constitute  domicil  in  the  case  of  a 
native  subject,  than  to  impress  the  national  character  on  one  who  is 
originally  of  another  country."  (q). 

It  has  been  said  that  there  is  no  act,  nor  circumstance  in  a  man's 
life,  however  trivial  it  may  be  in  itself,  which  ought  to  be  left  out  of 
consideration  in  trying  the  question  whether  there  was  an  intention 
to  change  the  domicil.  A  trivial  act  might  possibly  be  of  more 
weight  with  regard  to  determining  this  question  than  an  act  which 
was  of  more  importance  to  a  man  in  his  lifetime.  The  following 
circumstances  may  be  specified  as  indicia  of  domicil :  presence  in  a 
country  at  the  time  of  birth  or  death  is  prima  facie  evidence,  though 

Macq.  852 ;  Aikman  v.  Aikman  (1861),  {p)  Oarpz.  Besp.  Juris.  Elect,  lib.  2, 

3Macq.  854;   Goods  of  West  (1860),  tit.  2,  Resp.  23,  nn.  1—11,  p.   237; 

6  Jur.  N.  S.  831.  Menoch.  de  Arbit.  Judic.  Quest,  lib.  2, 

(o)  The  Dree  Gebroeders  (1802),  4  Cent.  1,   Gas.  86,   n.   28—9  ;   Carpz. 

Bob.  Adm.  Bep.  at  p.  235 ;  Warrender  Bespon.  Juris.   Elect,  lib.    2,   tit.   2, 

V,  Warrender,  2  CI.  &  F.  488  ;  Cochin.  Besp.  22,  p.  235  ;  Hamilton  v.  Dallas 

(Euvres,  Marqtds  de  Hautfort's  case,  (1875),  1  Oh.  D.  257  ;  Hodgson  v.  De 

iii.  328 ;  Phillimore,  iv.,  ss.  296—298 ;  Beauchesne  (1858),  12  Moo.  P.  C.  288. 

Savigny,  s.  353,  Guthrie,  99  ;   Dicey,  (j)  **  La  Virginie  "  (1804),  5  Bob. 

p.  138;  /nr€Capdevielle(1869),21L.T.  Adm.  Bep.  at  p.  99;  "The  Harmony" 

660  (buying  house  and  vault),  but  it  (1800),  2  Bob.  Adm.  Bep.  322  ;  **The 

may  be  indication  of  intention  :  Brunei  Indian  Chief"  (1801),   3  Bob.  Adm. 

V.  Brunei  (1871),  L.  B.  12  Eq.  298.  Bep.  12;  see  pp.  51,  63. 
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it  may  be  rebutted  by  other  circamstances  (r).  This  is  subject  to 
the  presumption  in  favour  of  the  original  domicil  being  retained 
tiU  it  is  shown  to  have  been  changed  for  a  new  one(8). 

If  purpose  of  residence  is  proved,  intention  to  adopt  a  particular 
home  is  not  necessary,  though  having  no  such  particular  home  is 
evidence  of  non-intention  to  make  a  permanent  home  there  (t). 

Expressions  of  intention,  though  evidence  of  intention,  will  not 
prevail  against  the  actual  conduct  of  the  person  in  question  (u).  The 
possession  and  exercise  of  political  or  municipal  rights  (a:),  the 
residence  of  a  man's  wife  and  family,  or  the  place  where  his  children 
are  educated  or  married,  or  started  in  business,  and  his  family 
burial  place  (^),  or  the  joining  of  the  King's  enemies  (z)  have  all 
been  treated  as  possible  elements  of  domicil. 

(b)  Besidence. — BuBiness  Eesidence  in  Foreign  Country. — It  is  difficult 
to  lay  down  any  rule  which  does  not  admit  of  some  qualification.  A 
resort  to,  and  residence  in,  a  foreign  country,  for  the  purpose  of 
carrying  on  trade  there,  may,  from  the  frequency  with  which  the 
person  visits  and  returns  from  thence,  exclude  the  presumption  of 
an  intention  to  establish  a  permanent  residence  there.     He  may 


(r)  Bruce  v.  Bruce  (1790),  2  B.  &  P. 
229 ;  Bempde  v.  JohnBtone  (1796),  3 
Ves.  198,  201;  Guier  v.  0*Daniel 
(1806),  1  Binn.  (Penn.)  349. 

{$)  Winans  v.  A.-G.,  [1904]  A.  C. 
287. 

(()  Arnott  V.  Qroom  (1846),  9  Seas. 
Caa.  2nd  Ser.  142—150 ;  Piatt  v.  A.-G. 
for  N.  S.  Wales  (1878),  3  App.  Cas.  336 ; 
In  re  Bullen  Smith  (1888),  58  L.  T. 
578  ;  In  re  Craigmah,  [1892]  3  Ch. 
180  ;  In  re  Patience  (1885),  29  Oh.  D. 
976,  981. 

(u)  CJockrell  v.  Cockrell  (1856),  25 
L.  J.  Ch.  730 ;  Wilson  v.  Wilson  (1872), 
L.  E.  2  P.  &  M.  436 ;  In  re  Groye 
(1888),  40  Ch.  D.  216 ;  In  re  Steer 
(1858),  3  H.  &  N.  694  ;  28  L.  J.  Ex. 
22  ;  Douoet  v,  Geoghegan,  i7i/ra, 
n.  (y)  ;  Anderson  v,  Laneuyille, 
infra,  n.  (y);  Drevon  v.  Drevon 
(1864),  34  L.  J.  Ch.  129;  Manning  v. 
Manning  (1871),  L.  E.  2  P.  &  M.  at 
p.   225;    Stanley   v.    Bemes  (1830), 


3  Hagg.  373,  fifty  years'  residence. 

(x)  Brunei  v.  Brunei,  supra,  p.  66 ; 
Drevon  v.  Drevon,  supra,  n.  (w); 
Maxwell  v.  McClure,  supra,  p.  65. 

(y)  Haldane  u,  Eokford  (1869),  L.  B. 
8  Eq.  631  ;  A.-G.  v,  Wahlstatt  (1864), 
3  H.  &  C.  at  p.  387 ;  Stevenson  v. 
Masson  (1873),  L.  E.  17  Eq.  78,  cf. 
(Jesling  V.  Viditz,  Trib.  Civ.  Seine,  21 
Dea,  1894;  Doucet  v.  Ghoghegan 
(1878),  9  Ch.  D.  441,  457;  In  re 
Bullen  Smith  (1888),  58  L.  T.  578 ; 
A.-G.  V.  Pottinger  (1861),  6  H.  & 
N.  733;  30  L.  J.  Ex.  284,  290; 
Anderson  v,  Laneuville  (1854),  9  Moo. 
P.  C.  326 ;  Bradford  v.  Young  (1886), 
29  Ch.  D.  617 ;  In  the  Goods  of  Eeid 
(1866),  L.  E.  1  P.  74 ;  Jopp  v.  Wood. 
supra,  p.  63;  A.-G.  v.  Kent,  infra, 
p.  69;  In  the  Goods  of  Eaffenel  (1863), 
3  S.  &  T.  49. 

(z)  Cape  Colony :  Steenkamp  v. 
Steenkamp  (1900),  17  S.  C.  Eep.  383. 

6—2 
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have  left  his  wife  and  children  in  the  place  of  his  former  domicile  or 
all  his  arrangements  regarding  his  residence  may  be  made  exclu- 
sively with  reference  to,  and  as  connected  with,  the  prosecution  of 
his  commercial  pursuit ;  he  may  have  remitted  all  his  money  to  the 
place  of  his  former  domicil.  These,  or  any  other  circumstances, 
from  which  it  might  be  inferred  that  his  residence  was  only  tem- 
porary, and  that  he  contemplated  a  return  to  his  former  domicil, 
exclude  the  inference  that  he  had  taken  up  a  new,  and  abandoned 
his  former,  domicil  (a). 

In  the  case  of  Europeans  residing  in  the  exterritorial  settlements 
in  the  East,  the  presumption  is  that  they  keep  their  domicil  of 
origin  or  domicil  previously  existing  as  they  cannot,  it  seems, 
acquire  an  exterritorial  domicil  and  they  are  presumed  not  to  wish 
to  obtain  the  domicil  of  the  country  (b).  But  a  vague  expression 
of  intention  to  settle  abroad  *'  till  one's  fortune  is  made "  will  not 
keep  alive  the  original  domicil  (c). 

Cornelius  Van  Leeuwen,  born  a  citizen  of  Utrecht,  of  which  place 
bis  father  and  mother  were  also  citizens,  was,  at  the  age  of  fourteen, 
sent  to  Spain,  to  be  instructed  in  commerce,  and  the  office  of  a 
factor,  where  he  remained  ten  years,  without,  however,  taking  a 
house,  or  forming  any  domestic  establishment,  but  merely  boarding 
and  lodging.  On  his  return  from  Spain,  he  had,  in  order  to 
preserve  his  right  of  citizenship  at  Utrecht,  taken  a  room  there,  and 
kept  up  fire  and  light,  as  required  by  the  custom.  He  afterwards 
died  intestate  at  Amsterdam,  but  his  body  was  removed  to  Utrecht, 
and  interred  there. 

De  Witt  was  of  opinion,  in  which  four  other  advocates  concurred, 
that  Van  Leeuwen  must  be  considered  to  have  had  his  domicil  at 
Utrecht,  and  to  have  only  peregrinated  to  Amsterdam  for  the  sake 
of  trade  {d), 

(o)  Foote,  p.  63 ;  Hurley  v.  Hurley  tien,  voL  ii.  (Dons.  42  ;   thirty  years' 

(1892),  67  L.  T.  384.  absence    on     business    abroad    held 

(h)  Doris  amare    suam   non  inter-  to   constitute  a  change    of   domicil : 

miscuit    undam,  per    Lord    Stowell:  Phi  Hi  more,  iv.  s.  302. 
"The  Indian  Chief  "  (1800),  3  0.  Bob.  (d)  HoU.  Oons,  V.  Cons.  86,  III.  b., 

at  pp.  28,  29  ;  Dr.  Lushington,  Maltass  Cons.  138,  n.  24,  etseq, ;  Carpz.  Besp. 

V.  Maltass  (1844),  1  Roberts.  81,  and  Jur.  Elect,  lib.  6,   tit.  4 ;   Eesp.   38, 

cases  i»/ra,  p.  71.  n.  14,  p.  92;    Caipz.  Jurisp.  Forens. 

(c)  Douoet  V.  G^ghegan,  supra,  p.  Ded.  Def.  13,  n.  4,  p.  IIL  Const.  12, 

67.    See  case,  Hollandsche  Consulta-  def.  18 ;    Yoet,  lib.  5,  tit.  1,  s.  98 ; 
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Family  Beeidence. — The  place  of  residence  is,  prima  facie,  the 
domicil,  unless  there  be  some  motive  for  that  residence,  not  incon- 
sistent with  a  clearly  established  intention  to  retain  a  permanent 
residence  in  another  place  (e).  Residence  abroad  for  an  indefinite 
time  will  constitute  a  change  of  domicil  although  the  person  declares 
that  "  he  intends  to  return  when  he  had  made  money  enough  "  (/), 
and  so  will  residence  for  a  permanent  pursuit  (g),  though  such 
person  afterwards  becomes  an  Ambassador  there  (/t).  The  per- 
manent residence  of  a  man's  wife  and  family  is  a  material  although 
not  conclusive  element  to  consider  in  determining  his  domicil,  and 
in  the  absence  of  evidence  to  the  contrary  may  be  regarded  as  his 
residence,  and  it  is  immaterial  that  the  houde  was  chosen  by  the 
wife  and  taken  and  furnished  at  her  expense  (i).  The  maxim  '*  ubi 
uxor  ibi  domus  "  has  been  followed  in  South  Africa  in  a  number  of 
eases  (k). 

Anglo-Indiaii  DomiclL — ^When  the  residence  in  the  East  or  West 
Indies,  or  in  any  other  place,  is  attended  with  any  of  the  circum- 
stances which  indicate  an  intention  to  settle  there ;  or  if  there  is  an 
absence  of  those  which  indicate  soi  intention  to  retain  the  former 
domicil,  there  can  be  no  reason  for  allowing  the  object  of  the 
residence  to  induce  a  different  conclusion  than  that  which  would 
result  from  them  if  no  such  object  had  existed  (Z). 


Voet,  ad  Pand.  lib.  38,  tit.  17,  n.  34 ; 
Appendix  to  the  Beport  of  Od^in  v. 
Forbes  (1817),  by  Henry,  pp.  201— 
203. 

(<r)  Dicey,pp.  136— 140;  PhiUimore, 
vol.  iv.  88.  320 — 340 ;  see  Bempde  v. 
Johnstone  (1796),  3  Yes.  J.  198; 
Hodgson  V,  Do  Beauchesne  (1858),  12 
Moo.  P.  C.  285,  329,  330;  Jopp  v. 
Wood  (1865),  4  De  G.  J.  &  S.  616. 

(/)  Douoet  V.  Geoghegan  (1878),  9 
Ch.  D.  441 ;  AUardice  v.  Onslow  (1864), 
10  Jur.  N.  S.  352 ;  Foote,  p.  58. 

(g)  Aikman  t\  Aikman  (1861),  3 
Macq.  H.  L.  854  ;  4  L.  T.  374 ;  Anglo- 
Indian  business  domicil :  A.-G.  v. 
Kent  (1862),  1  H.  *  C.  12 ;  31  L.  J. 
Ex.  391. 

{h)  Brunei  v,  Brunei,  9upra,  p.  66 ; 
and  see  p.  76. 


(»*)  Aitchison  v.  Dixon  (1870),  L.  R. 
10  Eq.  589;.  39  L.  J.  Ch.  705;  Piatt 
V.  A.-G.  for  N.  S.  Wales  (1878),  3  App. 
Cas.  336  ;  Fisher  v.  Tully,  ibid.  627  ;  In 
re  Bullen  Smith  (1888),  58  L.  T.  578  ; 
King  V.  Foxwell  (1876),  3  Ch.  D.  518  ; 
CapdeyieUe  v.  Capdevielle  (1869),  21 
L.  T.  660  ;  18  W.  E.  107  ;  Steven- 
son  V.  Masson  (1873),  L.  B.  17  £q. 
78  ;  Brunei  v.  Brunei,  supra ,  p.  66; 
D*Etchegoyen  u.  D'Etchegoyen  (1888), 
13  P.  D.  132.     See  Bar,  p.  115. 

{k)  Bestandig  v.  Bestandig  (1847),  1 
Menzies  280 ;  Adams  v.  Adams  (1882), 
2  S.  C.  R.  24 ;  Hawkes  v.  Hawkes 
(1882),  2  S.  C.  R.  109 ;  Mason  v.  Mason 
(1885),  4  E.  D.  C.  330  ;  Gqiba  v.  Gqiba 
(1897),  16  E.  D.  C.  4. 

(D  See  infra,  p.  71. 
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Major  Bruce  left  Scotland  in  his  early  years ;  he  went  to  India, 
returned  to  England,  and  remained  there  for  two  years,  without  so 
much  as  visiting  Scotland.  He  then  again  went  to  India,  and  lived 
there  sixteen  years,  and  died.  Although  it  was  said  he  meant  to 
return  to  his  native  country,  to  change  his  domicil ;  yet,  having 
died  before  he  actually  had  changed  it,  his  domicil  was  decided  to 
have  been  in  India  (m). 

Dr.  Munroe  was  bom  in  Scotland,  and  educated  there  to  the 
profession  of  a  surgeon ;  at  the  age  of  nineteen  he  went  out  to 
Calcutta  to  practise,  and  in  1771  was  appointed  assistant  surgeon 
to  a  regiment  in  the  East  India  Company's  service.  On  May  6th, 
1789,  he  was  appointed  full  surgeon  in  the  Company's  service. 
In  1811  he  was  ranked  as  surgeon  in  His  Majesty's  service,  but  it 
was  only  local  rank.  He  was  married  in  India  in  the  year  1797. 
On  March  15th,  1818,  he  made  his  will,  and  added  a  codicil 
thereto  on  September  22nd,  1814.  He  left  India  on  January  2nd, 
1815,  with  a  determination,  as  it  was  contended  appeared 
from  his  letters  written  from  India,  to  spend  the  rest  of  his 
days  in  Scotland.  He  arrived  in  England  on  the  15th  day  of 
the  following  June,  where  he  took  a  house,  but  in  consequence  of  his 
ill  health,  he  became  undetermined  whether  he  should  continue  to 
reside  in  England,  or  spend  his  days  in  Scotland.  In  July,  1816, 
he  went  on  a  visit  to  Scotland,  and  died  at  Sir  Robert  Bawley's 
seat  there,  on  August  8th  following.  Not  having  disposed  by  his 
will  of  a  very  considerable  part  of  his  personal  estate,  the  question 
arose,  whether  he  was  at  his  death  to  be  considered  as  domiciled  in 
Scotland,  or  whether  his  domicil  in  India  still  continued.  The 
learned  judge,  after  laying  down  principles  of  law  applicable  to  the 
question,  thus  states  the  result  of  the  conflicting  evidence,  and  as 
the  ground  of  his  judgment : — 

''  It  may  be  represented  as  the  certain  fact  here,  that  when  this 

gentleman  left  England,  on  his  visit  to  Scotland,  he  had  formed  no 

settled  purpose  of  permanent  residence  there,  or  elsewhere.    That 

he  meant  to  remain  a  few  months  only  in  Scotland,  and  to  winter 

in  the  South  of  France,  and  with  this  fluctuation  of  mind  on  the 

subject  of  his  future  domicil,  he  was  surprised  by  death,  at  the 

house  of  a  relation,  in  Scotland. 

(m)  6  Brown  P.  0.  666 ;  2  Bos.  &      tit.  Foreign,  p.  4617. 
Pul.  229,  n. ;  Morison's  Diet   Decis. 
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"  I  am  of  opinion,  therefore,  that  Dr.  Munroe  acquired  no  new 
domicil  after  he  quitted  India,  and  that  his  Indian  domicil  Bubsisted 
at  his  death  "  (n). 

In  the  case  of  Lauder  v.  Golville  (1800)  (o),  it  seems  to  have 
been  taken  for  granted  that  the  domicil  would  have  been  in  St. 
Vincent  if  the  deceased  had  not  left  that  island,  and  that  in  that 
event  there  would  have  been  no  ground  for  considering  that  he  had 
retained  his  domicil  in  Scotland. 

Anglo-Indian  domicil  may  still  be  acquired,  as  it  formerly  was, 
by  residence  for  business  or  trade  (p),  but  it  no  longer  exempts 
from  succession  duty  and  is  not  resorted  to.  By  the  Indian 
Succession  Act,  1865,  a  man  or  woman  acquires  a  new  domicil  by 
taking  up  a  fixed  habitation  in  a  country  which  is  not  that  of  his 
domicil  of  origin  (Part  II.) ;  but  a  man  is  not  considered  to  have  taken 
up  his  fixed  habitation  in  British  India  merely  by  reason  of  his 
residing  there  in  the  civil  or  military  service  of  the  Grown  or  in 
the  exercise  of  any  profession  or  calling.  In  the  earlier  cases  it 
was  held  that  a  person  going  to  India  with  a  view  to  residing  there 
for  the  purpose  of  following  a  profession  in  the  service  of  the  East 
India  Company  thereby  acquired  a  new  domicil,  but  this  did  not 
apply  to  oflScers  of  the  Crown  serving  in  India  or  persons  going  to 
India  in  their  private  capacity  with  an  intention  of  returning  at 
some  indefinite  and  uncertain  time  {q). 

Under  the  Indian  Succession  Act  any  person  may  acquire  a 
domicil  in  British  India,  by  making  and  depositing  in  some 
office  in  British  India  (to  be  fixed  by  the  Local  Government)  a 
declaration  in  writing  under  his  hand  of  his  desire  to  acquire 
such  domicil,  provided  that  he  shall  have  been  resident  in  British 
India  for  one  year  immediately  preceding  the  making  of  the 
declaration  (?•)•    Domicil  is  only  now  important  in  Indian  questions 

(//)  Munroe  v.   Douglas    (1820;,    5  Jur.  N.  S.  53  ;  4  De  G.  J.  &  S.  616  ; 

Mad,  Kep.  379.  Haldane  v.  Eckford  (1869),  L.  E.  8  Eq. 

(o)  See  ibid,  at  p.  384  and  p.   50,  631;  /«  r«Macreight(1885),  30Ch.  D. 

supra,  165 ;  Wauchope  v,  Wauchope  (lb77), 

{p)  Aikman's    case,    AUardice    v,  4  Sess.  Cas.  4th  Ser.  945  ;  followed  In 

Onslow,  supra,  p.  69.  the  Goods  of  Elliott  (1878),  I.  L.  E.  4 

[q)  Story,  Conflict  of  Laws,  s.  49  {d),  Calc.    106 ;    Ex    parU    Cunningham 

Stokes,   Anglo-Indian   Codes,   vol.  i.  (1884),  13  Q.  B.  D.  418  ;  Westlake,  ss. 

p.  341,  n.  2  ;  Forbes  v.  Forbes  (1854),  265,  275. 

Kay,  341  ;   Jopp  v.  Wood  (1865),  11  (r)  Act  X.  of  1865,  s.  11. 
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as  to  succession  to  movable  property  («),  and  as  to  the  age  of 
majority  of  persons  not  domiciled  in  British  India  {t\  and  in 
cases  under  the  Indian  Divorce  Act  (u). 

Case  of  Several  Besidences. — Gases  sometimes  occur  in  which  a 
person  is  possessed  of  establishments  in  two  places,  in  each  of 
which  he  resides.  It  then  becomes  necessary,  in  order  to  determine 
which  is  his  real  domicil,  to  examine  the  circumstances,  with 
the  view  of  discovering  to  which  of  these  places  he  had  given  the 
preference ;  or  rather,  which  of  them  was  regarded  by  himself  as 
his  more  permanent  establishment.  The  place  in  which  he  was 
born  will  be  an  important  and  predominant  circumstance,  only  as 
it  is  so  in  the  estimation  of  the  party  himself.  '*  Si  quis  instructus 
sit  duobus  locis  sequaliter  neque  hie  quam  illic  minus  frequenter 
commoretur :  ubi  domicilium  habeat,  ex  destinatione  animi  esse 
accipiendum  "  (x). 

In  the  case  of  two  residences,  the  predominance  of  one  or  the 
other  has  been  referred  to  the  station  in  b'fe  and  occupation  of  the 
person.  A  nobleman  or  country  gentleman  will  be  considered  to 
reside  principally  at  his  country  house  and  not  at  his  town  house, 
while  a  merchant's  principal  residence  will  be  in  the  town  (j/). 

In  the  case  of  a  married  man  his  home  is  a  stronger  indiciuin  of 
domicil  than  his  place  of  business  (z) ;  with  a  bachelor  the  presump- 
tion is  the  other  way  (a) 

Marquis  of  Gassion's  Case. — The  Marquis  de  Gassion  was  born  in 
Beam,  where  he  had  his  domicil  of  origin.  He  afterwards  resided 
a  long  time  in  Paris,  and  he  had  also  a  residence  at  Fau,  where  he 
made  his  will,  by  which  he  instituted,  as  his  universal  heir,  his 
eldest  daughter,  the  Countess  de  Peyre.  He  died  at  Pau,  on 
May  20th,  1746.  It  was  admitted  that  his  domicil  of  origin  was 
at  Beam,  but  the  question  was,  whether  his  residence  at  Paris  was 
his  real  domicil.  It  appeared  that  he  had  himself  married  there, 
that  the  marriages  of  his  children  took  place  there,  and  his 
description  of  himself,  in  a  power  of  attorney  which  he  executed, 
was  **  de  present  a  Pau,  mais  demeurant  a  Paris." 

(«)  Act  X.  of  1865,  8.  5.  6  Ves.  at  p.   789,  per  Lord  Alvanley ; 

(t)  Act  XI.  of  1875,  8.  3.  Portuguese  Code,  art.  43,  and  1896,  J. 

(u)  Act IV.  of  1869.  899,  Brazil;  Foote,  p.  63;  Wharton, 

(x)  Matth.    Parsem.    Belg.   part  2,  s.  68 ;  WestiLake,  8.  269. 

n.  69  ;  Dig.  lib.  50,  tit.  1,  1.  27,  8.  2.  (z)  Wharton,  s.  67. 

{y)  Somerville  v,  Somerville  (1801),  (a)  Story,  8.  47. 
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The  facts  of  his  having  made  his  Tvill  at  Pau,  and  of  his  having 
died  there,  were  not  of  themselves  sufficient  to  indicate  a  change  of 
domicil,  whilst  the  other  circumstances  which  have  been  mentioned 
proved  his  domicil  to  have  been^yocto  et  animo,  in  Paris  (b). 

But  in  the  absence  of  any  circumstances  which  give  to  the 
residence  in  another  place  than  that  of  the  domicil  of  origin  a 
predominant  character  of  permanence,  if  a  cause  can  be  assigned 
for  an  establishment  in  the  former,  whilst  none  can  be  assigned 
for  keeping  it  up  in  the  place  of  his  domicil  of  origin,  but  the 
desire  and  intention  to  retain  that  domicil,  the  domicil  of  origin 
must  prevail.    This  was  the  case  of  Lord  Somerville  in  1801. 

The  father  of  Lord  Somerville  was  a  Scotchman :  the  latter,  at 
the  age  of  nine  or  ten  years,  was  sent  to  England,  for  his  education. 
During  his  continuance  in  the  military  profession  it  was  not 
contended  that  he  had  acquired  any  other  domicile  than  he  had 
previously  possessed.  He  came  to  London,  and  manifested  an 
intention  to  reside  a  considerable  part  of  the  year  in  London,  and 
also  to  keep  up  his  establishment  in  Scotland,  and  to  spend,  as 
nearly  as  possible,  half  of  the  year  in  each  kingdom.  It  was 
decided  that  Lord  Somerville  was  a  Scotchman  upon  his  birth,  and 
continued  so  to  the  end  of  his  days ;  that  he  never  ceased  to  be  so, 
never  having  abandoned  his  Scottish  domicil,  nor  established 
another  (c). 

YIII.  N  Involuntary  Domicil. — Domicil  of  Exile,  Eefugee  and 
Prisoner. — As  it  is  the  will  or  intention  of  the  party  which  alone 
determines  what  is  the  real  place  of  domicil  which  he  has  chosen, 
it  follows  that  a  former  domicil  is  not  abandoned  by  residence  in 
another  place,  if  that  residence  be  not  voluntarily  chosen.  Those 
who  are  in  exile  or  prison,  as  they  are  never  presumed  to  have 
abandoned  all  hope  of  return,  whatever  length  of  time  may  have 
elapsed  since  they  were  first  deprived  of  their  liberty,  are  said 
to  retain  their  former  domicil  (d). 

Exiles  for  political  reasons  or  refugees    retain    their  original 

(b)  Denisart,  Coll.  dea  Dec.  vol.  vi.  vol.  vi.  p.  652,  tit.  Domicile,  s.  1 ; 
tit.  Domicile,  b.  1,  p.  654,  Plaido-  D'Argentre,  art.  449,  D.,  p.  1550; 
yeriee,  fol.  12—22,  n.  6,  cot6  3175.  Air6t   Pari,  de   Paris,  4  Juil.  1685, 

(c)  5  Ves.  760,  771,  786,  792.  cited  by  Froland,  Mem.  par.  2,  c.  29, 

(d)  Froland,  Mem.  eur  les  Statut.  vol.  ii.  1432. 
par.  2,  c.  29,  n.  17,  p.  1410 ;  Denisart, 
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domicil  {e)y  bat  may  perhaps  lose  it  by  entering  on  a  course  of  life 
in  the  foreign  country  which  requires  an  animus  remanendi  (/), 
and  they  may  acquire  a  new  domicil  by  banishment  {g).  The  same 
principle  seems  to  apply  to  refugees  from  justice  (h).  Residence  in 
a  prison  goes  for  nothing  (i).  Convicts  transported  for  life  are  said 
to  lose  their  domicil  (k).  Professor  Dicey  would  apply  the  same  rule 
as  in  case  of  prisoners,  certainly  in  case  of  transportation  for  a  term 
of  years,  which  no  longer  takes  place  from  the  United  Kingdom  (Q. 
But  in  British  India  the  wife  of  a  person  undergoing  a  sentence  of 
transportation  does  not  follow  his  domicil  (m). 

German  practice  from  analogy  of  the  Boman  law,  which 
recognised  compulsory  domicil  by  banishment,  treats  prisoners  as 
compulsorily  domiciled  in  prison  (n),  but  their  wives  and  children, 
if  they  do  not  accompany  them,  keep  their  own  domicil  (o).  By  the 
French  regulations  of  1893  regarding  prisoners  of  war,  no  prisoner 
of  war  can  acquire  a  domicil  in  French  territory  from  any  establish- 
ment or  take  service  in  the  army  except  by  the  order  of  the  Minister 
of  War  after  taking  advice  of  the  general  commanding  the 
district  (p).  By  the  Swiss  Federal  law  of  June  25th,  1891, 
the  placing  of  any  person  in  an  institution  for  the  purpose  of 
education,  nursing,  care,  healing  or  punishment  gives  rise  to  no 
domicil,  nor  does  a  stay  in  any  place  for  the  purpose  of  attending 
an  educational  establishment  (q).  The  same  provision  is  to  be  found 
in  the  new  Federal  Code  (r). 

Besidence  abroad  to  avoid  creditors  may  not  change  the 
domicil  («)• 

(e)  De  Bonneyal    v.    De  Bonneval  who  says  Frencli  persons  dSportis  for 

(1838),  1  Curt.  Ecc.  856  ;  D'Orleans,  life  for  civil  or  political  offences  do  so. 
Duchess  of  (1859},  1  S.  &  T.  253  ;  28  (/)  16  &  17  Vict,  c.99;  20  &  21  Vict. 

L.  J.  P.  129  ;  Westlake,  s.  279  ;  Dicey,  c.  3  ;  Dicey,  p.  141. 
142  ;  PhiUimore,  yoL  iv.,  ss.  192 — 200  ;  (m)  Indian  Succession  Act,    1865 ; 

Wharton,  s.  54  ;  Story,  s.  47.  Stokes,  Anglo-Indian  Codes,  vol.  i., 

(/)  Bar,  p.  116.  p.  343. 

{(f)  Savigny,  s.  353,  Guthrie,  p.  99.  (71)  Bar,  p.  115 ;  so  Portuguese  Civil 

(h)  See     Loustalan    v.    Loustalan,  Code,  arts.  53,  54. 
[1900]  P.  211.  (0)  Ibid. 

(0  Burton  v.  Fisher  (1828),  1  Milw.  (/>)  Art.  104,  1893,  J.  647. 

Bep.  of  Cases  in  Prerog.  and  Consist.  {q)  S.  3. 

Courts    of    Dublin,    183,    191,    192  ;  (r)  Art.  26. 

PhiUimore,  iv.,  ss.  186,  187.  («)  Udny  v.  Udny,  uhi  cit,,  supra,  458 ; 

(fc)  Udny  V.  Udny  (1869),  L.  E.  1  Sc.  but  see  I?i  re  Bobertson  (1885),  W.  N. 

App.  441,  458;   PhiUimore,  iv.  s.  191,  217. 


Digitized  by 


Google 


DOMICIL  OP  INVALID. 


75 


Domicil  of  Invalid. — ^Residence  for  health  abroad  will  not  change 
domicil  if  it  is  dictated  by  necessity  and  not  by  choice  {t). 

Domicil  of  Stodent. — ^Besidence  for  study  will  not  work  a  change 
of  domicil  (u). 

By  Roman  law  only  such  residence  for  ten  years  was  held  to 
constitate  a  domicil  (x). 

Residence  of  the  parents  abroad  for  the  sake  of  children's 
education  may  change  domicil  (y). 

Domicil  of  Office. — The  acceptance  of  an  office  or  service  may 
require  the  person  to  remove  from  his  former  domicil  and  to  take 
np  his  residence  in  some  other  place.  If  the  nature  of  the  office 
or  service  be  such  as  to  render  his  abode  in  the  latter  place 
uncertain,  by  subjecting  him  to  be  removed  to  another  place,  it 
would  not  be  consistent  with  the  established  definitions  of  domicil, 
to  regard  him  as  having  acquired  a  domicil  in  the  latter  place  and 
to  have  abandoned  his  former  domicil  (z).  This  general  statement 
is  exemplified  in  the  following  instances. 

Domicil  of  Ecclesiastic. — ^An  ecclesiastic  is,  it  seems,  domiciled  at 
his  benefice  (a).  But  in  modem  times  this  will  yield  to  domicil  of 
origin  (6). 


(t)  Per  Turner,  L.  J. :  Hoskins  v. 
Matthews  (1856),  8  De  Q.  M.  &  G.  13, 
28, 29  ;  25  L.  J.  Ch.  689  ;  Johnstone  v. 
Beattie  (1843),  10  CH.  &  F.  42,  Lord 
Campbell,  139 ;  Udny  v.  Udny,  per 
Lord  Westbury,  L.  E.  1  Sc.  App.  458 ; 
Lauderdale  Peerage  (1885),  10  App. 
Gas.  692,  740 ;  Foote,  p.  64 ;  Wharton, 
6.  69 ;  but  see  Dicey,  pp.  143 — 146. 

(u)  Carpz.  Besp.  El.  Jur.  lib.  ii. 
tit.  2,  R  23,  n.  6,  p.  237  ;  Steel  v. 
Lindsay  (1881),9Se68.  Gas.  4thSer.  160 ; 
Granby  v.  Amherst  (1810),  7  Mass. 
Hep.  1  (U.  S.). 

(x)  Savigny,  s.  353,  Guthrie,  98; 
Dig.  lib.  47  tit.  10,  6,  5 ;  Gode.  lib.  x. 
tit39,  2,  3;  Bar,  p.  113;  Wharton, 
8.  56.  See  German  Giyil  Procedure 
Gode  (8.  20). 

(y)  Stevenson  v.  Masson  (1873),  L.  B. 
17  Eq.  78 ;  43  L.  J.  Gh.  134. 

(z)  danger,  de  Except,  par.  2,  cap.  1, 
n.  26  and  n.  53.  Goler.  de  Prooes 
Exocut.  par.  2,  c.  1,  n.  34 ;  Voet,  ad 


Pand.  lib.  5,  tit.  1,  n.  98;  Maavius,  ad 
Jus.  Lubecens.  Qusest.  pree.  3,  n.  39 ; 
Leeuwen,  Gens.  For.,  par.  1,  lib.  3, 
c.  12,  num.  ult. ;  Struv.  ad  Pand.  lib. 
8,  tit  1,  Exerc.  9,  n.  25,  voL  1,  545, 
num.  25,  in  med. ;  Holl.  Gons.  vol.  1, 
Gons.  294;  vol.  iii.,  b.  Gona  4 
and  5 ;  vol.  iv.,  Gons.  271 ;  vol.  v., 
Gons.  2,  pp.  21,  22;  Denisart,  tit. 
Dom.  p.  653,  s.  1,  nn.  27—33  and 
10;  Froland.  Mem.  de  Statut.  p.  2, 
c.  29,  n.  17,  and  ante ;  Duke  of  Guise's 
case,  D*Aguesseau,  57  i^me  Plaid. 
(1700),  tome  v.,  p.  448,  cited  Philli- 
more,  iv.  s.  166. 

(a)  Phillimore,  iv.  s.  184,  citing 
Denisart,  Domicil  iv.  c.  ii.  6,  and 
1775  ed.,  ss.  22—26 ;  and  see  Froland, 
Mem.  ii.  1406;  Dicey,  p.  151. 

(6)  In  re  Dunbar  (1896),  12  T.  L.  E. 
153,  Scotchman  taking  Anglican  orders 
and  serving  cures  in  the  Golonies  and 
in  England. 
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Domicil  of  Ambassador  and  ConBnl. — A  person  in  the  diplomatic 
or  consular  service  of  his  State  retains  his  domicil  of  origin  while 
residing  abroad,  being  liable  to  be  removed  at  any  moment  (c). 
But  an  ambassador  who  is  already  domiciled  in  the  State  to  which 
he  is  accredited  will  keep  that  domicil  though  it  is  an  acquired 
one  (d).  So  a  consul  does  not  acquire  a  domicil  by  the  fact  of 
residing  in  the  country  where  he  represents  his  State,  but  he  may  do 
so  animo  manendi,  nor  will  he  by  reason  of  residing  there  in  his 
ofi&cial  capacity  lose  a  domicil  which  he  had  already  acquired  there  (e). 

Domicil  of  Public  Officer. — Persons  employed  in  the  service  of  the 
British  Crown  retain  their  previous  domicil,  e.g.,  the  Governor  or 
Chief  Justice  of  a  British  colony  does  not  acquire  a  domicil  by  virtue 
of  his  ofi&ce  there  (/)•  A  soldier  or  sailor  in  the  service  of  his  own 
sovereign  retains  the  domicil  which  he  had  on  entering  that  service, 
wherever  he  may  be  stationed  (g).  A  different  rule  prevailed  in 
the  Boman  law,  though  domicil  there  mainly  related  to  jurisdiction 
over  the  person ;  and  by  some  foreign  systems  of  law  soldiers  and 
sailors  are  held  to  be  domiciled  at  the  place  of  their  service,  though 
other  servants  of  the   State  keep  their  former  domicil  (h).    In 


(c)  A.-G.  V,  Kent  (1861),  31  L.  J. 
Ex.  391,  397  (ambassador);  1891,  J. 
199 ;  and  see  Indian  Succession  Act, 
1865 ;  and  so  foreign  Codes,  e.g.,  Ger- 
man Civil  Procedure  Code,  1900,  art. 
15  ;  Spanish  Civil  Code,  art.  40  (their 
domicil  is  their  last  in  Spanish  terri- 
tory). 

(d)  Heath  v.  Samson  (1851),  14 
Beay.  441. 

(e)  Sharpe  v.  Crispin  (1869),  L.  E.  1 
P.  &  M.  611  ;  Gout  V.  Zimmermann 
(1847),  5  N.  C.  at  p.  445 ;  Maltass  v. 
Maltass  (1844),  1  Eoberts.  at  p.  79; 
Niboyet  v.  Niboyet  (1878),  4  P.  D.  1 ; 
Phillimore,  iv.,  ss.  171 — 181 ;  so  held 
in  Belgium,  1893,  J.  942;  Dicey, 
p.  147  ;  Westlake,  ss.  273 — 4  ;  Foote, 
62. 

(/)  A.-G.  r.  Pottinger  (1861),  6 
H.  &  N.  733  ;  30  L.  J.  Ex.  284 ;  A.-G. 
V.  Eowe  (1862),  1  H.  &  C.  31. 

{g)  Per  Watson,  B. :  5c  Steer  (1858), 
28  L.  J.  Ex.  22  26 ;  per  Lindley,  L.  J. : 


Ex  parte  Cunningham  (1884),  13 
a  B.  D.  418,  425,  aflirming  Dicey, 
p.  148  ;  Brown  v.  Smith  (1852),  15  Beav. 
444 ;  21  L.  J.  Ch.  356 ;  In  re  Patten 
(1860),  6  Jut.  N.  S.  151  (naval  service) ; 
Yelverton  v.  Yelverton  (1859),  1 S.  &  T. 
574  (military  service) ;  Tovey  v. 
Lindsay  (1813),  1  Dow.,  at  p.  133 ; 
Be  Smith  (1850),  2  Eoberts.  332  (change 
from  one  service  to  another  imma- 
terial); and  the  rule  applies  to 
acquired  domicil  possessed  on  joining 
the  service  as  much  as  to  that  of 
origin;  In  re  Macreight  (1885),.  30 
Ch.  D.  165 ;  55  L.  J.  Ch.  28.  See 
Firebracev.  Firebrace  (1878),  4  P.  D.  63 ; 
Ex  parte  Barne  (1886),  16  Q.  B.  D. 
522  ;  Westlake,  s.  273. 

(/^)  See  German  Civil  Code  (art.  9), 
Civil  Procedure  Code  (arts.  14,  15), 
French  (arts.  106,  107),  Portuguese 
(arts.  51,  52,  53),  Spanish  (art.  40), 
Dutch  (8.  77),  Euflsian  (arts.  1287— 
8),  (Lehr,  s.  525). 
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English  law  officers  in  the  military  or  civil  service  of  the  old  East 
India  Company  were  held  to  have  an  Anglo-Indian  domicil  (i). 
But  this  was  not  so  with  regard  to  military  officers  in  the  British 
army  or  servants  of  the  Crown  in  India  (i),  and  the  Anglo-Indian 
cases  are  admitted  to  have  been  anomalous  (Q.  This  domicil  was 
never  extended  to  employment  in  the  mercantile  marine  of  the 
Company  (m). 

No  Domicil  by  Temporary  Office. — ^If  the  office  or  employment  be 
such  as  not  to  require  permanent  residence,  or,  although  it  may 
require  permanent  residence,  yet  if  it  be  held  only  during  pleasure, 
and  not  for  life,  and  consequently  the  person  may  at  any  time  be 
removed  from  it,  a  residence  in  the  place  in  which  the  duties  of  the 
employment  or  office  are  to  be  discharged  does  not,  of  itself  alone, 
afford  a  presumption  that  the  former  domicil  is  abandoned  (n). 

The  following  old  French  and  Dutch  decisions  mentioned  in  the 
former  edition  are  retained  here  as  illustrating  the  older  Continental 
view  of  domicil  on  this  point. 

The  Sieur  Garengeau,  who  was  born  in  Paris,  but  had  died  in 
Brittany  at  ninety-four  years  of  age,  after  having  been  director  of 
the  fortifications  for  sixty-four  years,  nine  years  at  Brest,  and  fifty- 
five  at  St.  Maloes,  was  held  to  have  retained  his  former  domicil  at 
Paris  (o). 

A.,  born  at  Amsterdam,  and  the  Dutch  Consul  at  Smyrna, 
married  B.  at  Smyrna,  and  they  entered  into  an  ante-nuptial 
contract  relative  to  their  respective  property.  The  wife  afterwards 
died,  leaving  two  children,  and  without  having  made  any  disposition 
of  her  half  of  the  joint  property,  as  she  was  entitled  by  the  settle- 
ment to  have  done.  Shortly  after  her  death  one  of  the  children 
died  at  Smyrna.    It  became  a  question  whether  the  law  of  Smyrna 


(t)  Oraigie  v.  Lewin  (1843),  3  Curt.  Maoq.  855,  880. 
435 ;  Jopp  V,  Wood  (1865),  4  De  G.  J.  (n)  A  French  or    Belgian    subject 

&  S.  616 ;  34  L.  J.  Ch.  212,  and  other  called  to  some  public  temporary  office, 

cases  cited,  Dicey,  p.  149.  not  for  life,  does  not  lose  his  former 

{k)  A.-Q.  17.  Napier    (1851),  6  Ex.  domicil  unless  he  states  his  intention 

217  ;  20  L.  J.  Ex.  173  ;  Hodgson   v.  so  to  change  his  domicil.    (Code  Civil, 

De  Beauchesne  (1858),  12  Moo.  P.  C.  art.  106.) 
285.    See  supra,  p.  71.  (o)  Plaidoyeries,   see  Denisart,  tit 

(0  Drevonv.  Drevon  (1864),  34  L.  J.  Domicile,  s.  1,  n.  33,  p.  654,  foL  182, 

Ch.  129,  though  see  Westlake,  s.  275.  185,  n.  2,  cot^  2707. 

(m)  Aikman  v,    Aikman  (1861),   3 
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or  of  Amsterdam  regulated  the  title  to  the  wife's  share :  in  other 
words,  whether  the  husband  had  acquired  a  domicil  at  Smyrna  or 
retained  his  domicil  at  Amsterdam.  The  opinion  given  on  this 
case  in  1781  was,  ^'  that  since  A.  was  born  at  Amsterdam,  and  only 
resided  at  Smyrna,  in  the  service  of  Government,  he  must  be 
considered  as  still  residing  at  Amsterdam ;  since  it  is  clear  in  law, 
that  by  residence  in  a  foreign  country,  under  a  commission,  especially 
when  this  is  only  for  some  years  and  not  perpetual,  no  domicil  is 
contracted;  the  reason  of  which  is  evident,  namely,  that  to  the 
constituting  of  a  fixed  domicil,  it  is  not  sufficient  that  a  person 
resides  in  this  or  that  place,  but  that  he  must  have  the  intention 
at  the  time  of  making  it  his  fixed  and  permanent  abode  during  his 
life,  according  to  Voet,  ad  tit.  Dig.  de  JudiciiSy  et  ubi  quiaqite,  no.  97 
et  98;  and  even  were  a  man  to  remain  ten  or  more  years  in  a 
place,  still  he  cannot  be  said  to  have  had  there  his  fixed  domicil,  so 
long  as  it  was  considered  by  him  as  a  temporary  residence  {mansio 
temporaria),  as  by  example  in  a  commission ;  whence  it  follows, 
that  the  marriage  celebrated  by  A.  at  Smyrna,  the  place  of  his 
residence,  so  far  as  concerns  the  community  of  profit  and  loss 
during  this  marriage,  must  be  considered  as  having  taken  place  at 
Amsterdam''  (according  to  the  doctrine  of  the  several  authors 
therein  cited) ;  and  **  it  is  an  indisputable  rule,  that  a  wife 
follows  the  dignity  of  the  domicil,  and  the  ^rum  of  her  husband, 
according  to  the  Lex  65,  Dig.  de  JiLdiciis  et  ubi  quisque.'*  "  Consul 
A.  must  be  considered  as  yet  dwelling  at  Amsterdam,  his  birth- 
place; and  therefore  this  marriage  must  be  held  as  contracted 
according  to  the  custom  which  has  prevailed  of  old  in  Holland  **  (p). 
A  case  is  also  cited  from  the  Third  Hollandsche  Consrdtatien, 
Consult.  4,  from  which  it  appears  ''  that  a  certain  married  woman, 
having  died  at  Utrecht  while  residing  there  with  her  husband,  a 
Hollander  by  birth,  who  was  the  Dutch  commissary  at  Munster, 
must  be  considered  as  having  died  in  Holland,  and  therefore  the 
succession  in  her  goods  must  be  regulated  according  to  the  custom 
of  Holland."  Another  case  is  cited  from  the  113th  Consult,  of  the 
"  Nederland's  Advys  Boek,''  b.  iii.,  p.  268,  from  which  it  appears 
''  that  a  deputy  from  the  province  of  Guelderland  to  the  States 
General  having  died  intestate  at  the  Hague  after  several  years' 

(2>)  Nieuw  Nederland's  Advys  Boek,      Report  of  Odwin  and  Forbes,  by  Mr. 
vol.   1,  pp.   165,   167  ;    App.  to    the      Henry  (1823),  p.  204. 
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residence  there  in  that  office,  he  was  not  understood  to  have  lost  his 
original  domicil  by  this  residence,  and  his  property  was  divided 
between  his  widow  and  children  according  to  the  custom  of 
Guelderland."  The  above-mentioned  opinion  regarding  the  Dutch 
Consul  at  Smyrna  proceeds  to  state  that  '^one  of  the  children  of 
this  marriage  having  died,  leaving  the  said  A.  his  father  him 
surviving,  the  parent  is,  by  the  law  of  Holland,  entitled  to  the  half 
of  this  child's  share  in  his  mother's  property ;  nor  can  it  be  objected 
that  this  child  was  born  and  died  at  Smyrna,  since  this  child,  accord- 
ing to  law,  must  be  held  to  be  born,  and  have  had  his  fixed  domicil 
at  the  birthplace  of  his  father,  namely,  at  Amsterdam ;  according  to 
Grotius,  in  his  'Introduction  to  the  Law  of  Holland,'  b.  ii.  part  26» 
n.  4,  who  says,  that  in  such  cases,  in  Holland,  is  followed  the  law  of 
succession  of  the  place  where  the  deceased  child's  parents  had  their 
fixed  domicil;  which  in  this  case,  as  we  have  seen,  was,  and  is 
yet,  the  city  of  Amsterdam;  for  this  father  of  the  child  did  not 
withdraw  himself  from  this  city  of  his  own  will,  in  order  to  choose 
another  domicil,  but  only  on  account  of  his  office  and  commission ; 
and  in  this  case  no  one,  however,  residing  at  another  place,  is  said 
to  change  his  domicil." 

The  following  case  is  reported  by  Carpzovius  as  having  been 
decided  on  appeal  in  1688  by  the  Senate  on  the  disputed  succession 
to  the  personal  property  of  Margaret  Justina,  the  wife  of  Ernest 
Christopher  Giinterroth.  He  was  domiciled  in  the  electorate  of 
Saxony,  where  he  married  the  deceased.  He  was  appointed  to  the 
office  of  Marshal  of  the  Palace  of  Holsatia,  where  he  resided,  and 
where  his  wife  died.  The  laws  of  succession  in  the  two  places  were 
different.  It  was  not  disputed  that  her  domicil  was  that  of  her 
husband,  and  the  question  was,  whether  he  had  acquired  another 
domicil  in  Holsatia,  or  retained  that  of  his  origin  in  Saxony.  He 
executed  his  office  in  person,  and,  together  with  his  family,  resided 
in  a  house  given  him  by  the  Prince ;  but  it  was  decided  that  he 
had  not,  either  by  means  of  that  residence  or  the  personal  exercise 
of  his  office,  abandoned  his  former  domicil  in  Saxony  and  acquired 
a  new  domicil  in  Holsatia ;  that  his  connection  with,  and  residence 
in  the  latter  place,  did  not  alone  furnish  a  sufficient  ground  for 
presuming  that  he  had  acquired  his  domicil  in  it,  nisi  voluntas  et 
animus  accesseriU  Any  presumption  which  they  afforded  was 
repelled   by  the  declarations   which  he  had  made  in  his  wife's 
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lifetime  of  his  unwillingness  to  relinquish  his  domicil  in  Saxony. 
His  occupation  of  the  house  assigned  him  hy  the  Prince  could  have 
no  greater  effect  than  if  it  had  been  purchased  by  himself,  and  which 
would  have  been  an  insufficient  ground  unless  he  had  possessed 
there  the  greater  part  of  his  property.  His  appointment  to  the 
office  did  not  necessarily  imply  a  residence  for  any  longer  period 
than  his  enjoyment  of  the  office,  whereas,  to  constitute  it  his 
domicil,  it  was  necessary  that  he  should  have  taken  up  his  residence 
with  an  intention  perpetuo  ibidem  manendi  {q). 

The  Sieur  Pigou  was  domiciled  in  Paris,  where  he  resided  until 
he  was  sixteen  years  of  age.  He  then  went  into  the  army.  He 
was  appointed  to  the  office  of  contractor  of  duties  at  Guise,  on 
April  17th,  1700,  and  he  married  on  June  18th  of  that  year.  In 
1701  he  was  removed  from  his  office,  and  became  the  esquire  of 
the  Marquis  de  Gharost,  and  continued  in  that  situation  until 
December,  1703.  He  was  reinstated  in  his  employment  of  con- 
tractor on  January  14th,  1704,  and  was  a  second  time  removed  in 
February,  1709,  and  on  September  3rd  following  restored.  It  was 
decided,  as  well  from  the  nature  of  his  employment  as  from  acts, 
in  which  he  had  described  himself  as  of  Paris,  that  there  was  not 
only  no  ground  for  presuming  a  change  of  domicil,  but  that  these 
circumstances  afforded  the  presumption  that  he  intended  to  retain 
his  domicil  of  origin  (r). 

But  although  the  office  may,  in  its  nature,  be  of  temporary 
duration,  and  the  person  may  be  removable  at  pleasure,  yet  if  there 
are  any  circumstances  indicating  an  intention  to  remain  in  the 
place,  even  if  he  were  removed  from  the  office,  or  if  his  employment 
ceased,  the  presumption  that  he  had  established  his  domicil  in  the 
latter  place  would  rest  on  the  same  grounds  as  if  the  residence  had 
been  at  first  the  object  of  his  choice  and  not  induced  by  his 
arcc^ptance  of  the  office. 

The  Sieur  de  Vercourt  was  a  native  of  Paris,  where  he  resided 
until  he  was  appointed  to  a  public  office  at  Moulines,  to  which 
place  he  went  to  reside  in  1754 ;  he  died  thereon  March  11th,  1758. 
It  appeared  that  he  executed  several  instruments,  in  which  he 
described  himself  as  "  demeurant  a  Moulins."    His  correspondence 

{q)  Carpz.  Eespons.  Jur.  Elect,  lib.  6,      p.  237. 
tit.  4,  Eesp.  38,  p.  90 ;  et  lib.  2,  tit.  2,  (r)  Denisart,  tit  Domicil,  s.  1,  n.  31, 

Heap.   21,  pp.   233,    234 ;    Eesp.    23,      p.  653. 


Digitized  by 


Google 


DOMICIL    BY    PERMANENT    OmCE.  81 

showed  that  he  considered  himself  as  established  in  a  permanent 
oflSce ;  his  expression  was,  "  tout  calcule,  il  pr^feroit  son  sort  a  un 
plus  considerable  a  cause  des  d^penses  forcees ;  "  he  had  taken  a 
house  for  nine  years,  which  he  had  furnished,  and  had  made 
additions  and  embellishments;  and  there  was  nothing  which 
indicated  an  intention  to  return  to  Paris.  It  was  decided  that  his 
domicil  was  at  Moulines  (s). 

Domicil  by  Femuuient  Office. — If,  however,  the  office,  which  has 
been  accepted,  were  granted  for  life,  and  required  residence  in  the 
place  where  its  duties  are  to  be  performed,  the  removal  to  that 
place  will  be  an  abandonment  of  the  former,  and  the  acquisition  of 
a  new  domicil  (f). 

A  foreign  domicil  may  be  acquired  by  acceptance  of  office 
necessarily  requiring  foreign  residence  {u).  A  military  appointment 
in  the  service  of  the  Grown  which  leads  to  long  continuous  residence 
may  bring  about  a  change  of  domicil  by  exclusion  of  the  idea  of  any 
other  domicil  remaining  (x),  and  residence  abroad  subsequent  to 
being  in  the  service  of  the  Grown  may  similarly  acquire  a  domicil 
there  (y).  Attendance  on  a  legislative  body  of  a  State  does  not 
confer  a  new  domicil  without  intention  to  that  effect  (z),  nor  does  it 
prevent  the  acquisition  of  a  foreign  domicil  (a). 

A  person  entering  the  service  of  a  foreign  Government  probably 
thereby  acquires  a  domicil  in  that  country,  certainly  if  he  resides 
there  {b) ;  and  the  presumption  is  that  an  officer  in  the  British 
services  does  not  intend  to  acquire  legally  a  domicil  in  a  foreign 
country  (c).    A  person  not  having  a  British  domicil  by  entering 

(«)  Denisart  tit.  DomiciJ,  s.  1,  n.  32,  (z)  Somerville  v,  Somerville  (1801), 

p.  654.  5  Yes.  750 ;  Dalhousie  v.    M'Douidl 

(0  Ibid.,  8.  2,  n.  21,  5,  p.  663.    See  (1840),  7  CJl  &  P.  817,  citing  Wairen- 

Prench  CSvil  0)de,  art.  107.  der's  Case. 

(u)  Poote,  p.  61,  citing  Munroe  r.  (a)  Hamilton  v.  Dallas  (1875),  1  Oh. 

Douglas  and  A.-G.  v.  Pottinger  above,  D.  257 ;  Wharton,  a.  51. 
see  pp.  67,  76.  (h)  Ommaney  v.  Bingbam    (1796), 

(x)  Clarke  v,  Newmarsh  (1836),  14  5Ve8.  J.,  atp.  758;  President  of  U.S.  v. 

Sess.  Cas.,  2nd  ser.,  488,  500,  per  Lord  Drummond  (1864),  33  Beav.  449  ;  Ex 

President  Hope  in  Gbvemor  Trapand's  parte  Cunningbam  (1884),  13  Q.  B.  D. 

Case ;  and  so  Urqubart  v.  Butterfield  418  ;  Urquhart  v.  Butterfield  (1887), 

(1887),  37  Ch.  D.  357,  377.  37    Ch.    D.    357,    377;    Phillimore, 

(y)  President   of    U.  S.  v.  Drum-  iv.,  ss.  159,  et  %eq. 
mond  (1864),  33  Beav.  449  ;  33  L.  J.  (c)  Hodgson     v.    De    Beauchesne, 

Ch.  501,  wnira  In  re  Patience,  29  Ch.  (1858),  12  Moo.  P.  C.  285,  at  p.  319. 
D.  976 ;  54  L.  J.  Ch.  897. 
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the  service  of  the  British  Crown  does  not  necessarily  change  his 
domicil,  but  may  acquii'e  a  domicil  in  that  part  of  the  British 
dominions  where  he  resides  on  account  of  his  functions  (d), 

Domicil  of  Servant. — The  residence  of  a  domestic  in  the  service  of 
another  may  afford  a  presumption  that  he  has  abandoned  his 
former  domicil.  Thus,  if,  having;  quitted  his  domicil  of  origin,  he 
has  successively  served  many  masters  in  the  same  place,  and 
acquired  in  it  some  real  property,  it  is  a  reasonable  presumption 
that  it  is  his  desire  and  intention  to  fix  his  domicil  there,  and  that 
he  has  renounced  all  hope  of  returning  to  his  original  domicil.  On 
this  presumption  it  was  decided  that  G.  D.,  who  was  born  in  the 
neighbourhood  of  Bhodes,  which  he  had  left  shortly  after  the  death 
of  his  father  and  had  gone  to  Paris,  where  he  resided  for  twenty 
years  in  the  service  of  the  Sieur  B.,  and  in  which  service  he  died, 
had  acquired  his  domicil  in  Paris,  and  had  abandoned  that  of  his 
origin  («). 

On  the  other  hand,  if  he  has  been  in  the  service  of  different 
persons,  in  different  places,  and  has  frequently  returned  to  the 
place  of  his  birth,  it  may  reasonably  be  presumed  he  intends  to 
retain  his  domicil  there. 

Nicbolas  S.,  a  native  of  Burgundy,  went  to  live  in  Paris  whilst  he 
was  a  minor,  and  during  his  residence  there  was  successively 
steward  to  different  masters,  and  especially  in  the  house  of  De  B. 
In  October,  1724,  the  Marquis  de  B.  employed  him  in  the  same 
capacity  at  F.,  near  L.,  where  he  remained  until  December  26th, 
1760,  the  day  of  his  death.  It  was  decided  that,  from  the 
nature  of  his  employment  at  these  places,  he  had  not  acquired 
a  domicil  at  either  of  them,  that  he  was  necessarily  subject  to  the 
will  of  his  masters,  in  his  removal  from  one  place  to  another ;  that 
he  was  not  in  a  situation  to  possess  the  power  of  making  a  choice  of 
his  domicil,  and  that,  therefore,  he  retained  his  original  domicil  at 
Burgundy  (/). 

Following  a  master  for  a  particular  service  does  not  mean  loss  of 
previous  domicil  for  a  servant  {g).    The  Code  Civil  makes  persons 

{d)  Westlake,  s.  278.  on  Respons. 

(«)  Denisart,    Coll.    de    Dec.,    tit.  (/)  Denisart,   Coll.    de   Dec.,    tit. 

Domicile,   s.   2,    n.    3,   36,    p.    662 ;  Domicile,  8.  2,  n.  16 ;  p.  662. 

J.    Yoet,    ad    Pand.   v.   i.    96;    see  (g)  Per  Att-Gen.  in  Dalhousie  v, 

CarpzoT.  Jurisp.  Forens.  iii.  38,  d.  18,  M'Douall  (1840),  7  CI.  &  F.  at  p.  830. 
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of  full  age  in  the  habit  of  acting  as  servants  or  workmen  to  another 
person,  if  they  reside  in  the  same  house  as  their  master,  domiciled 
there  (ft).  The  Prussian  law,  previously  to  the  German  Civil  Code 
of  1900,  imposed  the  same  condition  on  hired  servants  or  day 
labourers  working  permanently  on  a  particular  estate,  and  journey- 
men working  with  a  master  workman  (0»  and  the  German  Code  of 
Civil  Procedure  in  the  case  of  domestics,  workmen  and  artisans, 
trade  assistants,  students,  scholars,  and  apprentices  (and  military 
persons  under  art.  9  of  the  Civil  Code),  makes  the  Court  of  the 
place  of  their  residence  the  fonim  for  all  claims  against  them  on 
account  of  liabilities  connected  with  property  (A;). 

IX,  Domicil  of  Corporatioii. — Besides  natural  persons  there  are 
legal  or  juristic  persons  which  have  a  domicil  assigned  to  them  by 
law,  such  as  corporations  (sole  or  aggregate),  companies  and  public 
institutions  and  foundations,  such  as  colleges  and  hospitals,  though 
this  latter  class  is  unknown  to  English  law  ({).  Their  domicil  is 
generally  held  to  be  the  place  which  is  the  administrative  centre 
of  their  affairs,  which  is  not  necessarily  the  place  where  they 
are  registered  (m),  for  registration  is  not  conclusive  (n),  or  it  may 
be  the  place  where  the  object  of  the  undertaking  is  being  carried 
on  (o).      It  is  not   the    same   as    that   of  its  members  {p).     A 


(A)  Art.  109,  80  Portuguese  Civ. 
Code,  art.  50. 

{%)  Savigny,  s.  353,  Guthrie,  p.  100 ; 
Phillimore,  iv.,  ss,  140—148. 

(it)  Ss.  18,  19,  and  see  1889  J.  138. 

(/)  Westlake,  ch.  xvi.  &  300. 

(m)  Under  the  Companies  Act,  1862 
<25  &  26  Vict.  c.  89),  registered  com- 
panies are  considered  to  be  resident 
where  their  registered  office  is.  See 
Lindleyon  Companies,  ii.  1223  (1902), 
and  cases  there  cited.  Cesena 
Sulphur  Co.  V.Nicholson  (1876),  1  Ex. 
D.  428 ;  Imp.  Cont  Gas  Absoc.  (1878), 
^7  L.  T.  717  ;  London  Bank  of  Mexico 
V.  Apthorpe,  [1891]  2  Q.  B.  378 ;  St. 
Louis  Breweries  v.  Apthorpe  (1898), 
15  T.  L.  R  112  ;  Kodak  Co.  v.  Clark, 
[1902]  2K.  B.450;  Att.-Gen.t;.  Alexan- 
der (1870),  L.  R  10  Ex.  20,  32  ;  De 
Beers  v.  Howe,  [1906]  A.  C.  455.  So 
Oerman  Civil  Proc.  Code,  arts.  17,  18 ; 


Spanish,  arts.  35,  41;  French  Cod. 
Proo.  Civ.,  arts.  59, 69 ;  Belgian  (law  of 
May  18th,  1873,  art.  129;  law  of 
March  29th,  1846,  art.  41) ;  Swiss  Civil 
Code,  6.  56. 

(n)  Jones  v.  Scottish  Accident  Lis. 
Co.  (1886),  17  Q.  B.  D.  421 ;  Watkins 
V.  Scottish  Imp.  Ins.  Co.  (1889),  23 
Q.  B.  D.  285. 

(o)  E.g.^  the  working  of  a  mine  or 
the  construction  of  a  railway.  It  is  a 
matter  of  controversy  among  Italian 
jurists  which  of  these  two  standards  is 
to  be  adopted.  Turin,  C.  A.,  Feb.  17, 
1899;  Foro  Italiano.  1899,  i.,  422; 
and  note  by  Piola  Casella ;  also  Manara 
delle  Societa  et  delle  Assoc.  Com., 
vol.  i.,  ss.  291—296. 

(p)  By  English  and  American  law 
(Dicey,  p.  170) ;  the  Swiss  Federal  Court 
has  held  otherwise :  1893  J.,  640. 
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trading  corporation  may  have  more  than  one  domicil  (in  the 
sense  ot  forum)  (q)  for  purposes  of  jurisdiction,  but  in  certain  cases 
it  is  primarily  amenable  to  the  Courts  of  the  place  where  its 
principal  business  is  carried  on,  e.g.9  bankruptcy  (r).  A  corporation 
may  change  its  domicil  (s).  The  position  of  foreign  corporations 
is  considered  subsequently  (Q.  The  domicil  of  a  corporation 
generally  comes  in  question  only  in  cases  of  taxation  and 
jurisdiction  (u). 


{q)  Per  Lord  St  Leonards :  Canon 
Iron  Co.  V.  Maclaren  (1855),  5  H.  L.  C. 
416;  but  see  Palmer  v,  Caledonian 
Eailway  Co.,  [1892]  1  a  B.  823. 

(r)  So  held  in  Switzerland :  1874  J., 
96  and  154 ;  1875  J.,  80 ;  andin  Belgium, 
1878  J.,  525.  In  England  the  Courts 
have  jurisdiction  as  regards  foreign 
companies  only  if  registered  in  Eng. 
land  or  haying  a  principal  place  of 


business  or  branch  office  in  England. 
See  Lindley,  Law  of  Companies,  6th 
ed.,  ii.  840,  1225.  So  in  Belgium^ 
1893  J.,  944.  In  the  United  States 
property  alone  suffices  to  gLre  juris- 
diction.   Bankruptcy  Act,  1898,  s.  2. 

(«)  Bar,  pp.  122,  227—245. 

(t)  See  Aliens,  chapter  infra. 

{u)  See  chapter.  Aliens.  Appendix, 

FOBEIGK  JuDOMEZn'S. 
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CHAPTER  III. 

ALIEN& 

Introduction, 

Pifforent  dualities  and  Capacities  constitating  Ciyil  Statiuk — We 
now  proceed  to  the  consideration  of  the  civil  qualities  or  capacities 
of  persons.  They  are,  it  will  be  remembered,  for  the  British 
dominions,  those  conferred  by  the  laws  of  the  domicil,  and  for  most 
foreign  countries  the  laws  of  the  nationality,  which  are  described  as 
personal,  universal  laws,  and  to  which  resort  must  be  had  in  the 
adjudication  of  rights  derived  from,  or  dependent  on,  those  qualities 
or  capacities.  They  form  the  civil  state  or  condition  of  the  person. 
They  are  frequently  expressed  by  the  terms  "  status,"  "I'etat,"  and 
frequently  they  are  used  either  as  synonymous  with,  or  as 
explanatory  of,  those  terms.  ''Status  est  qualitas,  cujus  ratione 
homines  diverso  jure  utuntur"  (a). 

The  qualities  and  capacities  here  contemplated  are  those  which 
constitute  the  status  of  alienage  by  birth  (b),  and  naturalization  (b),  the 
status  of  slavery  and  other  inferior  conditions  such  as  civil  death  and 
penal  status  generally  (c),  legitimacy  and  illegitimacy  (d),  adoption  (e), 
minority  and  majority  (/),  parental  power  (gr),  the  alimentary  obliga- 
tion (h),  and  marriage  and  divorce  and  guardianship  (hh). 

It  frequently  happens,  that  the  status  which  has  been  conferred 
on  a  person  by  the  law  of  the  country  of  his  domicil  of  origin  or 
original  nationality  is  different  from  that  which  is  conferred  by  the 
law  of  the  country  in  which  he  has  acquired  another  domicil  or 
nationality ;  and  even  the  status  which  the  law  of  either  of  those 
countries  might  confer  may  be  different  from  that  which  is  conferred 

(a)  Heinec.  Elem.  Juris.  Civil,  lib.  1,  (/)  Chapter  7. 

tit.  3,  B.  76.  (g)  Chapter  8. 

(6)  Chapter  3,  infra.  {h)  Chapter  9. 

(e)  Chapter  4.  {hh)  These  are  dealt  with  in  a  sub- 

{d)  Chapter  5.  sequent  volume, 
(e)  Chapter  6. 
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by  the  Iaw*of  the  country  in  which  he  may  have  entered  into  a 
contract ;  or,  in  which  his  rights  may  be  the  sabject  of  contestation. 
In  order  ;to  ascertain  more  correctly  the  extent  to  which  in  snch 
cases  the  stataa.is  recognised  in  any  other  country  than  that  in  which 
it  had  been  acquired,  and  how  far  such  former  status  may  be  affected 
by  a  change  of  domicil,  it  is  intended  to  make  each  distinct  status, 
as  it  is  constituted  by  the  several  qualities  and  capacities  to  which 
we  have  referred,  the  subject  of  separate  inquiry ;  and  in  pursuing 
that  inquiry,  to  state  in  what  respects  there  is  any  diversity  between 
the  laws  of  different  countries  in  the  constitution  of  that  status. 

The  first  subject  to  which  our  attention  is  directed,  is  that  of 
alienage  by  birth  and  naturalization. 

Status  of  Alien. — The  jurisprudence  of  every  State  makes  a 
distinction  between  its  natural-born  subjects  and  those  who  are 
aliens,  by  withholding  from  the  latter  certain  rights  and  capacities 
enjoyed  by  the  former.  It  is  the  exclusive  right  of  every  State  to 
determine  to  what  extent  those  born  out  of  its  dominions  shall 
participate  in  the  privileges  of  its  natural-born  subjects.  The 
obligatory  effect  of  the  law,  by  which  in  the  exercise  of  that  right 
the  status  of  alien  is  constituted,  is  confined  to  the  territory  in 
which  it  is  established,  but  in  that  state  it  is  of  a  paramount 
authority,  and  the  law  of  no  other  country  can  ever  interfere  with 
or  control  it.  Whatever  may  be  the  rights  and  capacities  which 
an  alien  may  have  acquired  under  the  law  of  another  country,  they 
can  give  him  no  title,  if  they  could  not  be  recognised  without 
derogating  from  that  of  the  country  in  which  he  asserts  such  title. 
Hence  the  laws  of  different  States,  however  they  may  vary  from 
each  other  in  the  rights  which  they  concede  to  aliens,  do  not  give 
occasion  for  those  questions  of  conflict  which  are  incident  to  other 
subjects  of  jurisprudence.  It  may  be  stated  that  the  judicial 
tribunal  of  a  State  takes  cognizance  of  the  status  of  aliens,  established 
by  a  foreign  law,  only  when  it  entertains  a  suit,  in  which  either 
both  the  litigant  parties  are  foreigners,  or  one  of  its  own  subjects 
is  litigating  with  a  foreigner,  and  the  nature  of  the  suit  require  the 
recognition  of  that  law. 

The  treatment  of  the  subject  in  ancient  law  may  be  first  briefly 
considered. 
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SECTION  I. 
Ancibnt  Law. 

I.  Roman  Law. — The  alien  at  Borne  belonged  to  the  class  of 
peregrini  (i),  who  in  principle  (A;)  were  debarred  from  legal  rights  and 
legal  protection  because  the  national  law  {jus  civile)  made  citizen- 
ship the  necessary  condition  of  individual  capacity  for  rights.  The 
growth  of  empire  and  the  expansion  of  commerce  made  this  attitude 
of  exclusiveness  imposdible,  and  in  practice  it  was  modified  by 
various  expedients.  In  early  days  Bome  concluded  treaties  with 
various  Italian  and  foreign  communities  which  guaranteed  to  the 
citizens  of  each  certain  specified  rights  in  the  territory  of  the  other, 
and  provided  for  the  summary  determination  of  legal  disputes  where 
one  or  both  parties  were  resident  aliens  by  a  special  (probably 
mixed)  court  of  recuperatares.  Later  the  State  assumed  jurisdiction 
over  aliens  generally  by  appointing,  circa  242  B.C.,  a  second  praetor 
specially  charged  with  cases  inter  cives  et  peregrinos  or  inter 
peregrinos.  Neither  the  native  nor  the  foreign  law  being  directly 
applicable,  the  praetor  peregriniis  recognised  in  his  edict  and  enforced 
in  the  tribunals  under  his  control  such  generally  observed  forms 
and  customs  as  commended  themselves  by  their  simplicity  and 
reasonableness.  This  supplementary  body  of  law  came  to  be 
known  as  ih%  jus  gentium^  and  was  held  to  be  applicable  to  all  free 
men.  It  secured  to  the  alien  on  Roman  soil  private  rights  so  far 
as  required  by  his  residence  and  business  relations  there :  a  form 
of  marriage  valid  for  most  purposes,  though  not  producing  all  the 
effects  of  a  Boman  marriage ;  a  special  right  of  property  protected 
by  praetorian  remedies ;  a  system  of  contract  embracing  all  except 
the  old  and  specifically  Boman  forms ;  and  even  testamentary  power 
secundum  leges  civitates  suae  (2). 

The  institutions  of  the  jus  civile ,  however,  continued  to  be  denied 
to  foreigners  as  a  rule :  they  were  incapable  of  patria  potestas  in 
the  Boman  sense;   they  could  not  employ  the  ''civil"  modes  of 

(t)  Besides  foreigners   proper,  this  by  way  of  punishment ;  (3)  those  f reed- 
term  included  (1)  prior  to  Caracalla's  men  who  remained  in  the  lowest  grade 
decree,  the  bulk  of  Rome's  subjects  in  of  freedmanship  {dediticii), 
tibe  provinces  and  dependencies  living  (k)  Big.  49,  15,  5,  2. 
as  a  rule    under   their    own    laws ;  (/)  Ulp.  Beg.  XX.  14. 
(2)  Bomans  who  lost  tibeir  citizenship 


Digitized  by 


Google 


.  88  ALIENS. 

acquisition,  unless  commercium  had  been  expressly  conceded  to 
them ;  they  could  neither  make  nor  take  under  a  Boman  will, 
although  at  one  time  the  latter  incapacity  could  be  evaded  by  a 
tvast  Jideicommissum  (m).  Where  it  was  thought  necessary  to  apply 
a  specifically  Boman  rule  to  the  relations  of  foreigners,  the  extension 
had  either  to  be  matter  of  express  enactment  of  else  was  excused 
by  the  fiction  that  the  parties  concerned  were  Boman  citizens  (n). 

Under  the  Empire  the  disabilities  of  aliens  ceased  to  be  a  question 
of  importance  because  the  status  itself  tended  to  disappear  as  the 
result  of  increasingly  generous  extensions  of  the  franchise, 
culminating  in  the  decree  of  Caracalla  in  212  a.d.  which  conferred 
the  rights  of  citizenship  on  all  pej-egritii  then  living  under  the  sway 
of  Bome  (o).  This  enormously  enlarged  the  area  of  Boman  law, 
and  practically  did  away  with  the  necessity  for  the  ju»  gentium  as  a 
separate  system  for  non-citizens.  The  only  case  of  peregrinitas  that 
remained  under  Justinian  was  that  of  persons  who  had  forfeited 
their  civic  rights  by  condemnation  for  a  criminal  offence. 

Before  proceeding  to  the  discussion  of  the  modern  law  of 
(1)  nationality,  and  (2)  aliens,  it  is  necessary  to  refer  to  the  pro- 
visions of  the  Boman-Dutch  law  which  are  still  in  force  in  Holland 
and  South  Africa,  and  those  of  the  early  French  law,  which,  though 
greatly  modified  by  subsequent  legislation,'  may  still  require  notice 
in  Mauritius  (p). 

II.  Bonuui  Dntch  Law. — A  double  distinction  has  to  be  made. 
Persons  were,  according  to  the  place  of  their  birth,  divided 
into  "  Inheymen,"  natives  or  citizens,  and  **  Uitheymen "  (uit- 
landers),  aliens  or  foreigners  {q). 

Citizens  and  AlienB.— *'  Inheymen  "  were  those  who  were  born  (r) 
in  the  country  where  they  lived.  As  "the  country"  in 
mediflBval  times  meant  the  "  county "  (dominion  of  the  count), 
and  the  "counties"  afterwards  became  the  Provinces  of  the  United 
Netherlands,  the  idea  of  "  citizen  "  was  restricted  to  persons  born 
within   the   boundaries  of  the  province  in   which  they  resided. 

(m)  Gainff,  Inst.  II.  110,  218,  285.  which  is  practically  now  obsolete  in 

(n)  Ibid.  IV.  37.  Trinidad. 

(o)  Dig.  1,  6,  17.  (q)  Fock.  Andr.  Het  Oud  Nederl. 

(p)  It  appears  necessary  no  longer  to  Burg.  Becht,  I.  pp.  80 — 81. 
refer,   as  Burge   did   in  the   former         (r)  Grotius,  Introduction,  L  13,  1. 
edition,  to  the  early  law  of  Spain, 


Digitized  by 


Google 


CITIZENS   AND    ALIENS.  89 

On  the  same  footing  with  these  "  inheymen  "  were  placed  all  those 
who  equally  had  to  obey  the  same  sovereign  or  provincial  authority, 
that  is  to  say,  those  who  were  naturalized  ;  those  who  though  born 
outside  the  province,  were  children  of  a  citizen  who  at  the  time  of 
their  birth  was  absent  abroad  on  affairs  of  State,  or  in  the  service 
of  either  the  East  or  the  West  India  Company  (s) ;  and  those  who 
had  been  born  of  a  mother  who  at  the  time  of  their  birth  was 
travelling  beyond  the  limits  of  the  country  (t). 

Shortly,  the  word  "  citizen  "  is  used  in  the  sense  of  "  subject/' 
wherever  resident  (u). 

Citizens  were  sub-divided  into  **  burgers,"  or  citizens  born  in 
a  town,  and  "  poorters,"  or  citizens  who  were  bom  in  the  country, 
outside  the  town,  but  who  had  taken  up  their  residence  within 
the  town.  The  latter  could  obtain  citizenship  after  seven  years' 
residence.  An  alien  who  married  the  daughter  of  a  '^  burger  " 
obtained  the  full  rights  of  a  "  burger  "  (ar). 

The  difference  between  "  burgers  "  and  "  poorters  "  was  slight. 
Both  were  subject  to  the  laws  and  customs  of  the  town  and  enjoyed 
its  privileges.  But  "  poorters  "  could  not  fill  civic  offices  in  the 
town  (y). 

Thus  there  were  aliens  or  foreigners  with  regard  to  the  county  or 
province,  and  aliens  with  regard  to  the  towns  (z). 

"  Uitheymen,"  aliens  or  foreigners,  were  all  those  who  were  born 
outside  the  province,  with  the  above-mentioned  exceptions,  and  who 
were  not  naturalized;  persons  who  were  subject  to  some  other 
sovereign  (a). 

As  the  principle  of  domicil  was  predominant  in  the  Low 
Countries,  "  uitheymen,"  aliens  or  foreigners,  were  sub-divided  into 
two  classes :  (a)  aliens  who  were  not  domiciled,  and  (b)  aliens  who 
were  domiciled  within  the  province  or  town  (6). 

Kon-domiciled   AlienB.— The   disabilities  of    a   foreigner  in  the 

(«)  Van  Leeuwen,    E.  H.  E.,  III.  (z)  Fock.    Andr.,    Aanteekeningen 

12,  10.  op  Hugo  Grotius,  Inleydiug,  II.  1,  13, 

(t)  Van  Leeuwen,  loc,  crt.,  L  10,  3.  2  on  p.  43. 

(tt)  Pereira,  Institutes  of  the  Law  of  (a)  Grotius,  Introd.,  I.  13,  1 ;  v.  d. 

Ceylon,  11.  168.  Keeeael,  Thes.  Sel.,  Thes.   173;   van 

{x)  Van  Leeuwen,  loc,  at,  I.  10,  3  ;  Leeuwen,  loc.  ciL,  1.   10,   2   (note)  ; 

l^ereira,  loc,  cit,  p.  169.  Pereira,  loc,  cit,  p.  169. 

(y)  Grotius,  Obeerv.  IH.,  Obs.  21 ;  (6)  Fock.  Andr.,  Het  Oud  Nederl. 

van  Leeuwen,  loc,  at,  I.,  10,  4  and  5.  Burg.  Becht,  I.  pp.  85—88. 


Digitized  by 


Google 


90  ALIENS. 

province  or  town  where  he  was  residing  were  of  a  varied  character. 
In  early  history  they  were  numerous,  and  so  also  were  the 
"  Handvesten "  or  privileges  granted  by  the  count  for  their 
removal.  With  the  progress  and  development  of  the  counties  and 
the  commercial  intercourse  between  towns  and  provinces,  most  of 
these  diflferences  disappeared,  were  abolished,  or  died  out.  They 
remained  longest  in  the  towns,  where  they  had  been  most  numerous. 
|.  The  estate  left  by  a  non-domiciled  foreigner  who  died  within  the 
count's  territories,  fell  in  medisBval  times  entirely  to  the  count. 
In  later  days  the  right  of  the  count  dwindled  down  to  a  portion  out 
of  the  estate,  the  so-called  "  keurmede."  Gradually,  this  remnant 
of  the  count's  rights  disappeared,  being  abolished  by  special  treaty 
or  mutually  in  each  county  by  way  of  reciprocity  (c). 

In  a  similar  manner  (although  from  different  motives)  the  towns 
levied,  by  way  of  a  duty  to  be  paid  on  each  estate  which  left  the 
town,  a  toll  from  the  non-domiciled  foreigners  who  were  called  to 
an  inheritance  within  the  town,  either  as  next  of  kin  or  as  legatees. 
This  was  called  "  issue  "  or  "  exue."  It  was  gradually  abolished 
by  treaty  (d). 

Foreigners,  not  permanently  residing  in  a  town,  could  not  always 
give  evidence  against  "poorters"  or  "  burgers."  (e). 

DisabilitieB  in  Procedure. — The  greatest  difference,  and  one  which 
has  remained  to  the  present  day,  was  shown  in  the  law  of  pro- 
cedure. Privileges  were  granted  to  foreigners  who  were  not 
domiciled  in  any  of  the  Provinces  to  sue  each  other  before  the 
Supreme  Court  (Hooge  Raad)  at  the  Hague  (/),  and  those  who  were 
not  domiciled  in  the  town  where  they  were  involved  in  a  law  suit 
with  a  "poorter"  or  "burger"  obtained  quick  justice  (so-called 
"gastding,"  which  was  part  of  the  "gastrecht ''  of  the  towns)  (g). 
But  these  privileges  were  outweighed  by  disabilities  in  matters  of 
procedure,  which  were  due  not  so  much  to  feelings  of  inhospitality 
as  to  necessity. 

(c)  Fock.    Andr.,    Aanteekeningen,  (1582),  art.  18;  Grotiiis,  Observ.,  II. 

II.  p.  42.  Obs.  19  on  p.  51 ;  Van  Zurck,  Codex 

(rf)  Fock.   Andr.,     ibid.;    J.  Voet,  Batavus,      Voce      **Vreemdelingen," 

ad  Pand.,  V.  1,  99  ;   v.  d.  Keessel,  par.  2. 

Tlie8.Sel.,Thes.l74;  Grotius,  Sckorer's  (y)  Grotius,  Observ.,  11,  Obs.  19;  v. 

notes  ad.  Introd.  1,  13,  3.  Zurck,  loc,  cit,  par.  II.  No.  1 ;    v.  d. 

(c)  Fock.  Andr.  loc,  cit,  p.  43.  Keessel,  Thes.  Sel.,  Thes.  175. 

(/)  Instructions    **  Hooge    Eaad  " 
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Arrest. — ^Foreignera  without  a  residence  within  the  limits  of  a 
town,  province,  or  country,  could,  when  dwelling  in  that  town  or 
province,  be  apprehended  and  imprisoned  before  action  was  brought 
or  judgment  obtained,  for  a  debt  due  to  a  citizen,  "  burger,"  or 
"poorter"  (A).  Though  this  rule  militated  against  the  maxim 
of  Roman  Law, ''  actor  sequitur  forum  rei,"  it  was  introduced  into  the 
Dutch  provinces  by  custom  (t)  for  the  benefit  and  on  behalf  of  the 
community,  "facilioris  conveniendi  commoditatis  gratia."  It  was  of 
the  greatest  importance  to  citizens  to  know  that,  if  they  made 
contracts  with  foreign  merchants  and  the  latter  did  not  fulfil  their 
obligations,  the  persons  and  goods  of  the  merchants  might  be 
arrested  if  within  the  country  of  the  creditor's  domicil  (k). 

The  arrest  was,  however,  confined  to  cases  in  which  the  creditor 
had  a  liquid  claim  against  the  foreigner.  It  could  not  be  extended  to 
other  cases,  as  such  extension  would  have  led  to  the  withdrawal  of 
the  foreigner  from  his  natural  judge  without  sufficient  cause  (Z). 

In  the  Provinces  of  Holland  and  Utrecht  aliens  might,  in  all 
actions  brought  against  them  by  a  citizen  for  damages,  the 
recovery  of  debt,  and  other  actions  in  personam^  be  arrested  and 
have  such  of  their  property  attached  as  was  situated  within  the 
province  (wi). 

Several  ''  handvesten  "  or  privileges  were  granted  to  the  large 
towns  of  Holland,  allowing  their  "  burgers  "  and  "  poorters  "  freedom 
from  arrest  outside  those  towns,  on  the  ground  that  actions  could 
always  be  brought  before  their  natural  judges  {I). 

Citizens  or  inhabitants  of  the  same  town  could  not  efifect  any 
arrest  against  each  other  outside  that  town  ;  a  privilege  granted  by 
Mary  of  Bargundy  to  the  towns  of  the  Province  of  Holland  in 
1474  (o). 


(A)  33ort,  Troctaat  *'  van  Arresten  " ;  torion). 

v.  Bynkershoek,  Quaeet.    Jur.  Piiv.,  (w)  Van  Bynkershoek,  Quaest.  Jur. 

1.  16  ;  Sande,  Dec.  Fris.,  L  17,  def.  3 ;  Priv.,  I.  15 ;  Cf.  v.  Alphen,  Papegaey, 
Merula,  Manier  van  Procedeeren,  lY.  I.  p.  350,  Cons.  v.  Arrest,  and  as  to 

2,  25 ;  V.  d.  Keossel,  Thes.  Sel.,  Thes.  the  opinion  there  expressed,  Morula, 
175;  Cf.  J.  Voet,  ad  Pand,  V.  1,  142.  /or.  ci/.,   IV.   2,   25,   note  on    cerium 

(0  Groenewegen,  Leg.  Abr.,  C.  III.  domicilium ;  van  Leeuwen,  R.  H.  R, 

18.  V.  7,  16;  Bort,  loc.  cit,  IV,  38,  39. 

{k)   Bort,  Ice,  cit,y  I.  13.  (o)  Van    Leeuwen,    loc,  cit,    V.    7, 

(0    Bort,  loc,  cit,y  1,  16.  15 ;  Morula,  loc,  city  IV.  2,  25,  note/; 

(w)  Bort,  loc,  citj  I.  21  (Interroga-  Boi-t,  loc,  crt.,  IV.  40. 
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It  was  also  stipulated  by  a  treaty  made  on  August  18th,  1657, 
between  the  Province  of  Holland  and  West  Yrieslandt  and  the 
Province  of  Utrecht  that  those  who  were  domiciled  in  either 
Province  should  mutually  refrain  from  arresting  each  other  when 
sojourning  in  each  other's  Provinces  (p). 

In  the  Province  of  Friesland  arrests  were  not  allowed  to  be  used 
for  the  sole  purpose  of  founding  jurisdiction  except  by  way  of 
reciprocity  (q). 

The  object  of  arresting  persons  who  had  no  abode  in  the 
Province  of  the  creditor  was  to  compel  them  to  submit  to  the  juris-* 
diction  of  the  Provincial  courts  and  to  prevent  them  from  defeating 
the  ends  of  justice  by  absconding.  Thus  the  arrest  ad  fandandam 
juiisdictionem  was  not  necessary  against  aliens  residing  in  the 
Province  of  the  creditor,  and  in  Utrecht,  e.g.,  such  aliens  could 
not  be  arrested,  nor  arrest  each  other,  except  for  giving  evidence. 

Secnrity. — For  the  same  reason  it  was  a  rule  that  an  arrested 
foreigner  could  regain  his  liberty  by  giving  security  (cautio)  that  he 
would  *'  enter  appearance,  defend  and  comply  with  the  judgment." 

The  same  principle  caused  the  Provinces  to  insist  that  a  non- 
domiciled  or  non-residing  foreigner — when  suing  (as  plaintiff)  a 
person  domiciled  within  the  province — should  give  similar  caatio, 
not  only  as  a  security  for  costs  and  that  he  would  comply  with  the 
judgment,  but  also — at  least  in  Gelderland — that  he  would  not 
begin  proceedings  against  the  defendant  elsewhere  (cautio  dejiidicio 
sisti  et  de  judicata  solvendo). 

This  cautio  did  not  need  to  consist  of  a  deposit,  but  might  be  given 
by  a  personal  undertaking  of  a  surety.  If  the  foreigner  could  not 
find  someone  willing  to  act  as  surety,  he  might  become  one  for 
himself  by  binding  himself  under  oath  {i.e.,  enter  into  his  own 
recognizances)  (r). 

Domiciled  Aliens. — In  order  to  be  allowed  to  reside  permanently 
in  a  Province  or  town,  foreigners  needed  the  sanction  of  the 
authorities.  These  often  made  restrictions  or  conditions  for 
admission,  e.g.,  that  the  persons  who  desired  to  live  within  the 

(2>)  Van  Alphen,  Papegaey,  L  p.  351  Thee.  175 ;  Schraasert,  Observ.  Gelro- 

sq. ;  Merula,  ihid.  Zutph.,  I.  Obs.  21 ;  Zurok,  Cod.  Bat., 

{q)  Sande,  Dec.  Fris.,  I.  17,  def.  3  ;  voce    **  Vreemdelingen,"    par.    1 ;    J. 

Bort,  loc.  cit,  IV.  66.  Voet,  ad  Pand.,  II.  8,  pare.  1,  2  and 

(r)  Van   der  Keessel,    Thee.    Sel.,  10. 
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boundaries  had  to  bring  a  certificate  from  the  clergyman  or  the 
magistrate  of  their  last  place  of  residence,  or  had  to  show  some 
other  proof  of  their  "  life  and  conversation."  Sanction  for  these 
was  sometimes  provided  by  inflicting  a  punishment  on  the  person 
who  let  a  house  to  a  foreigner  who  had  not  complied  with  these 
provisions  (s), 

Sometimes  aliens  had  to  give  security  that  their  children  would  not 
become  paupers  after  their  death  and  thus  become  a  burden  to  the 
ratepayers  (0- 

After  their  admission  foreigners  were  on  an  equal  footing  with 
ordinary  citizens,  except  in  so  far  as  they  were  restricted  in  their 
rights  of  succession.  So  much  remained  of  .the  old  system  of 
law  being  national,  that  regarding  their  personal  status  and 
capacities,  foreigners  were  judged  according  to  the  laws  of  their 
country  of  origin  (u). 

Katnralization. — ^Letters  of  naturalization  were  granted  by  the 
sovereign  power,  that  is  to  say,  in  each  province  by  the  Provincial 
States  and  in  the  countries  belonging  to  the  generality  by  the 
States  General  (x).  Whoever  was  accepted  by  a  town  as  "  poorter  '* 
•was  no  longer  an  alien  in  the  Province.  In  this  way  the  Provincial 
States  had  not  the  sole  distribution  of  naturalization  (y). 

Much  use  was  made  of  this  power  for  the  benefit  not  only  of 
single  individuals,  but  also  of  large  numbers  of  foreigners,  especially 
in  the  18th  century,  on  behalf  of  the  French  Huguenot  exiles  {z). 

Letters  of  naturalization  entitled  the  persons  who  were  natural- 
ized to  protection  regarding  their  x>ersons  and  goods,  and  brought 

(«)  See   note  mentioned    by  Fock.  (x)  Grotius,  Introd.,  I.  13,  6;  Fock. 

Andr.,  Het  Oud  Ned.  Burg.  Becht,  I.  Andr.,   Aanteekeningen,    11.    1,    13, 

p.  87.  6 ;   V.  d.  Keesael,  Thes.  SeL,  Thee. 

(0  Van   Zurck,  Cod.   Bat.;  Groot  177;    Fock.  Andr.,    Het  Oud   Ned. 

Placaatboek,  V.   656,   677,  906,  907,  Burg.  Becht,  I.  p.  88. 

908.  (y)  Fock.    Andr.,  .Aanteekeningen^ 

(n)  U.  Huber,  Hedend.  Bechtgel.,  11.  1, 13,  6. 

I.  3,  7  and  36;  J.  Voet,  ad  Pand.  1,  4,  (z)  Fock.    Andr.,    Het   Oud   Ned, 

3,  pars,  ft— 12 ;  P.  Voet,  de  Statutis  Burg.  Becht,  I.  p.  88.    In  Friealand 

eonunque  concursu ;    Grotius,  Holl.  those  were  considered  naturalized  who 

Cons.,  m.  Cons.  241,  Noe.  2  and  3;  had  become  married  in  the  Province 

Bodenburg,  de  jure  oonjugom,  I.  2 ;  or  lived  in  it  for  five  consecutiYe  years ; 

A.  ▼.  Wesel,  Ad.  Nov.  Const.  Ultraj.,  v.  Zurck,  Cod.  Bat.,  voce  **  Vlugtelin* 

ad  act.  13,  par.  13 ;   Fock.  Andr.,  Het  gen,"  par.  3. 
Oud  Ned.  Burg.  Becht,  I.  87. 
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them  under  the  jurisdiction  of  the  Province  and  town  where  they 
had  settled.  These  letters  did  not  entitle  the  naturalized  persons  to 
hold  office  (a).  Many  Provinces  excluded  foreigners  from  the 
Provincial  administration  on  historical  grounds,  as  it  was  feared  at 
one  time,  before  the  Republic  was  established,  that  the  overlords, 
who  were  often  foreigners  themselves,  would  appoint  their  favourites 
to  such  posts,  and  most  probably  these  would  be  foreigners  too(i'). 
Afterwards  the  provisions  as  to  the  nomination  to  office  were 
modified,  but  it  remained  necessary  for  an  alien — in  order  to  obtain 
the  full  rights  of  citizenship— to  be  naturalized  ad  honores  (c). 

In  1687  it  was  resolved  by  the  States  of  Holland  not  to  grant 
any  letters  of  naturalization  without  security  that  the  applicant, 
after  having  been  naturalized,  would  remain  domiciled  in  the  Pro- 
vince. If  he  left  the  Province  for  a  longer  period  than  one  year  the 
rights  obtained  by  naturalization  were  lost  to  him  (d). 

It  always  remained  in  the  power  of  the  sovereign  authority  to 
grant  letters  of  naturalization  as  a  reward  or  as  an  act  of  grace  (e). 

Boman-Datch  Law  in  the  Colonies. — With  regard  to  citizenship,  the 
British  Colonies  where  Roman-Dutch  law  prevails,  have  now  each 
their  own  legislation,  which  will  be  referred  to  hereafter.  The  rules 
as  to  who  shall  be  considered  "  foreigners  "  have  changed  according 
to  time  and  circumstances,  but  such  of  the  disabilities  of  an  alien 
as  formed  part  of  the  Roman-Dutch  law  in  the  beginning  of  the 
19th  century  are  still  in  force,  both  in  Holland  and  in  South  Africa. 
For  example,  the  consequences  attached  to  absence  of  domicil  in 
one  of  the  South  African  Colonies  are — as  far  as  regards  the  law  of 
procedure — still  the  same  as  they  were  formerly. 

III.  Old  Law  of  France. — The  law  of  France  regarded  as  les  vrais  et 
naturels  Francais  those  who  were  born  dam  Vetendue  de  la  domina^ 
tion  Francaise^  or  in  the  colonies,  or  even  in  foreign  countries,  in 
which  the  French  Government  had  established  commercial  factories ; 
or  at  sea,  if  their  parents  were  French ;  or  even  in  a  foreign 

(a)  Van    Zurck,    Cod.    Bat,    voce  teekeningen,    11.   1,     13,    6;    y,    d. 

<*  Naturalisatie,"  par.  2.  Keessel,  Thee.  Sel..  Thes.  177. 

{b)  J.    N.  ▼.  d.    Hoop,   Dies.    33,         {d)   Fock.     Andr.,     Aanteekenin- 

par.  12 ;  cf.  Fock.  Andr.,  Het  Oud  Ned.  gen,  n.  1,  13,  6 ;  Boey,  Woordentolk 

Burg.  Becht,  I.  87 ;  v.  Zurck,  foe  cit,  p.  473. 
voce  **  Amten,"  par.  1.  (e)  Van  Zurck,  loc.  cit,  voce  **Na- 

(c)  Van  Bynkershoek,  Quseet.  Jur.  tundiBatie,"  par.  2,  note  3. 
Publ.,   n.,   11;   Fock.  Andr.,   Aan- 
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country,  if  the  father  had  not  established  his  domicil  there,  nor 
relinquished  his  intention  of  returning  to  France  (/). 

Those  born  in  provinces  re-united  to  the  Crown  of  France  were 
deemed  French  subjects,  whether  they  were  born  before  or  after  the 
re-union.  Foreigners  who  had  established  themselves  in  such  pro- 
vinces retained,  after  the  re-union,  those  rights  of  citizenship  which 
they  had  previously  acquired  under  the  laws  prevailing  there. 

The  inhabitants  of  a  province  separated  from  the  Crown,  or  of  a 
conquered  country  restored  by  treaty  of  peace,  became  subject  to 
the  power  to  whom  the  restitution  is  made,  and  consequently  aliens 
to  their  former  State,  unless  they  established  a  domicil  in  some  other 
part  of  the  dominions  of  France.  In  the  latter  case  they  retained 
their  quality  of  French  subjects. 

Birth  in  any  part  of  the  dominions  of  France,  although  the 
parents  were  aliens,  constituted  the  status  of  a  natural-bom  French 
subject. 

The  legitimate  child  of  a  marriage  between  a  Frenchman  and  a 
foreign  woman,  although  born  in  a  foreign  country,  was  a  natural- 
bom  French  subject,  but  the  mother  must  have  been  a  French 
woman  to  confer  that  status  on  an  illegitimate  child. 

Position  of  Aliens  ("  aubaines.") — In  the  early  jurisprudence  of 
France,  foreigners  born  in  neighbouring  States  were  distinguished 
by  the  appellation  of  aubaines,  alibi  nati,  from  those  who  were  born 
in  States  so  distant  that  their  real  country  was  unknown.  The 
latter  were  called  epaves.  The  condition  of  both  resembled  that 
of  serfs.  They  were  chargeable  with  heavy  duties  and  fines.  They 
could  not  marry  with  any  other  foreigner  without  the  lord's  con- 
sent. They  could  have  no  other  heirs  but  children  born  in  the 
kingdom ;  and  if  they  had  no  children,  the  lord  succeeded.  Their 
condition  was  subsequently  improved,  but  they  were  still  subject 
to  many  disabilities.  They  were  ineligible  to  all  public  oflSces. 
They  could  not  establish  a  bank  without  giving  adequate  security 
to  the  extent  of  160,000  livres,  which  was  renewed  every  five  years. 
If  a  foreigner  were  plaintiff  in  any  suit,  he  was  bound  to  give 
security  to  answer  the  sentence  and  costs  (g). 

They  were  not  admitted  to  the  benefit  of  the  cession  of  goods. 

(/)  Poihier,  Tr.  des  Personnes,  &o.         {g)  Pothier,  Tr.  des  Persoimes,  &c., 
p.  1,  tit.  2, 8. 1 ;  Deiusart,tit  Aubaine,      p.  1,  tit.  2,  s.  2. 
Merlin,  tit.  Etranger  and  Aubaine. 
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The  Ordinance  of  1667,  which  abolished  the  arrest  of  the  person 
in  civil  euits,  retained  it  against  them. 

They  could  not  be  witnesses  to  wills. 

They  could  not  dispose,  nor  could  they  acquire  by  any  gift  which 
was  to  take  effect  after  the  death  of  the  disponing  party,  as  by  gifts 
niortis  cauad^  or  by  testament.  But  they  might,  by  acts  inter  vivos, 
dispose  of  their  whole  estate.  This  incapacity  existed,  whether  the 
alien  were  domiciled  in  France,  or  were  only  passing  through  it.  It 
was,  however,  limited  to  property  situated  in  France,  for  he  was 
not  restrained  from  disposing  by  testament  of  immovable  property 
situated  elsewhere.  If  he  were  domiciled  out  of  the  kingdom,  he 
might  also  bequeath  a  debt  movable  or  immovable,  because  it 
followed  the  person  of  the  creditor. 

Foreigners  were  incapable  of  transmitting  their  succession,  except 
to  their  legitimate  children,  who  were  born,  and  dwelling  in  France. 
The  children  who  were  born  in  France  communicated  the  benefit 
of  this  privilege  to  their  brothers  and  sisters  born  out  of  the 
kingdom. 

They  might  also  transmit  their  succession  to  their  children 
resident  in  France,  who  had  obtained  letters  of  naturalization,  if  a 
clause  were  inserted  therein,  enabling  them  to  succeed  to  their 
father  and  mother,  who  were  aliens. 

Children  thus  naturalized  conamunicated  their  right  of  succession 
to  their  brothers  and  sisters  who  were  neither  naturalized,  nor  born 
in  France. 

But  to  entitle  children  not  born  in  France,  nor  naturalized,  to 
succeed  equally  with  their  brothers  and  sisters,  they  must  have 
been  resident  in  France. 

Foreigners  who  held  annuities  created  by  the  king,  and  which  were 
expressly  exempted  from  the  droit  d'Aubaine,  might  transmit  them 
to  their  descendants.  The  transmission  to  their  descendants  of 
their  movable  property  was  conceded  to  such  foreign  merchants  as 
died  in  their  journey  to,  during  their  sojourn  at,  or  on  their  return 
from  the  fairs  at  Lyons. 

The  privilege  of  transmitting  their  movables  was  also  granted  to 
ambassadors,  and  other  public  ministers,  and  to  the  persons  who 
were  in  their  suites. 

With  these  exceptions,  aliens  could  have  no  heirs.  The  property 
which  they  had  in  France  belonged  to  the  king,  a  titre  d'Atibaine. 
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A  foreigner  was  incapable  of  taking  by  succession.  Hence  the 
nearest  heir,  if  he  were  not  a  natural-born  or  naturalized  subject,  was 
passed  by,  and  the  estate  descended  on  the  next  heir,  not  being  a 
foreigner. 

Foreigners  were  not  precluded  from  insisting  on  the  prescriptions 
of  time,  although  they  could  not  acquire  a  title  by  usucajno,  nor 
exercise  the  retrait  lignager. 

Naturalization. — Whatever  might  be  the  length  of  time  a  foreigner 
had  resided  in  France,  and  although  he  might  have  married  and 
had  children  there,  he  was  deemed  an  alien,  and  could  only  acquire 
the  rights  of  a  natural- born  subject  by  letters  de  naturalite.  It  was 
the  exclusive  prerogative  of  the  king  to  grant  such  letters. 

An  alien  might  have  obtained  the  king's  letter,  removing  his 
incapacity  to  hold  an  office  or  benefice,  but  he  did  not  thereby 
become  a  naturalized  subject.  Naturalization  conferred  on  him  all 
the  rights  of  a  natural-bom  subject,  with  the  exception  of  being 
eligible  to  certain  very  eminent  offices,  for  which  he  required  the 
king's  express  permission. 

Naturalization  might  have  been  acquired  by  other  means. 
Certain  towns  in  France  received  charters  which  conferred  on  those 
who  resided  in  them  all  the  rights  of  natural-born  subjects. 

The  -manumission  of  slaves  in  the  colonies  had  the  same  effect  as 
if  they  were  born  there  (h). 

Service  in  the  army  or  navy  for  a  certain  period  conferred  the 
privileges  of  naturalization. 

Letters  of  naturalization  did  not  have  the  effect  of  investing 
the  foreigner  with  the  privileges  of  a  natural-born  subject,  if  he  did 
not  become  domiciled  in  France,  unless  they  expressly  dispensed 
with  his  residence  there  (i). 

Certain  States  were  exempted  from  the  droit  d'Aubaine.  Their 
inhabitants  were  in  all  respects  aliens,  except  that  they  acquired 
the  right  of  disposing  by  testament  of  their  property  in  France,  and 
of  transmitting  it  to  legitimate  heirs.  They  could  not,  however, 
receive  any  disposition,  viortu  catisd,  made  to  them  by  a  Frenchman, 
nor  the  succession  of  a  French  subject  {k), 

(/<)  Pothier,  Tr.  dea  Personnes,  &c.,  Geneva,    cited    in    Pothier,    Tr.  des 

pt.  i.,  tit.  2,  s.  3 ;  Denisart,  tit.  Aubaine.  Personnes,  pt  L,  tit.  2,  b.  3.     See  also 

(0  See  Weiss,  i.  296—301.  Weiss,  ii.  65. 
{k)  Arret    1739,    with    regard    to 

B.C.L. — ^VOL.  n.  7 
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Expatriation. — A  Frenchman  who  had  abandoned  his  country, 
with  no  intention  of  returning  to  it,  lost  his  rights  as  a  natural- 
born  subject. 

But  such  an  intention  was  not  presumed.  On  the  contrary,  the 
presumption  was  in  favour  of  the  intention  to  return,  which  was 
only  repelled  by  strong  and  unequivocal  indications  of  an  intention 
to  remain  permanently  established  in  a  foreign  country,  as  by 
taking  office  there,  or  receiving  letters  of  naturalization,  but  it  was 
not  repelled  by  his  marriage  there. 

When  that  intention  was  clearly  established,  he  became  as  much 
an  alien  as  if  he  had  not  been  born  in  France,  and  during  his 
absence  he  was  incapable  of  taking  by  testament  or  succession,  and 
on  his  death  his  estate  was  subject  to  the  droit  (TAichaine.  He 
might,  however,  regain  his  rights  by  returning  with  the  intention 
of  fixing  his  permanent  domicil  in  France;  and  from  the  moment 
of  his  return,  the  incapacities  which  he  had  contracted  during  his 
absence  ceased. 

Children  born  out  of  France,  of  parents  who  were  natural-born 
subjects,  but  had  expatriated  themselves,  were  deemed  aliens  only 
so  long  as  they  were  absent  from  France.  If  they  came  to  France 
they  acquired  all  the  rights  of  French  subjects  (i). 

The  children,  although  born  in  a  foreign  country,  might  succeed 
to  their  father  and  mother  who  had  quitted  France  with  no  inten- 
tion of  returning.  As  the  children  bom  in  France  of  a  parent  who 
was  an  alien  succeeded  him,  although  the  alien  could  not  himself 
transmit  his  succession,  the  same  rule  was  considered  to  prevail  in 
favour  of  a  child,  who  was  born  in  a  foreign  country,  of  a  parent 
who  had  expatriated  himself,  for  he  was  not  less  a  Frenchman 
than  he  who  was  bom  in  France  of  alien  parents  (m). 

Droit  d*Aubaine. — When  a  foreigner  died,  leaving  property  in 
France,  it  was  the  inalienable  and  inherent  prerogative  of  the 
Crown,  that  the  king  succeeded  to  it.  Such  was  the  droit 
d'Auhaine.  It  was  the  necessary  effect  of  the  incapacity  of  an 
alien  to  transmit  his  succession,  and  not  of  the  incapacity  of  the 
alien  to  succeed  ;  because,  when  the  nearest  heir  could  not  succeed, 
because  he  was  an  alien,  the  Crown  did  not  acquire  a  right  to  the 


(?)    Baoquet,      c.     39,     du     Droit      Personnes,  &c.,  pt.  i.,  tit.  2,  8.  4. 
d'Aubaine,     cited     Pothier,    Tr.    des  (m)  Ibid, 
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property,  but  a  more  remote  heir  was  admitted  to  the  succession. 
It  was  therefore  held  that  a  treaty  simply  renouncing  the  droit 
cTAubaine  in  favour  of  a  particular  State,  did  not  enable  its 
inhabitants  to  take  successions  (n). 

It  was  also  decided,  that  a  treaty  which  France  had  made  with 
a  State,  abolishing  the  droit  d^Aubaine,  would  not  extend  to  her 
colonies  (o). 

It  was  incumbent  on  the  Grown,  or  those  claiming  the  benefit  of 
the  droit  d'Aiibaine,  to  prove  that  the  deceased  was  an  alien  {p). 

It  continued  to  prevail  in  France  until  the  year  1790,  when  it 
was  abolished  by  the  National  Assembly,  and  aliens  were  admitted 
to  succeed  in  the  same  manner  as  Frenchmen  (q). 

The  Code  Civil,  however,  revived  the  former  law  of  France.  It 
ordains  that  a  foreigner  shall  enjoy  in  France  the  same  civil  rights 
as  are  or  shall  be  accorded  to  Frenchmen  by  the  treaties  of  that 
nation  to  which  such  foreigner  shall  belong  (r). 

Similarly,  a  foreigner  is  not  permitted  to  succeed  to  property 
which  his  relation,  foreigner  or  Frenchman,  possesses  in  the 
territory  of  France,  except  in  those  cases,  and  in  the  manner  in 
which  a  Frenchman  succeeds  to  his  relation  possessing  property 
within  the  country  of  such  foreigner  («). 

Dispositions  are  not  allowed  for  the  benefit  of  a  foreigner,  except 
in  those  cases  where  such  foreigner  would  be  allowed  to  make  a 
disposition  for  the  benefit  of  a  Frenchman  (t). 

These  provisions  were,  however,  expressly  repealed  by  the  law  of 
July  4th,  1819,  by  which  it  was  enacted  that  aliens  should  have  the 
right  of  succeeding,  of  disposing,  and  of  acquiring,  in  the  same 
manner  as  native  French  subjects,  throughout  the  whole  extent  of 
the  kingdom. 

Mauritiiu. — As  regards  Mauritius  (ceded  in  1810),  the  Code  Civil 
is  still  in  force  (u)  unless  where  specially  repealed.  It  may  be  a 
question  how  the  provisions  of  the  Code  with  regard  to  nationality, 
if  still  effective  {e.g.,  articles  15, 102,  912), are  to  be  applied;  and  the 

(ti)  Denisart,    tit.   Aubaine,  ss.    2,  "  Codes  Fran9ais,"  notes  to  Civil  Code, 

67.  Merlin,  tit.  Heritier,  pt.  2,  ss.  2, 3.  art.  11. 

(o)  Burge  ;  citing   Denisart^   s.   10,  (r)  Art.  11. 

p.  607.  (»)  Art.  726. 

[p)  Merlin,  tit  Aubaine,  s.  1.  (0  Art  912. 

{q)  Lois,  6  Aug.   1790 ;    13  April,  (u)  See  supra,  VoL  I.  202. 
1791;  3  Sept  1791.  IripieretMonnier, 

7—2 
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opinion  has  been  expressed  that  the  proper  rule  for  the  Court  is 
to  treat  articles  having  direct  reference  to  French  nationality  as 
eliminated  because  unsuited  to  the  inhabitants  of  the  colony  (x). 

The  modern  law  of  nationality  and  aliens  may  be  dealt  with  under 
the  heads  of  (1)  the  general  principles  governing  original  nationality 
and  naturalization  in  civilized  States ;  (2)  the  law  of  the  United 
Kingdom  with  regard  to  original  nationality,  aliens,  denization 
and  naturalization;  (8)  the  laws  of  the  British  Dominions  as  to 
naturalization  and  aliens ;  (4)  the  main  outlines  of  the  foreign 
systems  of  law  as  to  the  position  of  aliens. 

Bales  of  jurisdiction  over  aliens,  other  than  the  exceptional  rule 
based  on  alienage,  will  be  dealt  with  in  the  chapter  on  '^  Foreign 
Judgments." 

SECTION    ir. 

Genbraii  Principles  of  Nationality  and  Naturalization. 

Statement  of  Principles.^ — There  are  two  main  standards  adopted 
hy  national  practice  for  determining  original  nationality :  (1)  the 
territorial  or  feudal  standard,  or,  as  it  is  called,  the  jus  soli,  fixing 
on  a  child  when  born  the  nationality  of  the  place  of  birth ;  (2)  the 
national  standard,  which  was  that  of  the  Boman  Law,  the  jus 
sanguinis,  giving  a  child  the  nationality  of  his  parents  wherever 
born.  Most  nations,  however,  do  not  adopt  either  of  these  to  the 
exclusion  of  the  other,  though  some  of  the  Spanish- American  States 
of  South  America  follow  the  ju^  soli  principle  only,  and  the  jus 
sanguinis  principle  is  upheld  similarly  by  Germany,  Austria, 
Hungary,  Norway,  Sweden,  Switzerland,  and  Boumania.  The  former 
principle  is  also  that  of  the  Common  Law  of  England  and  the 
United  States  (y),  as  also  of  Denmark,  Holland  and  Portugal :  but 
it  has  been  supplemented  by  the  introduction  of  the  jus  sanguinis  ,- 
while,  conversely,  the  jus  sanguinis  has  been  supplemented  by  the  jus 
soli  in  certain  cases  in  France,  Belgium,  Greece,  Spain,  Bussia,  Italy, 
Bulgaria,  Luxemburg,  Monaco,  Turkey,  and  Japan.  Nationality 
is  acquired  in  almost  all  systems  by  the  following  methods :  (1)  by 
birth  as  above ;    (2)  by  marriage  in  the  case  of  women  (z) ;    (3)  by 

(jc)  Piggott, Nationality,!. 215 — 218.      but  she  must   be  capable    of    being 
(y)  U.  S.  Eev.  Stat.  s.  1992.  naturalized,  and  for  this  purpose  it 

(z)  Great  Britain,  and  United  States,      seems  immaterial  whether  the  marriage 
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naturalization  (a)  and  iu  some  coantries  by  entering  the  public, 
military,  or  civil  service  of  the  State  (b) ;  (4)  in  the  case  of  infant 
children  by  naturalization  of  parents  (c) ;  (5)  by  legitimation;  and  (6) 
in  the  case  of  a  wife  by  the  naturalization  of  her  husband  {d).  In 
some  systems  children  of  unknown  parents  or  parents  of  uncertain 
nationality  take  the  nationality  of  the  place  of  their  birth  (c).  In 
most  systems  subjects  or  citizens  can  renounce  their  original 
nationality  (/),  and  former  subjects  can  recover  it  (g).  Nationality, 
original  or  acquired,  is  lost  in  most  systems  by  (1)  naturalization 
abroad  {h) ;  (2)  entering  the  public  service  of  a  foreign  State 
without  the  authorisation  of  the  person's  sovereign  or  Govern- 
ment (i) ;  (8)  in  the  case  of  women  by  marriage  to  a  foreign 
subject  {k) ;  (4)  it  is  also  lost  in  some  systems  by  prolonged  absence 
abroad  (I)  or  fixing  domicil  abroad,  or  emigration  (ni) ;  (5)  in  the 


precedes  or  follows  the  natuitdization 
(Van  Dyne,  s.  51).  An  American 
woman  marr^'ing  an  alien  takes  her 
husband's  nationality,  Act  193  of  1907, 
8.  4  ;  Van  Dyne,  s.  55 ;  see  Comitis  v. 
Parkerson  (1893),  56  Fed.  E.  556;  Law 
Mag.  and  Hev.  (1907),  xxxiii.  163; 
France,  Greece,  Germany,  Spain,  Nor- 
way, Switzerland,  Turkey,  Holland, 
Austria,  Hungary,  Bulgaria,  Italy, 
Japan,  in  the  case  of  a  man  marrying 
a  woman  who  is  head  of  a  family ;  and 
Turkej'.  In  Uruguay  apparently  it 
is  not  so. 

(«)  See  infra, 

{b)  France,  Austria,  Germany, 
Spain,  Noi-way,   Italy,  Bussia. 

(c)  France,  Bulgaria,  Russia,  except 
as  to  antenati  children  ;  Japan. 

(d)  So  Hungar}% 

{e)  Austria,  Hungary,  Bulgaria, 
Geneva,  Belgium,  Italy,  Holland  (if 
residing  until  twenty- three),  Greece, 
Norway,  Japan,  Turkey. 

( / )  Hungary,  Sei-via,  Great  Britain, 
United  States,  Switzerland. 

(y)  Great  Britain,  France,  Belgium, 
Greece,  Italy,  Boumania,  Japan, 
Sweden,  Switzerland,  Spain,  Germany, 
Hungary. 


(h)  Great  Britain,  United  States,  by 
special  conventions.  See  14  0pp. 
Att.-Gen.  295 ;  9  0pp.  Att.-Gen.  62 ; 
see  Kent  ii.  lect.  xxv.  49.  France, 
Belgium,  Greece,  Italy,  Holland, 
Portugal,  Spain,  Sweden,  Norway, 
Japan. 

(i")  France,  Bulgaria,  Greece,  Hun- 
gary, Italy,  Holland,  Portugal,  Eou- 
mania,  Spain,  Germany,  Great  Britain 
and  United  States.  For  Japan,  see 
p.  124,  n.  (6). 

(k)  See  suprOf  p.  100.  Hungary, 
Italy,  Mexico;  and  Japan,  and  the  wife 
or  child  of  a  person  losing  Japanese 
nationality  also  lose  it  if  they  acquire 
his  nationality. 

(1)  Germany,  Hungary,  Sweden,  and 
Mexico,  ten  years  each,  but  under 
German  law  absence  has  no  effect  if 
the  name  is  retained  on  the  consular 
register,  and  in  the  United  States 
since  1907  there  is  a  similar  provision ; 
Denmark  ;  and  naturalization  is  lost 
by  residence  in  native  country  after 
two  years  in  Costa  Eica  and  Salvador 
and  Mexico ;  in  Belgium  by  residence 
in  a  foreign  country  without  autjnua 
reverteiidi, 

(m)  Sweden,  Norway. 
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case  of  infant  children,  by  their  father's  loss  or  renunciation  of 
nationality  or  that  of  their  mother  if  surviving,  provided  they 
continue  to  reside  with  the  parent,  subject  to  an  option  at  the 
time  when  the  children  attain  their  majority  to  choose  their  original 
nationality  (n),  or  (6)  by  legitimation  by  a  foreign  father  (o).  Adop- 
tion does  not  generally  have  the  effect  of  conferring  nationality  {p). 
In  most  countries  in  order  to  obtain  naturalization  a  period  of 
residence  is  required,  in  some  cases  such  residence  requiring  leave 
from  the  Government  of  the  State  to  which  application  for 
naturalization  is  to  be  made  (q),  and  sometimes  also  from  the 
State  to  which  the  applicant  actually  belongs  (r).  Bussia  does 
not  allow  denationalization  of  native-born  subjects  at  all  («) ; 
Switzerland  only  allows  nationality  to  be  lost  by  express  renuncia- 
tion, and  in  Argentina  it  seems  that  nationality  is  indelible  (0- 
Some  nations  distinguish  between  applicants  for  naturalization 
who  are  of  the  same  race  as  themselves  and  applicants  of  distinct 
racial  origin  from  themselves,  e.g.,  Greece  in  favour  of  homogenes 
allowing  a  shorter  time  of  residence,  Italy  in  favour  of  Italians 
who  do  not  belong  to  the  kingdom,  and  Venezuela  in  favour  of 
persons  born  in  Spanish  America  and  the  Antilles,  and  coming  to 
fix  their  domicil  in  Venezuela  (u). 

The  effects  of  naturalization  are  generally  in  most  systems  to 
assimilate  the  naturalized  person  in  all  respects  to  the  native-born 
subject,  politically  as  well  as  socially  (:r);  but  in  certain  States 
high  executive  office,  such  as  that  of  President  or  Vice-President, 
or  membership  of  the  Legislature,  is  either  not  open  to  naturalized 

(n)  So  France,    and    see    p.     104,  Eeports,    1893,   P.   P.    Misc.   No.   3, 

note  (/)).    In  Germany  this  option  does  p.      113;     Swiss    Federal     Law    of 

not  exist.  Natm-alization    of     the    25 th    June, 

(o)  Germany,  Hungary,  Greece.  1903,  art.  7. 

(p)  In  Japan  it  has  this  effect,  as  {u)  Greece,  two  years  for  homogenes, 

also    has    recognition    by    Japanese  three  years  for  others ;  Italy,  Law  of 

parents  (Law  No.  66  of  1899,  arts.  5,  6).  May  17th,  1906,  No.  217;  Weiss,  i., 

In    Hungary   it    dispenses  with   the  p.  668 ;  Nationality  and  Naturalization 

requisite  of  five  years'  residence  before  Reports,  1893,  P.  P.  Misc.  No.  3  (1 893). 

naturalization  (Law  of  1879,  art.  8).  Venezuela,  if  such  persons  domicile  in 

{q)  France,    to    fix    an    authorised  the  country, 

domicil,  residence  and  a  decree  are  (x)  So  in  Great  Britain,  but  the  effect 

required.  of  naturalization   is  confined  to  the 

(r)  Turkey,  Germany.  United  Kingdom.  Naturalization  Act, 

(«)  Weiss,  i.  608.  1870,  s.  14;  Germany,  and  Canada. 

(Q  NatLonaUty  and   Naturalization 
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persons  or  not  until  after  a  certain  interval  after  naturalization  (y), 
and  in  a  few  the  highest  offices  are  reserved  to  native-born  citizens, 
e.g.,  in  the  United  States  and  Brazil  (z),  and  two  grades  of  natm-ali- 
zation  corresponding  to  this  distinction  are  recognised  in  some 
Btate8(a). 

The  grant  of  naturalization  is  usually  entrusted  to  the  Executive  (6), 
but  in  some  cases  it  is  reserved  to  the  Judicature,  e.g.,  in  the  United 
States  (c)  and  Belgium,  and  in  many  British  Colonies  the  Courts 
formally  admit  persons  qualified  to  naturalization. 

In  the  case  of  federations  the  power  of  granting  naturalization 
is  generally  reserved  to  the  federal  authority  to  the  exclusion  of 
the  component  States  (d). 

The  application  of  these  several  general  rules  and  their  varia- 
tions may  now  be  noticed  under  the  heads  of  (1)  nationality  of 
wife,  (2)  nationality  of  children,  (8)  the  jiis  sanguinis  and  jtis  soli, 
(4)  conditions  of  naturalization,  (5)  loss  of  nationality,  (6)  recovery 
of  nationality,  (7)  naturalization  in  Federal  States,  (8)  nationality 
by  change  of  sovereignty. 

Wife. — As  said  above,  it  is  almost  an  invariable  rule  that  the  wife 
takes  the  nationality  of  the  husband,  whether  it  be  that  possessed 
by  him  at  the  time  of  marriage  or  that  acquired  by  him  subse- 
quently (e),  if  such  is  the  effect  of  his  law  on  her  (/) ;  and  she 
cannot  acquire  one  independently  for  herself  (g).  If  the  husband 
re-acquires  his  original  nationality,  the  wife  will  generally  also 


(y)  Portugal  and  France,  not  for  ten 
years,  except  by  special  decree  after 
one  year,  eligible  to  Parliament,  but 
eligible  to  Presidency ;  Bulgaria,  not  for 
fifteen  years ;  Hungaiy,  United  States, 
see  ivfra. 

(z)  Nationality  and  Naturalization 
E^rts,  1893,  P.  P.  Misc.  No.  3, 
p.  133. 

(a)  F,f/.t  Belgium,  see  infra,  p.  122. 

(fc)  Denmark,  Germany,  Hungary, 
Mexico,  Spain,  Great  Britain,  and 
Switzerland. 

(r)  Moore's  Int.  Law  Digest,  III., 
328. 

(d)  So  the  United  States,  Switzer- 
land (see  also  infra,  pp.  128,  129), 
Canada,    and    Australia  ;     but     for 


Germany,  see  infra,  p.  129. 

(e)  So  Eoumania,  Japan,  Bussia, 
Servia  (if  Servians  are  reciprocally  so 
treated  in  that  State),  Portugal, 
Salvador,  Ecuador,  Belgium,  Fi-ance 
as  above,  Greece,  Italy,  Holland, 
Sweden,  Canada,  Switzerland,  Ger- 
many and  Great  Britain,  but  not 
in  Hungary.  If  a  husband  ac- 
quires Hungarian  nationality  the 
wife  does  too,  but  if  he  renounces 
it  she  only  loses  it  if  she  follows  him 
abroad. 

(/)  So  France  and  Servia  on  recipro- 
city, Portugal,  Italy, 

((/)  Bussia,  France,  Holland,  and 
Great  Britain. 
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thereby  take  it  (ft) ;  but  there  are  exceptions  to  this  rule,  e.g.,  in 
France  this  is  left  to  her  option  (i).  On  the  dissolution  of  the 
marriage  by  death  of  the  husband  or  by  divorce,  in  many  systems 
a  wife  is  allowed  to  recover  her  original  nationality  by  returning  to 
that  country  and  settling  or  domiciling  herself  there  by  leave  of  the 
authorities  (fc),  or  without  it  in  some  countries  {I);  but  a  foreign 
widow  of  a  subject  is  generally  held  to  retain  her  husband's 
nationality  until  she  takes  steps  to  acquire  another  {m).  In  some 
countries  she  reverts  to  her  original  nationality  ipso  facto  by  the 
dissolution  of  her  marriage  with  a  foreigner  (h)« 

Children. — As  a  rule  minor  children  follow  the  nationality  of  their 
father  if  legitimate,  and  that  of  their  mother  if  natural  (o).  If  the 
parent  change  his  or  her  nationality,  by  some  systems  the  child 
previously  born  who  resides  with  him  or  her  retains  his  former 
nationality,  but  has  an  option  to  take  the  new  nationality  at 
majority  (p\  while  in  others  he  becomes  a  citizen  of  the  new  country 
subject  to  a  right  to  resume  his  original  nationality  at  majority  (g). 
Children  born  after  the  parent's  naturalization  follow  his 
nationality  (/). 

A  special  privilege  is  also  given  in  many  systems  which  adopt 
the  jus  sangidnisy  to  children  of  former  subjects  born  abroad,  to 
acquire  their  parents'  original  nationality  by  settling  in  the 
country,   and  at  majority  electing  to  belong  to  it  (s).     Similarly, 


(A)  See  above. 

(i)  French  C.  C,  art.  18. 

{k)  Italy,  Greece,  France,  Eussia, 
Salvador,  Spain,  Ecuador,  Costa  Bica, 
Japan,  Switzerland,  Holland,  Great 
Biitaiu  and  the  United  States  all  allow 
it  on  her  taking  up  domicil  at  home 
again.  In  Hungary  a  wife  who  loses 
Hungarian  nationality  by  marriage  re- 
covers it  in  case  of  nullity  of  marriage. 

(0  So  Guatemala  and  United 
States. 

{m)  Mexico,  Japan,  Italy,  Hussia, 
Salvador,  Ecuador,  and  Costa  Bica, 
Great  Britain  and  the  United  States.  In 
Norway  stepchildren  follow  their  step- 
father's nationality.  In  Bulgaria  a 
foreign  widow  of  a  Bulgarian  can 
renounce  his  nationality. 

{ii)  So  Belgium,  if  she  is  living  in 


Belgium  at  the  husband's  death, 
Guatemala  and  Salvador,  1906,  J.  ^558. 

(o)  Germany,  Austria,  Hungary, 
Holland,  Bulgaria,  Spain,  Sweden, 
Switzerland,  Greece,  Japan,  France, 
Italy,  United  States  and  Great  Britain. 
So  the  Institute.  In  Turkey  a  natural 
child  probably  follows  the  nationality 
of  his  father  if  Turkish  and  that  of 
his  mother  if  Turkish,  1905,  J.  874. 

(p)  Greece,  Bussia,  Tui-key;  and 
Belgium,  if  they  so  declare,  at  eighteen 
or  twenty-one  years. 

{q)  Italy,  Gi'eece,  France,  and  Hol- 
land, unless  the  children  declare  other- 
wise ;  in  Hungary  children  lose  Hun- 
garian nationality  only  by  following 
their  parents  abroad. 

(r)  E.g,,  Bussia  and  Turkey. 

(«)  Japan,  Sweden,  France,  Greece, 
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countries  which  adopt  the  jus  sangtunis  allow  children  of  foreign 
parents  born  in  their  territory  to  opt  for  that  nationality  at 
majority  (t),  and  children  of  native  subjects  born  abroad  are 
allowed  by  their  national  law  to  opt  for  allegiance  of  the  place 
of  birth  {u).  In  some  countries  which  follow  this  principle  the 
birth  of  a  child  in  their  territory  to  foreign  parents  (fathers)  also 
born  there  imposes  on  the  child  the  nationality  of  that  country^ 
sometimes  without  the  option  of  refusing  it,  sometimes  through 
the  exercise  of  such  an  option  (x).  Conversely,  some  countries, 
which  adopt  the  jm  soli  allow  children  born  to  foreigners  in  their 
territory  to  opt  for  their  parents'  nationality  at  majority  (i/). 

"Jua  Sangninis *'  and  "Jus  SoH." — The  leading  features  of  the 
various  foreign  systems  dealing  with  original  nationality  may  now 
be  briefly  noticed.  The  law  of  Great  Britain  and  the  British 
Dominions  is  considered  afterwards. 

Argentina. — The  jus  soli  applies,  but  children  of  Argentine 
parents  born  abroad  can  opt  for  Argentine  nationality.  Children 
born  in  Argentine  legations  or  warships,  or  under  the  Argentine 
flag  in  neutral  waters,  and  persons  born  in  the  United  Provinces 
of  La  Plata  before  their  emancipation  upon  declaring  such  an 
intention  become  Argentine  citizens  (2'). 

Austria. — The  general  rule  of  ihe  jus  sanguinis  is  adopted  (a). 

Belgium. — In  Belgium  a  Belgian-born  foreigner  can  claim  Belgian 
nationality  at  eighteen  and  at  twenty-one,  otheiwise  he  is  held 
foreign  (b).  In  other  respects  the  ordinaiy  rules  as  above  mentioned 
are  followed,  and  foundlings  take  Belgian  nationality  (c). 

Bolivia. — In  Bolivia  all  Bolivian-born  persons,  and  foreign-born 

and  Italy.    So  Great  Britain  (s.  4  of  (y)  Japan,  Sweden,  Fiance,  Greece, 

Act  uf  1870)  and  Brazil.  and  Italy.    So  Great  Britain  (s.  4  of 

(0  Bulgaria,  Belgium,  France,  Italy,  Act  of  1870)  and  Brazil. 

Luxemburg,  Mexico,  Monaco,  Russia,  (z)  Law  of  18G9;  Nation.  andNatur. 

and  Spain.  Reports,    1893,    P.   P.   Misc.    No.   3, 

(a)  Bulgaria,  Great  Britain  (Act  of  p.  130;  Weiss,  i.  222. 

1870,  8.  4),  and  Spain.  (u)  C.  C,  art  28. 

(ar)  France  treats  them  as  nationals  (/>)  Law  of  July  16th,  1889,  art.  9  of 

unless  the  parent  is  the  mother  and  0.  C,  and  Law  of  March  25tli,  1894 ; 

they  decline  nationality  after  reaching  Nation,    and  Natur.    Reports,    189:i, 

majority;  and  Luxemburg  treats  them  P.  P.  G.  7352. 

as    nationals    unless    they     declare  (c)  Law    of    August    6th,     1881 ; 

otherwise    at    majority,  if  they  are  Nation,    and    Natur.    Reports,   16 jS, 

domiciled  there.  P.  P.  Misc.  No.  3,  p.  17. 
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children  of  Bolivian  parents  abroad  on  public  service  or  as  political 
exiles,  or  of  Bolivian  parents,  if  becoming  domiciled  in  the  country, 
are  Bolivians  (d). 

Brazil. — The  law  of  Brazil  combines  the  two  main  principles, 
the  following  being  Brazilian  citizens:  (1)  Children  born  in 
Brazil,  though  of  a  foreign  father,  if  not  an  ex-territorial  person ; 
(2'  children  of  a  Brazilian  father,  or  natural  children  of  a  Brazilian 
mother,  born  abroad  if  they  establish  their  domicil  in  Brazil ; 
(3)  children  of  a  Brazilian  father  abroad  on  the  Brazilian  service, 
though  they  do  not  domicile  themselves  in  Brazil ;  (4)  foreigners 
present  in  Brazil  on  November  15th,  1889,  who  did  not  declare 
their  intention  to  retain  their  original  nationality  before  August  24th, 
1891 ;  (5)  foreigners  owning  land  in  Brazil  and  married  to  Brazilian 
women  or  having  Brazilian  children  if  they  reside  in  Brazil,  unless 
they  declare  their  intention  of  not  changing  nationality  (e). 

Bulgaria. — The   status  of  Bulgarian    subjects   is    possessed   by 

(1)  children  of  Bulgarian  subjects,  whether  born  abroad  or  not ; 

(2)  children  born  in  the  principality  to  a  foreigner  who  was  also 
born  there ;  (3)  children  born  to  a  foreigner  in  the  principality  if 
domiciled  there  at  majority;  but  children  born  to  foreigners  in 
Bulgaria  can  renounce  Bulgarian  nationality  (/). 

Cadli. — The  status  of  Chilians  is  possessed  by  (1)  persons  born  in 
Chili;  (2)  children  of  Chilian  parents  born  abroad,  by  being 
domiciled  in  Chili ;  (3)  children  of  Chilians  in  the  service  of  the 
Eepublic  abroad  (</). 

Columbia. — In  Columbia  children  of  native  Columbians  or  of 
foreigners  domiciled  in  the  Bepublic,  and  legitimate  children  of  a 
Columbian  father  and  mother  born  abroad  and  afterwards  becoming 
domiciled  there  ;  children  born  abroad  of  a  Columbian  father  and 
mother  and  domiciled  there,  and  all  Spanish-Americans  registering 
themselves  in  the  country,  are  Columbians  (fe). 

CoiLgo  State. — Congolese  nationality  is  acquired  by  birth  on 
Congolese  territory  to  Congolese  parents  and  foundlings,  and 
natural  children  follow  the  stattts  of  the  parent  who  recognises  them. 

(r/)  Constitution  of  1878 ;  Weiss,  i.,  ports,  1893,  P.  P.  Misc.  No.  3,  p.  38. 
223.  {g)  Constitution    of    1833,    art    6; 

(e)  Law  of  November   12tli,    1902,  Weiss,  i.,  224;    Nation,   and  Natur. 

Ann.  de  liCg.  Etr.  1903,  763.  Eeports,  1893,  P.  P.  Misc.  No.  3,  p.  160. 

(/)  Law  of  1903,  Ann.  de  Log.  Etr.  (A)  Constitution    of    1886,    art.   8; 

1905,  398;    Nation,  and  Natur.  Ee-  Weiss,  i.,  632. 
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<3ongo-born  children  of  aliens  can  in  a  year  after  majority  claim 
Congolese  nationality  by  declaration ;  if  domiciled  there  during  the 
year  after  majority  and  the  three  preceding  years  they  are 
presumed  to  be  Congolese,  unless  they  show  otherwise  (i). 

Costa  Rica. — The  jus  sanguinis,  legitimate  or  illegitimate,  applies  ; 
and  native-born  Costa  Ricans  comprise  foundlings,  and  children 
•of  a  foreign  father  born  in  the  territory  who  are  registered  there 
^s  citizens  (A:). 

Denmark. — Besides  applying  the  jus  sanguinis  in  the  case  of 
legitimate,  natural,  and  acknowledged  children,  Danish  nationality 
is  also  possessed  by  persons  born  in  Denmark  who  continuously 
reside  there  till  nineteen,  unless  within  the  last  year  they  declare 
-otherwise,  and  have  proved  that  they  have  a  nationality  else- 
where, and  by  foundlings.  The  ordinary  rules  given  above  relating 
to  wife  and  children's  nationality  are  followed  (t), 

Ecuador. — The  law  of  Ecuador  follows  the  same  lines.  The 
following  are  citizens :  (1)  Ecuador-born  children  of  Ecuadorian 
parents  or  foreign  fathers  resident  there ;  (2)  children  of  Ecuadorian 
parents  born  abroad  on  settling  there  and  declaring  intention  to 
that  effect;  (3)  foreigners  having  property  there  or  possessing 
talents  useful  to  the  State  after  a  year's  residence  (m). 

Egypt. — Egyptian  subjects  have  Ottoman  nationality  and  Egyptian 
native  character.  The  following  are  Egyptians :  (1)  persons  settled 
in  Egypt  before  January  1st,  1848,  who  have  kept  their  domicil 
there ;  (2)  Ottoman  subjects  born  in  Egypt  of  persons  domiciled 
there  who  have  kept  their  domicil  there ;  (3)  Ottoman  subjects  born 
and  domiciled  in  Egypt  who  have  satisfied  the  Egyptian  law  of 
military  service ;  (4)  children  born  in  Egypt  of  unknown  parents  (/*)• 

France. — The  law  of  France  requires  more  detailed  consideration 
on  account  of  its  elaborate  character. 

French  nationality  is  enjoyed  by  (1)  all  persons  born  of  French 
parents  in  France  or  abroad — natural  children  follow  the  nationality 

(0  Decree  of  December  27th,  1892,  de  Leg.  Etr.  1899,  578. 

Ann.  de  Leg.  Etr.  1893,  883 ;  Nation.  (m)  Constitution   of    1869,    art.   4 ; 

«andNatur.Eeport8, 1895,  P.P.  C.  7830.  Weiss,   i.,   224;    Nation,   and  Natur. 

{k)  Law  of  December  20th,   1886,  Eeports,   1893,  P.   P.    Misc.  No.    3, 

Nation,  and    Natur.    Eeports,   1893,  p.  163. 

P.  P.  Misc.  No.  3,  p.  153;  Weiss,  i.,  (w)  Decree  of  June  29th,  1900;  Ann. 

:230 ;  Ann.  de  Leg.  Etr.  1887,  869.  de  Leg.  Etr.  1901,  548. 

(0  Law  of  March  19th,  1898 ;  Ann.. 
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of  the  parent  against  whom  filiation  is  first  proved,  either  by  judg- 
ment or  acknowledgment,  the  nationality  of  the  father  being  pre- 
ferred to  that  of  the  mother  when  the  filiation  is  established  i» 
respect  of  both  parents  at  the  same  time  (o) ;  (2)  all  persons  born  ii> 
France  of  unknown  parents  or  parents  of  unknown  nationality  {p) ; 
(3)  persons  born  in  France  of  foreign  parents,  of  whom  one  was- 
born  there,  with  liberty,  if  it  was  the  mother  so  born,  to  decline 
French  nationality  in  the  year  following  their  majority,  and  a 
natural  child  can  decline  French  nationality  in  the  cases  where  a 
legitimate  child  can  do  so,  where  the  parent  is  not  the  one  whose 
nationality  he  is  bound  to  follow  (q) ;  (4)  persons  born  in  France 
to  foreigners  not  bom  there  who  at  the  time  of  their  majority  are 
domiciled  there,  unless  in  the  year  following  their  majority,  as. 
decided  by  French  law,  they  have  declined  French  nationality,  and 
proved  that  they  have  retained  their  nationality  by  an  attestation 
from  their  Government  and  produce  a  certificate  of  having  served 
with  the  colours  (if  this  was  necessary  by  their. national  law)  (r)- 
K atural  children  born  in  France  regularly  acknowledged  by  a. 
foreign  father,  although  following  the  father's  nationality,  will 
become  French  unless  they  make  the  required  declaration,  and 
produce  the  like  certificates  from  the  foreign  authorities  (s). 

In  the  French  colonies,  other  than  Guadaloupe,  Martinique,  and 
Reunion  (1)  and  (2)  above  only  apply,  adding  in  (1),  after  "France,"" 
"the  colonies,"  and  in  (2)  substituting  for  "France"  "the 
colonies  "  (t).  In  the  excepted  colonies  all  the  foregoing  applies^ 
except  that  in  (8)  the  law  of  1889  reads  "all  persons  born  in 
France  to  a  foreigner  born  there  "  (u). 

The  provisions  for  children  of  former  French  subjects  may  here 
be  noticed ;  persons  born  in  France  or  abroad  of  parents  one  of 
whom  has  lost  French  nationality  can  claim  such  nationality  at 

(o)  Art.  8  of  C.  C.  modified  by  Law  of  {s)  The    practice     of     the    British 

Jiuie  26th »  1889.  Gk)vemment  has  been  to  refuse  certifi- 

(/>)  Ibid,  Gates  to  this  class  of  persons  on  the- 

(7)  Ibid,,  modified  by  Law  of  July  ground  that  they  are  not  British  sub- 

22ud,  1893.  jects  by  English    law:    Shedden  v, 

(r)  Ibid,      During   minority  he    ia  Patrick,  1854,  1  Macq.  535. 
considei-ed  a  foreigner:  1907,  J.  750;  (/)  Decree  of  February  7th,   1897,. 

but  minors  under  class  (3)  are  con-  1898,  J.  196. 
sidered  French.  Fuzier-Herman,  Nat.  (»)  Jbid. 

No.  241  et  «cry. 
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any  age  as  stated  below  (x),  unless,  being  domiciled  in  France  and 
summoned  to  the  colours  since  their  majority,  they  have  invoked 
their  foreign  nationality  (y). 

The  jus  soli  18  admitted  supplementarily:  a  person  born  in  France 
to  a  foreigner  and  who  is  not  domiciled  there  at  the  time  of  his 
majority  (-?)  can,  until  he  has  completed  twenty-two  years  of  age, 
submit  to  fix  his  domicil  in  France,  and  by  doing  so  within  a  year 
can  claim  French  nationality  on  making  a  declaration  to  that  effect 
and  registering  it  at  the  Ministry  of  Justice;  a  declarant,  not 
having  all  the  legal  qualifications,  may  have  his  application  refused, 
but  notification  of  the  refusal  must  be  given  him  within  two  months 
from  the  date  of  the  declaration,  and  an  appeal  lies  to  the  Civil 
Tribunal.  The  application  may  also  be  refused  for  "indignity" 
after  a  decree  rendered  on  the  report  of  the  Council  of  State.  If 
the  applicant  is  under  twenty-one  years  of  age,  the  declaration  is 
made  for  him  by  his  father,  or  in  case  of  the  death  of  the  father, 
by  the  mother,  or  in  case  of  the  death  of  both  or  their  incapacity, 
by  the  guardian,  authorised  by  the  family  council.  Such  a  person 
also  becomes  French  if,  being  on  the  census  rolls,  he  takes  part 
in  recruiting  operations  without  invoking  his  foreign  nationality  (a). 

In  the  case  of  wife  and  children,  there  are  the  following  pro- 
visions : — The  alien  wife  of  a  Frenchman  takes  French  nationality  (6). 
The  wife  of  a  foreigner  who  has  naturalized  himself  in  France  and 
the  adult  children  of  a  naturalized  foreigner  can  on  demand  obtain 
French  nationality  without  a  time  of  probation,  either  by  the  decree 
which  gives  this  quality  to  the  husband  or  to  the  father  or  mother, 
or  as  a  consequence  of  the  declaration  made  by  them  under  art.  9. 
The  infant  children  of  a  father  or  surviving  mother  who  have  become 
naturalized  in  France  become  French,  unless  within  a  year  after 
their  majority  they  decline  under  art.  8,  sub-s.  4  (c).    A  French- 

{x)  See  iii/ra,  note  (a).  196.      This   applies    to   cliildreu    not 

(y)  Art.    10,    modified  by  Law    of  grandchildren  of  former  French  sub- 

June  26th,  1889.  jects.     It  is  sufficient  if  one  parent  is 

(z)  1889,  J.  647.  French.    It  perhaps  does  not  extend 

(tt)  Art.  9,  modified  by  Law  of  Jidy  to    his   wife  and  children :  "Weiss  i. 

22nd,  1893.    Such  a  person  is  French  145—152. 

under  a  **  suspensive  condition,"  and  (b)  Art.   12,   modified   by  Law    of 

is  liable  to  expulsion  during  minority,  June  26th,  1889. 

as  stated  in  (r)  above.     Such  is  the  (c)  Ibid, 

law  in  the  French  colonies:  1898,  J. 
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woman  marrying  a  foreigner  follows  the  condition  of  her  husbandy 
unless  her  marriage  does  not  confer  upon  her  his  nationality,  in 
which  case  she  remains  French  (d).  If  her  marriage  is  dissolved 
by  the  husband's  death  or  divorce  (e),  she  recovers  French  nation- 
ality after  Government  authorisation,  provided  that  she  resides, 
in  France  or  returns  there  and  makes  a  declaration  that  she 
means  to  settle  there.  Where  the  marriage  is  dissolved  by  the 
death  of  the  husband,  French  nationality  can  be  granted  by  the 
same  decree  of  reintegration  to  the  minor  children,  on  the  mother's 
demand  or  by  a  subsequent  decree  on  the  demand  of  the  guardian, 
with  the  approval  of  the  family  council  (/). 

Germany. — The  principle  of  inheriting  the  parent's  nationality 
prevails  in  Germany,  the  legitimate  child  taking  that  of  the  father 
and  the  illegitimate  ihild  that  of  the  mother.  Nationality  i& 
also  acquired  by  legitimation  and  marriage  (g). 

Greece. — This  is  similar  to  the  law  of  France.  The  jus  aan- 
guinis,  legitimate  and  illegitimate,  is  applied.  Children  born  in 
Greece  of  unknown  parents,  and  children  of  a  foreign  mother  and 
a  Greek  father  who  recognises  them,  are  Greek  subjects.  Persons 
born  in  Greece  of  foreign  parents  can  opt  for  Greek  nationality  at 
majority  (ft). 

Guatemala. — The  jus  soli  prevails,  but  foreigners  can  withdraw 
from  citizenship  (i). 

Haiti. — The  law  of  Haiti  is  wider  in  its  scope ;  all  persons  bom 
in  Haiti  and  elsewhere  of  a  Haitian  father,  or  of  a  Haitian  mother, 
or  born  in  Haiti  of  a  foreign  father  or  mother  of  African  descent, 
are  Haitians  (k). 

Holland. — Besides  the  ordinary  rules  above  as  to  legitimate, 
natural,  and  acknowledged  children  of  Dutch  subjects  being  Dutch 
subjects  by  birth,  natural  children  bom  in  Holland  not  acknow- 
ledged by  father  or  mother  are  Dutch  subjects ;  as  also  are  children 

((/)  Art.  17,  modified  by  June  26th,  p.  52 ;  In  trod.  Law  to  0.  C,  art  41. 
1889.  {h)  0.  0.,  art.  14 ;    Weiss,  i.  234 ; 

(e)  It  is   immaterial   that    divorce  Law  of  November  10th,  1856 ;  Nation, 

has  been  pronounced  for  a  cause  not  and  Natur.  Eeports,  1893,  P.  P.  Misc. 

recognised  by  French  law :    Weiss  i.  No.  3,  p.  62. 
570.  (t)  Constitution  of  1859 ;  Weiss,  i., 

(/)  Art.  19,  June  26th,  1889.  248. 

(gr)  Law  of  June  1st,  1870;  Nation,  (A;)  Nation.  andNatur.  Eeports,  1893,. 

and    Natur.    Eeports,    Misc.    No.  3,  P.  P.  [C— 7164]. 
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of  a  person  domiciled  in  the  country,  either  father  or  mother,  such 
person  being  born  of  a  mother  resident  in  the  kingdom,  unless  it 
be  shown  that  the  child  as  an  alien  belongs  to  another  State  ;  and 
foundlings  or  children  abandoned  in  Holland  (Z).  Children  of  a 
Dutch  citizen,  either  born  in  wedlock,  legitimated  or  acknowledged, 
whose  father  lost  his  Dutch  nationality  by  becoming  naturalized  in 
another  country  after  their  birth,  can  regain  Dutch  nationality  by 
declaring  within  one  year  after  attaining  twenty-one  years  their 
intention  to  do  so,  whether  they  reside  in  the  Netherlands  or  its 
colonies  or  in  any  other  country.  The  same  option  is  allowed  to 
an  illegitimate  child  of  a  Dutch  mother  who  becomes  naturalized  in 
a  foreign  country  (m). 

Hungary. — Hungarian  nationality  belongs  to  (1)  the  legitimate 
children  of  a  Hungarian  subject;  (2)  the  illegitimate  children  of 
a  Hungarian  woman,  though  born  abroad ;  (3)  legitimated  children 
of  a  Hungarian  subject  born  of  an  alien  woman  (u). 

Italy. — ^In  Italy  the  jus  sanguinis  is  applied,  with  exceptions  in 
favour  of  children  of  Italian  parents  who  have  lost  ItaUan  citizen- 
ship before  their  birth.  These,  if  born  and  resident  in  Italy,  are 
Italian  citizens,  unless  they  declare  otherwise ;  if  born  abroad  they 
can  elect  for  Italian  citizenship  on  coming  of  age ;  and  the  same 
principle  applies  in  favour  of  Italian-born  children  of  a  foreign 
father,  who,  if  their  father  has  been  domiciled  for  ten  years  in 
Italy,  are  presumed  Italian;  and  if  he  has  not  been  domiciled 
there  so  long  they  are  presumed  foreign,  unless  they  make  contrary 
declarations,  and  in  the  latter  case  become  domiciled  themselves 
there  in  a  year. 

This  is  similar  to  the  provision  of  the  French  Code,  art.  8  (o). 

Japan. — Japanese  nationality  is  enjoyed  by  (1)  children  of  a 
father  who  is  Japanese  at  the  date  of  birth,  or,  in  the  case  of  a 
posthumous  child,  a  father  who  was  Japanese  at  his  death,  or,  if  the 
father  has  ceased  to  be  Japanese  before  the  child*s  birth,  a  father 
who  was  Japanese  at  the  time  of  conception,  except  where  both 
parents  quit  the  family  together,  unless  the  father  re-enters  it 
before  birth ;   (2)  children  of  a  Japanese  mother,  if  the  father  or 

(0  Law  of  December   12th,  1892,  (n)  Law  of  1879,  arts.  3,  4. 

arts.  1,  2;  Ann.  de  Leg.  Etr.  1893,  (o)  C.  C,  arts.  6,  8.      See  p.  107, 

497.  ante. 

(m)  Law  of  1892,  art.  10. 
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his  nationality  is  unknown;  (3)  children  whose  parents  are  unknown 
or  have  no  nationality  if  born  in  Japan,  but  if  the  place  of  birth  is 
not  known,  residence  in  Japan  confers  it.  Nationality  is  decided 
from  the  time  of  birth,  but  if  the  parents  change  their  nationality 
between  conception  and  birth,  the  child  only  retains  Japanese 
nationality  if  resident  in  Japan. 

Japanese  nationality  may  be  elected  (1)  where  the  mother  is 
Japanese  and  the  father  is  alien ;  (2)  where  the  child  is  born  in 
Japan ;  (3)  where  the  child  of  parents  formerly  Japanese  is  born 
after  their  loss  of  status ;  (4)  in  the  <;ase  of  an  adult  child  of  parents 
naturalizing  in  Japan,  the  election  to  be  made  within  a  year  after 
he  attains  majority  according  to  his  proper  law  and  after  he  has 
been  domiciled  there  for  a  year  after  notice  of  intention  to  do  so  (/>). 

Luxemburg. — ^As  above  noticed,  persons  domiciled  in  Luxemburg 
and  bom  there  of  foreign  parents  born  there,  and  residing  there 
till  the  birth  of  the  child,  are  Luxemburg  subjects  unless  at 
twenty-one  they  claim  foreign  nationality  (g). 

Mexico. — The  law  of  Mexico  has  similar  provisions  to  those 
of  Italy  above  mentioned,  allowing  children  of  Mexican  subjects 
who  have  lost  Mexican  nationality  before  the  children's  birth  to 
^laim  Mexican  nationality,  failing  which  they  are  considered  foreign, 
and  regarding  Mexican-born  children  of  foreigners  as  Mexicans, 
unless  they  claim  otherwise  within  a  year  after  their  majority, 
according  to  their  national  law  (r). 

Monaco. — The  jtis  sanguinis  governs;  but  children  born  in 
Monaco  or  abroad  to  parents  of  whom  one  has  lost  Monacan 
nationality  can  claim  nationality  after  majority,  if  resident  in 
Monaco,  and  foundlings  are  Monacans  (s). 

Montenegro. — There  appear  to  be  no  written  laws  as  to 
nationality  {t). 

Norway.— Children  born  in  wedlock  to  Norwegian  parents 
(which  includes  legitimated  children)  who  are  State  citizens  or 
of  a  Norwegian  mother  who  is  a  State  citizen  are  State  citizens. 

{p)  Law  of  March,   1899  ;  1906,  J.  No.  3,  p.  168 ;  Weiss,  i  248. 

111.  («)  Law  of  June  26tli,  1900;  Ann. 

(q)  Nation.  andNatur.  Eeports,  1893,  de  Leg.  Etr.  1901,  293. 

P.  P.  Misc.  No.  3,  p.  72 ;  Weiss,  i.  236.  (0  Nation,  and  Natur.  Eeports,  1893, 

(r)  Law  of  May  28tli,  1886 ;  Nation,  P.  P.  Misc.  No.  3,  p.  70. 
and  Natur.  Eepoi-ts,  1893,  P.  P.  Misc. 
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Foundlings  are  considered  bom  of  State  citizens,  unless  their  parents 
can  be  traced  or  their  nationality  proved  before  the  children  reach 
the  age  of  eighteen  (u). 

Farafiruay.  —  The  status  of  Paraguayan  citizens  belongs  to 
(1)  persons  born  in  Paraguay ;  (2)  children  of  Paraguayan  parents, 
by  residence  in  Paraguay;  (8)  children  born  abroad  of  a  Paraguayan 
father  in  the  service  of  the  State  (x). 

Persia. — The  law  of  Persia  applies  the  jus  sanguinis,  but  also 
allows  children  of  aliens  born  there  to  become  subjects  at  majority. 
The  ordinary  rules  are  also  in  force,  viz.,  that  a  wife  takes  the 
husband's  nationality,  not  being  able  to  acquire  Persian  nationality 
independently  of  him ;  that  widows  resume  their  original  nationality ; 
and  that  children  follow  their  father's  change  of  nationality,  if 
post-natif  but  not  if  ante-nati  iy). 

Fern. — The  status  of  a  Peruvian  by  birth  is  possessed  by 
(1)  persons  born  in  Peru ;  (2)  children  of  a  Peruvian  parent  born 
abroad  who  are  registered  as  citizens;  (8)  natives  of  Spanish  America 
and  Spaniards  who  were  in  Peru  when  independence  was  proclaimed, 
and  have  since  resided  there  (^). 

Portugal. — The  jus  soli  governs,  but  a  Portuguese-bom  child  of 
foreign  parents  can  repudiate  Portuguese  nationality  at  majority 
or  on  emancipation,  and  claim  his  own  nationality.  His  guardian 
or  father  during  his  minority  can  claim  foreign  nationality  in  his 
name,  but  at  majority  he  can  reclaim  Portuguese  nationality.  On 
the  other  hand,  legitimate  and  natural  children  of  Portuguese  born 
abroad  are  Portuguese  (a). 

Roumania. — Boumanian  nationality  belongs  to  all  children  born 
of  Boumanian  parents  anywhere,  and  foundlings,  while  children  born 
to  foreign  parents  in  Boumania  are  foreign  (6). 

Russia. — In  Bussia  the  jvs  sanguinis  is  followed,  but  a  child 
born  and  brought  up  in  Bussia  can,  in  his  twenty-second  year^ 
claim  Bussian  nationality  (c). 

(u)  Law  of  Apnl  21st,  1888 ;  Weiss,  34 ;  Weiss,  i.  225 ;  Nation,  and  Natur. 

i.  219 ;  Nation,  and  Natur.  R«p.  1893,  Rep.  1893,  P.  P.  Misc.  No.  3,  p.  180. 
P.  P.  Misc.  No.  3,  p.  100.  (a)  C.  0.  18;    Nation,  and  Natur. 

(jr)  Constitution  of  1870,  art,  35  ;  Rep.  1893,  P.  P.  Misc.  No.  3,  p.  78. 
Weiss,  L  224.  (5)   Constitution ;       Nation.      and 

(y)  Law  of  1895;  Nation,  and  Natur.  Natur.  Rep.  P.  P.  Misc.  No.  3,  p.  79; 

Rep.  1895,  P.  P.  [C— 7593],  p.  1.  Weiss,  i.  220. 

(z)  Constitution  of  1860,  arts.  33,  (c)  Weiss,  i.   240;   Code  of  Laws, 

B.C.L. — VOL.  n.  8 


Digitized  by 


Google 


114  ALIENS. 

Salvador. — The  jus  soli  is  applied,  except  in  the  case  of  children  of 
transient  foreigners  and  of  diplomatic  persons,  and  the  jtis  sanguinis, 
if  followed  by  option  (rf). 

San  Doming^o. — ^Dominican  nationality  belongs  to  (1)  persons  born 
in  San  Domingo,  whatever  the  nationality  of  their  parents ; 
(2)  children  of  Dominican  parents  born  abroad,  upon  their  fixing 
their  domicil  in  San  Domingo ;  (8)  natives  of  Spanish-American 
Republics  or  the  Spanish  Antilles,  upon  their  establishing  their 
residence  in  the  Republic  and  desiring  to  acquire  citizenship 
there  (e). 

Servia. — The  jus  sanguinis  is  followed  (/). 

Spain.  —  In  Spain  the  jv^t  sanguinis  and  the  ju^  soli  are 
recognised  (gf),  but  Spanish-born  foreigners,  in  order  to  obtain 
Spanish  nationality,  must  opt  for  it  within  a  year  after  majority 
or  emancipation,  or  their  parents  can  opt  it  for  them,  being 
minors  (h) ;  and  Spaniards  foreign-born,  if  foreign  by  the  jus  soli, 
can  renounce  Spanish  nationality,  or  if  having  lost  their  nationality 
owing  to  their  parents  having  lost  it,  can  recover  it  (t). 

Sweden. — The  ordinary  rules  as  to  legitimate  children  taking 
the  nationality  of  their  father,  and  natural  ones  that  of  their 
mother,  and  the  wife  following  that  of  her  husband,  and  foundlings 
taking  that  of  the  place  of  birth,  prevail.  Similarly  to  the  rule  in 
other  States,  a  foreign  child  born  in  Sweden  and  domiciled  there 
continuously  till  twenty-two  becomes  a  Swedish  citizen,  unless  he 
renounces  it,  and  proves  that  he  has  a  nationality  elsewhere.  A 
foreign  woman  marrying  a  Swede  acquires  Swedish  nationality, 
and  children  born  before  marriage  to  them,  if  then  still  minors,  do 
the  same.  If  a  Swedish  mother  of  illegitimate  children  marries  a 
person  other  than  the  father,  the  children's  nationality  is  not 
affected  {k). 

Switzerland. — The  legitimate  children  of  a  Swiss  citizen  acquire 

arts.  1023,  1024;  Nation,  and  Natur.  p.  84. 

Rep.  1893,  P.  P.  Misc.  No.  3,  p.  81.  (g)  Art.  17. 

(d)  Constitution  of  1883;  Weiss,  i.  (A)  0.  C.  arts.  18, 19. 
262.  (0  C.  C.  art  24. 

(e)  Constitution,  art..  7;  Weiss,  L  (k)  Nation,  and  Natur.  Bep.,  1895, 
226;  Nation,  and  Natur.  Eep.  1893,  P.  P.  [C— 7692];  Law  of  October 
P.  P.  [C— 7164],  p.  4.  Ist,  1894,  Ann.   de  Leg.  Etr.,   1895, 

(/)  C.    C.    art.    44;    Nation,    and      766. 
Natur.  Eep.  1893,  P.  P.  Misc.  No.  3, 
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his  nationality  wherever  they  may  be  born;  and  conversely,  the 
children  of  an  alien  father  born  in  Switzerland  do  not  in  general 
acquire  Swiss  nationality  except  by  naturalization.  But  a  canton 
may  provide  by  legislation  that  the  children  born  of  domiciled  aliens 
within  its  jurisdiction  shall  become  citizens  of  the  canton,  and 
therefore  o£  the  Federation,  without  the  consent  of  the  Federal 
Council  being  required — 

(a)  If  the  mother  was  originally  a  Swiss  citizen. 

(b)  If  at  the  date  of  the  birth  ef  the  child  its  parents  had 
been  uninterruptedly  domiciled  within  the  canton  for  five  years  at 
least;  but  such  children  may  opt  for  the  nationality  of  their 
parents  (t). 

Turkey. — In  Turkey  a  child  born  of  Turkish  parents  abroad  is 
Turkish,  and  if  born  in  Turkey  of  foreign  parents  is  a  foreigner, 
unless  he  claims  Ottoman  nationality  within  three  years  after 
majority  (reckoned  according  to  his  national  law).  All  persons 
living  in  Turkey  are  reputed  Ottoman  subjects  till  they  prove 
otherwise  (m). 

United  States. — All  persons  born  in  the  United  States,  with  the 
exception  of  Indians  who  are  not  taxed  (n),  and  not  subject  to  any 
foreign  power,  are  United  States  citizens  or  citizens  of  the  State 
where  they  reside  (o).  The  words  "  not  subject  to  any  foreign 
power  "  exclude  the  children  of  persons  engaged  in  the  diplomatic 
service  of  foreign  governments,  and  perhaps  the  children  of  citizens 
or  subjects  of  foreign  States  who  are  temporarily  resident  in  the 
United  States  (p).  A  person  so  born  and  taken  abroad  during 
minority  can  elect  United  States  nationality  at  ma j  or ity  (q) .  Children 
whose  fathers  have  never  resided  in  the  United  States  are  not  citizens. 

(0  See  Federal  Law  of  Naturaliza-  Wall.  U.  S.  at  p.  93;   Be  Look  Tin 

tion  of  June  24th,  1903,  art.  6.  Sing  (188i),   21   Fed.   Eep.  905 ;   He 

(m)  Law  of  1869;  Nation,  and  Natur.  Wong  Kim  Ark  (1896),  71  Fed.  382, 

Rep.  1893,  P.  P.  Miao.  No.  3,  p.  119;  and  (1898)  169  U.   S.  649.    But  the 

Weiss,  i.  241;  and  1905,  J.  585,  872.  common  law  doctrine  of  the /ua  solih&s 

(n)  Karrahoo   v.   Adams  (1870),    1  been  held  to  apply  absolutely  in  the 

DilL  (U.  S.),  344  ;  TJ.  S.  v.  Osbome  United  States  (Van  Dyne,  s.  3),  and  a 

(1880),  6  Sawy.  (U.  S.)  406.  child  bom  of  Chinese  parents  who  can 

(o)  U.  8.  Rev.  Stat.  s.  1992.     The  never  be  naturalized  (see  below)  has 

Constitution  Amendment  xiv.  s.  1,  is  been  held  to  be  a  United  States  citizen, 

similarly  expressed,   except  that  the  See  also  Lynch  i\  Clarke,  1  Sandf .  Ch. 

reference  to  Indians  is  omitted.  N.  Y.  584,  and  Kent's  Comm.  ii.,  39. 

(p)  Slaughterhouse  cases  (1872),  16  {q)  Van  Dyne,  p.  26. 
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Children  of  persons  now  or  formerly  citizens  of  the  United  States, 
though  born  abroad,  are  also  natural-bom  citizens  if  at  the  time 
of  birth  their  fathers  have  not  renounced  United  States  citizenship ; 
and  if  they  continue  to  reside  abroad  they  must  at  eighteen  years 
of  age  record  at  an  American  consulate  their  intention  to  become 
residents  and  remain  citizens  of  the  United  States,  and  must  take 
the  oath  of  allegiance  at  majority  (r). 

Urugnay. — The  status  of  natural  citizens  is  possessed  by  free- 
men born  in  Uruguay,  and  that  of  legal  citizens  by  children  of 
native  parents  born  abroad,  upon  their  taking  up  their  residence 
in  the  country  («). 

Venezuela. — The  following  persons  are  Venezuelans :  (1)  persons 
bom  in  Venezuela,  whatever  the  nationality  of  their  parents; 
(2)  children  of  Venezuelan  parents  bom  abroad,  if  making  their 
domicil  in  Venezuela  and  declaring  their  desire  to  become  Vene- 
zuelans; and  (8)  persons  bom  in  a  Spanish-American  Republic 
or  the  Spanish  Antilles,  upon  their  fixing  their  residence  in 
Venezuela  and  desiring^  to  become  citizens  (0- 

IV.  KatnralizatioiL — There  are  certain  common  features  of  almost 
all  the  systems  of  law  which  regulate  naturalization  or  the  acquisition 
of  a  new  nationality — (1)  a  period  of  preliminary  residence  in  the 
State  to  which  application  is  to  be  made ;  (2)  the  applicant  must 
be  of  full  age,  with  certain  exceptions  for  infants;  (8)  in  many 
systems  he  must  be  of  good  character,  or  capable  of  supporting 
himself  and  his  family;  (4)  in  many  systems  naturalization  of 
a  husband  or  a  father  extends  its  effects  to  his  wife  and  children, 
while  in  others  it  is  only  allowed  to  affect  himself,  leaving  the 
minor  children  under  their  old  nationality  until  they  can  act  for 
themselves  as  regards  it;  (5)  exceptions  from  the  ordinary  con- 
ditions of  obtaining  naturalization  are  granted  in  favour  of  former 
subjects  or  persons  of  exceptional  qualifications,  or  spouses  of 
national  subjects.  The  general  rules  on  the  subject  of  naturaliza- 
tion may  be  stated  briefly  in  a  comparative  form — 

1.  Residence. — A  preliminary  period  of  residence  is  required  in 

(r)  U.  S.  Rev.  Stat.,  es.  1993,  2172,  P.  P.  Misc.  No.  3,  p.  182. 
and  Act  193  of  1907,  8.  6.  (0  Constitution  of  April  9tli,  1891, 

(«)  Constitution   of    1829,    art.    6 ;  art.    6 ;     Ann,    de    Leg.    Etr.    1892» 

Weiss,    i.  225;    Law  of   July  13th,  987. 
1874 ;  Nation,  and  Natur.  Rep.,  1893, 
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the  following  States  {u) : — ^Austria,  ten  years ;  Belgium,  five  years ; 
Argentina,  two  years ;  Bulgaria,  three  years  (x) ;  Holland,  Luxemburg, 
Hungary,  Bussia,  and  Turkey,  five  years ;  Brazil,  two  years ;  Mexico, 
Paraguay,  and  Domingo,  two  years ;  Costa  Rica,  Nicaragua,  Honduras, 
Chili,  Ecuador,  and  Bolivia,  one  year ;  Uruguay,  three  or  four  years ; 
Greece,  three  years ;  France,  three  years'  authorised  domicil  or  ten 
years'  continuous  residence  in  France  or  abroad  in  employment  of 
the  French  Government,  and  in  the  French  colonies  similar  terms 
of  residence  are  required,  but  no  authorisation  for  domicil;  in 
Portugal,  one  year ;  Sweden  and  Norway,  three  years ;  Denmark, 
fifteen  years ;  Italy,  six  years ;  Boumania,ten  years ;  Switzerland,  two 
years.  In  the  United  States  the  period  is  five  years,  one  of  which 
must  have  been  passed  within  the  State  or  territory  of  the  Court  to 
which  application  is  made,  and  no  person  is  to  be  naturalized  within 
thirty  days  before  a  general  election  taking  place  within  the  terri- 
torial jurisdiction  of  the  Court,  with  two  years'  previous  notice  of 
such  intention  to  any  Federal  Court  or  Court  of  Record  having 
common  law  jurisdiction  (y). 

The  requisites  for  naturalization  also  include,  besides  residence 
in  the  United  States,  a  declaration  or  oath  before  a  competent  Court 
two  years  previously  to  admission,  and  after  the  age  of  eighteen, 
their  bond  fide  intention  to  become  United  States  citizens  and  to 
renounce  foreign  allegiance  {z). 

Persons  who,  not  being  citizens,  owe  permanent  allegiance  to  the 
United  States  and  have  been  resident  there,  in  order  to  obtain 
naturalization  need  not  renounce  foreign  allegiance,  but  must  make 
a  similar  declaration,  and  the  two  years'  residence  so  required  counts 
as  part  of  the  five  years  (a). 

In  Japan  five  years'  domicil  is  required,  but  this  requisite  is  not 
applicable  to  children  of  Japanese  parents,  the  husband  of  a 
Japanese  wife,  persons  born  in  Japan,  or  persons  who  have  resided 
there  ten  years  continuously,  in  which  cases  three  years'  residence  is 
necessary,  except  for  Japan-born  children  of  Japan-born  parents ; 
and  a  foreigner  whose  father  or  mother  is  Japanese,  and  who  is 

(u)  In  Great  Britain  a  period  of  five  {y)  Act   338    of   1906,    88.    6,    10, 

years,  and  in  Canada  three  years  is  reproduoing  Bev.  Stat.  U.  S.,  s.  2165. 

required.  (z)  Act  338  of  1906,  8.  4,  repealing 

(x)  For  ordinary  naturalization,  see  U.  S.  Bev.  Stat.,  8.  2167. 

»«/ra.  (a)  Ibid,,  8.  30. 
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domiciled  here,  can  be  naturalized  on  merely  proving  regular 
conduct  and  loss  of  foreign  nationality  (b). 

In  Germany,  Peru,  Venezuela  and  Spain,  no  time  of  residence 
is  specified,  but  domicil  at  the  date  of  application  is  necessary; 
but  in  Venezuela  naturalization  is  imposed  on  emigrants  arriving, 
though  for  ten  years  afterwards  they  are  exempted  from  military 
service. 

2.  Capacity. — The  only  exceptions  to  the  rule  that  the  applicant 
must  be  mi  juris  are  to  be  found  in  the  provisions  common  to 
many  systems  enabling  minors  to  become  naturalized  with  the 
concurrence  of  a  parent  or  guardian  (c),  and  certain  systems  allow 
minors  to  opt  for  nationality  in  certain  cases,  e.g.,  by  Belgian  law 
Belgian-bom  children  of  foreigners  may  opt  for  Belgian  nationality 
at  eighteen  (i).  But  the  age  of  majority  is  not  the  same  in  all 
countries  (e) ;  thus  in  Holland  he  must  be  twenty-three,  in  Luxem- 
burg twenty-five,  and  in  Turkey  he  must  be  of  full  age  by  his 
original  law  (/). 

In  Japan  an  applicant  for  naturalization  must  be  twenty  years 
old  and  of  capacity  by  his  national  law,  besides  proving  regular 
conduct  and  having  no  foreign  nationality  (g).  In  Germany  one  of 
the  requisites  is  capacity  to  manage  affairs. 

In  the  United  States  no  alien  can  be  naturalized  who  cannot 
speak  the  English  language,  except  aliens  who  are  physically 
unable  to  do  so  if  otherwise  qualified  to  be  United  States  citizens, 
or  aliens  who  declare  their  intention  to  become  citizens  and  make 
homestead  entries  upon  the  public  lands  of  the  United  States  (h). 
Only  aliens  who  are  free  white  persons  or  of  African  nationality 
or  descent  can  be  naturalized  in  the  United  States,  and  this 
excludes  persons  belonging  to  the  Chinese  or  Mongolian  races  (t). 
Aliens  belonging  to  a  foreign  country  at  war  with  the  United  States 
cannot  be  naturalized  {k). 

A  wife  cannot  in  many  countries,  e.g.,  France,  apply  for  a  new 
nationality  independently  of  her  husband,  even  when  judicially 

{b)  Law  of  1899,  arts.  7,  9.  (g)  Law  of  1899,  art.  7. 

(c)  E,g.,  German  Nat  Stat  art.  8;  (A)  Act  338  of  1906,  s.  8. 

French  C.  C,  art.  9,  modified  by  Law  (0  U.  S.  Eev.  Stat.,  s.  2169  ;  In  re 

of  1889.  Ah  Yup  (1880),  6  Sawy.  (U.  S.)  155; 

{d)  Law  of  July  16th,  1889.  U.  S.  Stat  oh.  126,  1882  ;  In  re  Gee 

(e)  See  in/ra,  chap,  vii.,  Majority.  Hop  (1895),  71  Fed.  Rep.  274. 

(/)  Weiss,  i.  612.  (k)  U.  S.  E«v.  Stat,  s.  2171. 
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separated  from  him  (decided  by  the  French  Courts  in  the  famous 
Bauffremont  Case)  (1) ;  and  this  is  the  case  also  in  the  systems  of 
Holland  and  other  countries  which  make  her  nationality  the  same 
as  his. 

In  the  United  States  it  has  been  held  that  a  married  woman  may 
be  naturalized  without  the  concurrence  of  her  husband  (m).  She 
cannot  be  so  in  Japan  (n). 

8.  Character  and  Kon-Chargeability. — The  conditions  of  good 
character  and  capacity  to  support  himself  and  his  family 
are  required  expressly  by  the  laws  of  Germany,  Hungary, 
Norway,  Sweden,  United  States  (partially),  Persia,  Mexico  and 
Japan,  and  impliedly  by  systems  such  as  that  of  Prance  which 
require  the  probationary  time  of  residence  to  be  authorised 
by  the  authorities.  The  United  States  exclude  anarchists  and 
polygamists  (o). 

4.  Extension  to  Family. — Naturalization  of  a  head  of  a  family 
confers  that  nationality  upon  a  wife  (Japan),  and  minor  children  as 
well  as  wife  in  Germany,  Austria,  Hungary,  Bulgaria,  Columbia, 
and  Venezuela,  United  States,  Denmark,  Norway,  Sweden 
(except  ante-nati  children)  if  they  live  with  their  parents  and  are 
educated  by  them  (Norway) ;  in  Holland,  Italy,  Spain,  Japan, 
Greece;  in  Switzerland,  provided  by  the  law  of  their  former 
nationality  they  are  subject  to  the  power  of  the  parent  or  husband, 
and  no  special  exception  is  made  by  the  Federal  Council  as  regards 
them  ip).  In  the  United  States  the  wife  and  minor  children  of 
a  person  who  has  declared  his  intention  to  become  a  citizen  of  the 
United  States  and  dies  before  he  is  actually  naturalized,  are 
entitled  to  be  naturaUzed  on  complying  with  the  other  statutory 
requisites  without  making  any  declaration  of  intention  (q). 

In  the  United  States  until  1855  the  common  law  doctrine 
prevailed  on  this  subject,  and  marriage  did  not  affect  the  wife's 
nationality.  Now  the  wife  must  be  capable  of  naturalization, 
and  it  seems  to  be  an  open  question  whether   she  must  have 

(0  1876,  J.  350;  1877,  J.  314.  (o)  Act  338  of  1906,  bs.  7,  4;  Van 

(w)  Priest  v,  Cmnmings  (1837),  16  Dyne,  s.  32. 

Wend.  (N.  Y.)  617 ;  (1838)  20  Wend.  (p)  See  Federal  Law  of  Natnraliza. 

(N.  Y.)  338.    But  see  In  re  Langtry  tion,  1903,  art.  3. 

(1887),  31  Fed.  Rep.  879.  (q)  Act  338  of  1906,  a.  4  (6),  repro- 

(n)  Law  of  1899,  art.  8.  dudng  Eev.  Stat.,  s.  2168. 
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resided  in  the  United  States  for  the  prescribed  time  (r).  A  resident 
alien  mother  who  marries  a  United  States  citizen  becomes  a  United 
States  citizen  together  with  her  minor  son  living  with  her,  and  if 
she  is  a  widow  her  naturalization  naturalizes  him  (s). 

In  the  United  States  children  of  naturalized  persons,  if  under 
twenty-one  at  the  time  of  their  parents'  naturalization  and  dwelling 
in  the  United  States,  are  considered  to  be  United  States  citizens  (t). 

On  the  other  hand,  as  already  seen,  in  France  the  wife  of  a 
foreigner  who  obtains  naturalization  there,  and  his  adult  children, 
do  not  follow  his  change  of  nationality  unless  they  demand  it,  when 
they  can  obtain  it  without  the  necessity  of  residence,  and  infant 
children  in  such  a  case  can  refuse  it  within  a  year  after  their 
majority  («). 

In  Bussia,  Turkey,  and  Greece  the  grant  of  nationality  has  only 
an  individual  effect. 

In  Greece  children  born  before  naturalization  of  their  parent 
remain  alien,  but  if  not  then  of  age  they  can  acquire  Greek 
nationality  by  declaration  before  twenty-two  if  resident;  if  born  in 
the  probationary  period  of  their  parent  they  become  Greek  on 
their  parent's  naturalization. 

In  Belgium  minor  children  of  naturalized  Belgians  can  obtain 
Belgian  nationality  by  making  a  prescribed  statement  to  that  effect 
at  eighteen  or  twenty-one  years.  Children  and  descendants  of  age 
of  naturalized  Belgians  can  obtain  Belgian  nationality  without 
fulfilling  the  ordinary  conditions  of  residence  (x). 

A  similar  optional  position  is  given  in  Argentina  and  Brazil  to 
such  persons.  In  Portugal  a  subject  naturalizing  abroad  does  not 
thereby  naturalize  his  Portuguese  wife  or  a  foreign  wife,  or  his 
children  already  born  of  Portuguese  nationality  unless  they  wish 
it.  In  the  Gotigo  State  naturalization  is  confined  to  the  person 
obtaining  it,  but  if  the  wife  and  children  {ante-nati)  thereby  lose 
their  foreign  nationality  they  become  Congolese.  In  Mexico  the 
wife  and  children  follow  the  husband  or  father's  change  of  nation- 
ality if  living  in  the  same  country  as  him.    In  Japan  the  wife 

(r)  Van  Dyne,  s.  52.  naturalization  but  before  they  reach 

(«)  Van   Dyne,   s.  48;    Eev.  Stat,  majority  (Van  Dyne,  s.  47,  at  p.  110). 

ss.  1994,  2172.  Act  193  of  1907,  b.  6. 

(0  Bev.  Stat.  s.  2172.    This  statute  (m)  C.  C.  art.  12. 

applies  to  children  who  come  to  the  {x)  Law  of  August  6th)  1881,  art.  4 ; 

United   States    after    their   parents*  Law  of  July  16th,  1889,  art  2. 
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follows  the  husband's  nationality  unless  her  country's  law  provides 
otherwise,  and  so  do  the  children. 

5.  Exceptional  Persons. — In  many  countries  the  time  of  residence 
required  before  naturalization  can  be  granted  is  shortened  or 
dispensed  with  in  the  case  of  persons  of  distinguished  talents  who 
have  rendered  important  service  to  their  adopted  country  or 
introduced  industries  or  useful  inventions  into  it,  or  served  it  in 
its  public  service,  e.g.,  in  France  (one  year's  domicil  only  required)  (y), 
Belgium,  Hungary,  Italy,  Luxemburg,  Boumania,  Sweden,  Switzer- 
land, Turkey,  Brazil,  Japan,  Honduras ;  service  in  the  navy  or  army 
in  Japan  and  Mexico,  or  in  the  merchant  navy  for  three  years. 
United  States  (z) ;  and  there  are  similar  provisions  for  Greece  and 
Paraguay.  The  possession  of  land  or  property  gives  a  similar 
privilege  in  Chili,  Paraguay,  Mexico,  Uruguay,  and  Denmark ;  and 
in  the  last-named,  foreign  professors  at  the  University  of  Kiel 
(formerly),  St  Peter's  Church,  Copenhagen,  the  mission  at 
Tranquebar,  or  the  reformed  communities,  are,  like  foreign  manu- 
facturers and  artists,  considered  as  native-born  Danes. 

Considerations  of  race  are  also  admitted,  e.g.,  in  the  case  of  homo- 
genes  in  Greece  two  years'  residence  instead  of  three  is  required ;  and 
Spanish-Americans  in  Domingo,  one  year  instead  of  two  years ;  and 
in  Nicaragua  the  period  of  residence  is  one  year  for  Central  Americans, 
two  years  for  Spanish-Americans,  and  four  years  for  others. 

A  similar  privilege  is  given  to  the  husband  of  a  native  subject  in 
France  (one  year's  domicil  only)  (a),  Switzerland  (fc),  Brazil,  and  in 
Italy  to  a  person  marrying  an  Italian  citizen  (c). 

6.  Benunciation  of  Former  Nationality. — Another  condition  of 
naturalization  made  by  some  States  is  that  the  applicant  shall 
have  divested  himself  of  his  former  nationality,  or  that  his  new 
nationality  is  obtained  with  the  consent  of  his  former  Govern- 
ment, or  that  it  shall  be  subordinated  to  his  original  nationality  in 
his  former  country.  Examples  of  the  first  of  these  are  to  be  found 
in  the  systems  of  the  United  States,  Austria,   Spain,  Norway, 

(y)  Art.  8  (6)  (3).  (a)  Art.  8,  (5),  (4). 

(s)  Bey.    Stat     s.    2174.      Aliens  (6)  Also  to  children  of  foreigners 

honorably   discharged    from    United  bom  in  Switzerland  who  have  resided 

States  military  or  naval  service  can  be  there  at  least  four  years  continuously 

naturalizsed  without  previous  declara-  at  the  date  of  the  child's  birth,  and  to 

tion  of  intention:  Hev.  Stat.  U.  S.  issue  of  a  Swiss  woman  and  a  foreigner, 

s.  2166,  Ch.  165,  1894,  Sess.  2.  (c)  Law  of  May  17th,  1906. 
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Sweden,  and  Japan ;  of  the  second,  in  the  syBtems  of  Switzerland 
and  Luxemburg ;  of  the  third,  in  the  English  law  (d). 

It  is  not  generally  required  that  the  person  should  have  renounced 
his  former  allegiance,  but  Germany  and  Austria  only  allow  naturali- 
zation to  each  other's  subjects  if  fully  released  from  the  other's 
claims  upon  him  (e). 

7.  Greater  and  Lesser  Naturalization. — As  already  indicated,  in 
most  systems  the  grant  of  naturalization  will  assimilate  the 
recipient  to  the  native  in  all  respects  as  regards  civil  rights,  and 
in  many  countries  also  as  regards  political  rights,  but  in  certain 
States  full  political  rights  are  not  thereby  conferred  on  him  at 
once.  In  France,  Belgium,  and  Hungary,  two  kinds  of  naturaliza- 
tion are  recognised  for  this  reason,  the  greater  and  the  lesser 
naturalizations,  the  former  meaning  that  which  incorporates  the 
foreigner  without  any  restriction ;  and  this,  in  France,  could  and  can 
only  be  obtained  by  a  special  law  (/).  Naturalized  persons  under 
this  legislation  acquire  all  civil  and  political  rights  attaching  to 
the  status  of  a  French  citizen,  including  eligibility  for  municipal 
ofiSce  and  the  Presidency  of  the  Bepublic  (g),  but  not  for  member- 
ship of  the  Legislature  till  ten  years  after  naturalization,  except 
by  special  decree,  which  may  reduce  such  time  to  one  year.  Descen- 
dants of  families  continuing  to  be  proscribed  when  the  Edict  of 
Nantes  was  revoked,  can  still  benefit  by  the  law  of  1790,  allowing 
them  to  recover  French  nationality;  but  a  special  decree  is  required 
for  each  particular  case,  and  the  persons  must  have  returned  to 
France  and  fixed  their  domicil  there,  and  they  are  immediately 
eligible  for  Parliament.  Previously,  such  persons  could  do  so  of  their 
own  free  will  {h).     In  the  French  colonies  the  law  is  the  same  (i). 

In  Belgium  the  qualifications  for  full  naturalization  are:  the 
person  must  be  twenty-five  years  old ;  be  married  or  have  one  or 
more  children  by  marriage ;  be  resident  in  Belgium  for  ten  years, 
reduced  to  five  years  in  the  case  of  a  foreigner  who  has  married  a 
Belgian  woman,  or  has  had  a  child  by  marriage.    It  cannot  be 

(fi)  See  infra,  p.  167.  decree,  August  13tii,  1889. 

(c)  Weiss,  i.  617.     In   Germany  a  (</)  1890,  J.  400  ;  Weiss,  i.  346.    This 

State  law  may  make  such  renunciation  does  not  apply  to  children  of  foreigners 

a  condition  of  naturalization.  acquiring  French  nationality  under  the 

(/)  The  present  practice  in  France  law  of  1889 :  Weiss,  i.  136. 

is  governed  by  C.  C.  art.  8,  modified  by  (h)  Weiss,  i.  368. 

Law  of  June  26th,  1 889,  and  ministerial  (j)  Decree  of  1897 ;  1898,  J.  196. 
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accorded  to  a  bachelor  or  widower  without  children  unless  he  is 
fifty  years  old  and  has  resided  in  Belgium  for  fifteen  years  (k). 
Only  those  foreigners  that  have  obtained  the  "  grand  naturaliza- 
tion "  can  be  elected  to  the  Legislature  or  vote  in  Parliamentary 
elections,  or  be  Cabinet  Ministers,  or  sit  on  juries  (Z).  A  convention 
regulates  the  possible  conflicts  between  France  and  Belgium  over 
claims  to  the  allegiance  of  young  men  born  in  France  to  Belgian 
parents  and  vice  versa,  and  their  consequent  liability  to  military 
service,  by  allowing  them  mutually  to  postpone  their  enrolment  on 
the  military  lists  till  they  are  twenty-two,  and  have  thus  had  the 
option  of  declaring  for  one  or  the  other  nationality. 

In  Hungary  a  limit  of  ten  years  is  imposed  on  the  eligibility 
to  Parliament  of  aliens  who  have  obtained  ordinary  naturalization ; 
but  there  is  an  extraordinary  naturalization  obtainable  (which 
gives  parliamentary  rights)  from  the  King  (m). 

In  Bulgaria,  naturalized  persons  acquire  all  civil  and  political 
rights  of  Bulgarian  citizens,  but  are  not  eligible  for  the  National 
Assembly  or  any  other  elective  institution  till  fifteen  years  after- 
wards (n).  In  Portugal  they  have  all  rights  of  natives,  but  are  not 
eligible  for  Deputy  or  Minister,  or  Councillor  of  State  (o),  and  in 
Peru  neither  for  these  offices  nor  that  of  President  (j?).  In  the 
United  States  they  are  not  eligible  for  the  office  of  President,  nor 
until  they  have  been  naturalized  for  nine  years  can  they  be  Senators 
of  the  United  States,  nor  can  they  sit  in  Congress  until  naturalized 
for  seven  years  (g).  In  Brazil  they  are  similarly  only  debarred  from 
the  offices  of  President  and  Vice-President,  and  must  have  been 
citizens  for  four  years  before  becoming  eligible  for  Deputies,  and  for 
six  years  for  Senators  (r).  There  are  similar  restrictions  in  Chili, 
naturalized  persons  not  being  eligible  for  the  Senate  or  the 
Chamber  of  Deputies  for  five  years  (s).    In  Japan,  for  five  or  ten 

{k)  Law  of  August  6tli,  1881,  art.  2.  {p)  Nation,  and  Natur.  Eep.  1893, 

(/)  Art.  97,  Iaw  of  June  ISth,  1869,  P.  P.  Misc.  No.  3,  p.  180. 

Weiss,   i.   662  ;    Nation,  and  Natur.  (q)  Const.,  art.  1,  s.  3,  Kent.  Comm. 

Rep.  1893,  P.  P.  Misc.  No.  3,  p.  12.  ii.  66. 

(m)  Nation,  and  Natur.  Rep.  1893,  (r)  Nation,  and  Natur.  Rep.  1893, 

P.  P.  Misc.  No.  3,  p.  5  ;  Weiss,  i.  628.  P.  P.  Misc.  No.  3,  pp.  141,  144,  145 ; 

(n)  Nation,  and  Natur.  Rep.  1893,  Weiss,  i,  665  ;  Ann.  de  Leg.  Etr.  1903, 

P.  P.  Misc.  No.  3,  p.  38,   and   1695,  763. 

■  [C— 759]  p.  1.  («)  Nation,  and  Natur.  Rep.  1893, 

(o)  Weiss,  i.  606.  P.  P.  Misc.  No.  3,  p.  160. 
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years  after  naturalization  they  cannot  be  Members  of  Diet,  of  the 
Privy  Council,  or  be  Ministers  of  State,  or  officers  in  the  army  or 
navy,  or  hold  certain  judicial  offices  (t). 

V.  Loss  of  Nationality. — The  common  rules  on  this  point,  in  all 
systems,  have  been  indicated  above,  in  the  cases  of  independent 
and  dependent  persons.  In  France,  a  Frenchman  naturalized 
abroad  (u),  or  who  obtains  at  his  request  (x)  a  foreign  nationality 
by  effect  of  law,  loses  French  nationality,  provided  that  if  he 
is  still  subject  to  the  obligation  of  military  service  in  the  active 
army,  his  foreign  naturalization  will  not  divest  him  of  French 
nationality  unless  it  is  authorized  by  the  French  Government; 
so  does  a  Frenchman  who  has  declined  French  nationality  (y) ; 
or  who,  having  accepted  service  with  a  foreign  Government,  retains 
his  post  after  being  ordered  by  the  French  Government  to  quit 
it  within  a  specified  time ;  or  who,  without  authorisation  from  his 
Government,  enters  the  regular  (z)  military  service  of  a  foreign 
State,  irrespective  of  the  penalties  falling  on  a  Frenchman  who 
withdraws  himself  from  the  obligations  of  military  service  (a). 
Other  systems  have  similar  provisions  (6)  and  other  causes,  such  as 
long  residence  abroad  from  which  clear  intention  not  to  return 
may  be  inferred,  e.g.,  in  Holland,  Hungary,  and  Germany  ten 
years,  and  in  Belgium  without  any  specific  time  being  fixed.  In 
Germany  nationality  is  also  lost  by  sentence  of  the  Central 
Government  of  the  State  of  which  the  party  concerned  is  a  subject, 

(t)  1906,  J.  114.  199,  citing  authorities).  Naturalization 

(w)  This  has  been  held  not  to  include  abroad   in  fraudein   ol   French    law 

the  case  of  a  Frenchman  naturalizing  will  not  release  French  persons  from 

in  a  British  colony,   e.g.,   Mauritius,  French  obligations  :  Weiss,  i.  460. 

which  has  only  a  local  effect :  1885,  J.  (6)  In    Japan,  military  and  naval 

185;  1890,  J.  116;  Weiss,  i.  548.  service  prevents  loss  of   nationality. 

{x)  1891,  J.  188,  Cass.,  not  by  com-  In  the  United  States   an    American 

pulsory  service;  Weiss,  i.  481,  et  aeq.  citizen  is  presumed  to  be  expatriated 

(i/)  Under  arts.  8  (4),  12,  and  18.  by  foreign  naturalization  or  taking  the 

(z)  Weiss,  i.  484 — 492.  oath  of  allegiance  to  any  foreign  State, 

(a)  Art.  17,  Law  of  1889;  1886,  J.  and  a  naturalized  citizen  who  has  re- 

598.   Before  1889  a  Frenchman  lost  the  sided  two  years  in  the  State  from  which 

quality  of  Frenchman  by  setting  up  he  comes    or  for   five   years  in  any 

an  establishment  in  a  foi-eign  country  other  foreign  State,  is  presumed  to  have 

without   the   intention  of  returning,  ceased  to  be  an  American  citizen.    No 

shown  by  maniage  abroad,  sale  of  land  American  citizen  may  expatriate  him- 

in  France,  purchase  of  land  abroad,  but  self  in  time  of  war.    Act  193  of  1907, 

not  engaging  in  business  (see  Weiss,  i.  s.  2.    See  p.  115,  supra. 
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(a)  if  in  case  of  war  he  does  not  return  within  the  specified  time, 

(b)  if  he  enters  the  service  of  a  foreign  government  without 
permission  from  his  own,  and  if  he  fails,  after  notice,  to  leave  it 
within  a  specified  time. 

On  the  other  hand,  foreign  naturalization  does  not  deprive 
subjects  of  their  original  nationality  in  Argentina,  or  Switzerland, 
nor  in  Hungary,  or  Turkey  unless  the  leave  of  the  Ottoman  Govern- 
ment is  obtained;  and  Germany  has  treaties  with  the  United 
States  and  others  providing  in  effect  that  naturalization  and  a 
five  years'  residence  in  each  other's  territory  shall  mutually 
denationalize  their  subjects,  but  that  they  shall,  if  they  return  to 
their  native  country  with  the  intention  not  to  go  back  to  the  other, 
be  presumed  after  two  years'  residence  to  have  resumed  their 
original  nationality.  On  the  other  hand,  Servia  allows  a  foreigner 
who  has  lived  there  for  seven  years  to  obtain  citizenship  without 
obtaining  from  his  Government  authorization  to  renounce  his 
nationality.  In  Switzerland,  renunciation  is  the  only  method  of 
losing  nationality,  and  for  this  the  applicant  must  show  (a)  that  he 
is  no  longer  domiciled  in  Switzerland,  (b)  that  he  has  civil  capacity 
by  the  law  of  the  country  in  which  he  resides,  and  (c)  that  he  has 
acquired  another  nationality  for  himself  and  his  family,  for  his 
denationalization  extends  to  them,  wife  and  infant  children,  pro- 
vided that  they  are  under  his  authority,  and  that  no  exception  is 
made  with  regard  to  them  (c).  The  cantonal  or  communal  authori- 
ties, or  other  persons  interested  may  oppose,  and  the  Federal  Court 
then  decides.  In  Denmark,  natives  who  become  citizens  of  another 
country  lose  the  rights  of  native-born  subjects  unless  they  make  a 
permanent  domicil  and  reside  in  Denmark  for  two  years. 

In  many  systems,  naturalization  obtained  by  fraud  or  misstate- 
ment is  void :  e.g.,  in  Costa  Bica,  Mexico,  Salvador.  There  is  no 
such  provision  in  English  law  (d).  This  seems  to  be  an  open 
question  in  the  United  States  (e). 

In  many  systems  loss  of  nationality  follows  as  a  punishment 
on  commission  of  certain  offences  :  e.g.,  in  France  for  ownership  of 
slaves,  or  engaging  in  the  slave  trade,  as  also  in  Peru  ;  for  fraudu- 
lent bankruptcy  in  Chili,  Paraguay,  Peru ;  and  also  for  acceptance 

(c)  See  Federal  Law  of  Naturaliza-      in  the  Colonial  syetems,  see  post, 
tion,  1903,  arts.  7,  8,  9.  (e)  Van  Dyne,  8.  45. 

(d)  See  infra,  pp.  164,  171.    Alike 
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of  foreign  titles  or  decorations  in  Brazil  and  Mexico  and  upon 
judicial  banishment  in  Portugal;  and  in  the  United  States  it  is 
a  condition  of  acquiring  nationality  that  any  hereditary  title  or 
nobility  should  be  renounced. 

As  already  above  indicated,  loss  of  nationality  by  a  husband  or  a 
father  in  many  systems  extends  to  his  wife  and  children,  while 
in  others  it  is  personal  only.  In  Greece,  Italy  (unless  they  continue 
to  reside  in  Italy),  Bulgaria  (for  wife  and  minor  children),  Switzer- 
land, Sweden,  Germany,  Hungary,  Denmark,  and  Japan,  it  has 
this  extensive  effect,  but  not  in  France,  Portugal,  Congo  State, 
Persia  (for  ante-nati  children),  Turkey,  or  Eussia  (for  ante-nati). 

VI.  Eecovery  of  Nationality. — Special  provision  is  made  in  many 
systems  for  ex-subjects,  especially  widows  and  children,  recovering 
their  original  nationality  (/).  In  France,  Bulgaria,  Italy,  Roumania, 
Greece,  Belgium,  and  Spain,  where  the  nationality  has  been  lost  by 
taking  employment  in  another  State,  the  previous  authorization  of 
the  Government  is  required,  and  a  shorter  time  of  residence  than 
the  ordinary  is  prescribed:  e.g.,  Italy,  one  year's  domicil; 
in  Greece,  six  months;  while  in  France,  no  time  is  fixed  for 
this  purpose  (flf),  and  so  in  Japan  and  Sweden.  In  France,  a 
Frenchman  who  has  lost  his  French  nationality  can  recover  it, 
provided  that  he  resides  in  France,  by  obtaining  his  redintegra- 
tion by  decree  (ft).  French  nationality  may  also  be  conferred  by 
the  same  decree  on  his  wife  and  major  children  if  they  demand 
it;  minor  children  of  a  redintegrated  father  or  mother  become 
French,  unless  in  the  year  following  their  majority  they  decline 
that  quality  under  art.  8  (4)  (t)  ;  a  Frenchman  who,  without 
the  authorization  of  the  Government,  enters  a  foreign  military 
service  cannot  return  to  France  unless  under  a  permission 
granted  by  decree,  and  recover  French  nationality  except  by  fulfill- 
ing the  conditions  imposed  on  ordinary  naturalization  ijk).     Such 

(/)  For  Great  Britain  cf.  Natural!-  to  Frenchmen  whose  nationality  has 

zationAct,  1870,  ss.  8,  10.    In  Canada  been  changed  by  cession  of  French 

three  mouths*  residence    is  required  territory,  e.g.  Alsace-Lorraine  (Weiss, 

to  recover  the   status    of   a    British  i.  583 — 591). 
subject.  (Jc)  Arts.  18,  21.  He  need  no  longer, 

(^)  See  «ifpra,  p.  102,  n.  {g).  as  before  1889,  renounce  all  distinc- 

(A)  So  also    in  .Belgium,   art.    18,  tions  contrary  to  French  Law  (Weiss, 

Code  Civil.  i.i  589).    This  provision   survives  in 

(i)  See  supra,  p.  108.    This  applies  Belgium  and  Boumania. 
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recovery,  like  the  option  for  French  nationality  of  French-born 
children  of  foreign  fathers  not  domiciled  there  at  majority,  and  the 
similar  option  for  French-born  children  of  parents  one  of  whom 
has  lost  French  nationality  under  art.  10,  and  the  power  of  such 
recovery  enjoyed  by  a  French  widow  or  divorced  wife  of  a  foreign 
husband  (Z)  is  not  retrospective  {m).  This  is  also  the  law  in  the 
French  colonies  (n).  In  some  systems  the  person  must  renounce 
the  former  nationality  (o). 

In  Germany,  nationality  is  recoverable  as  follows:  (1)  persons 
who  have  forfeited  their  nationality  by  ten  years'  absence  and  have 
not  acquired  a  new  nationality  are  readmitted  as  citizens  of  the 
State  to  which  they  formerly  belonged  without  establishing  their 
domicil  in  such  State;  (2)  persons  who  have  forfeited  their 
nationality  on  the  same  ground,  but  have  acquired  a  new 
nationality,  are  readmitted  on  establishing  a  domicil  in  Germany. 
There  are  similar  provisions  in  the  Hungarian  law  (p). 

In  Sweden,  the  recovery  of  nationality  by  a  Swedish  father 
extends  to  his  wife  and  minor  legitimate  children  even  if  they  retain 
their  domicil  abroad  (9),  and  in  Spain  children  of  Spanish  fathers 
or  mothers,  born  abroad,  who  have  lost  Spanish  nationality  by 
their  parents'  loss  of  it,  can  recover  it  by  declaration  (r). 

The  privilege  in  respect  of  the  recovery  of  nationality  accorded 
to  widows  and  children  by  election  has  already  been  noticed.  As 
in  the  French  law  («),  so  in  the  law  of  Switzerland,  the  widow  or 
divorced  wife  of  a  Swiss  citizen  who  has  renounced  Swiss  nationality, 
and  the  children  under  age  at  the  time  of  the  renunciation,  and 
also  widows,  and  separated  and  divorced  wives,  who  have  lost  their 
Swiss  nationality  by  marriage  (t),  can  be  readmitted  by  the  Federal 
Council.  In  Luxemburg  a  foreign-born  child  of  a  Luxemburger 
who  has  lost  his  status  can  recover  it,  whether  that  parent  is  father 
or  mother  (u).  In  Holland  the  period  of  five  consecutive  years' 
residence  in  the  kingdom  or  its  colonies  required  for  naturalization 
is  not  required  in  the  case  of  a  woman  born  a  Dutch  subject  who 

(/)  See  supra,  pp.  109,  110.  («)  See  aupra,  p.  110. 

(m)  0.  C.  art.  20.  (0  Federal  Law  of  Naturalization, 

{n)  Decree  of  1897,  1898  J.  196.  1903,  art  9. 

(0)  E,g.,  Spain,  Italy.  (u)  0.    C,    art.    10.     Nation,   and 

ip)  Law  of  1870,  art.  21.  Natur.  Eep.  1893,  P.  P.  Misc.  No.  3, 

{q)  Law  of  October  let,  1894,  art.  8.      p.  72. 

(r)  C.  0.,  art  24. 
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marries  a  foreigner  and  desires  to  regain  Dutch  nationality  after 
dissolution  of  the  marriage  (x). 

In  Japan,  a  wife  who  has  lost  Japanese  nationality  by  marriage 
but  is  domiciled  in  Japan  after  marriage,  can  recover  Japanese 
nationality  by  ministerial  authorization,  and  a  person  losing 
Japanese  nationality  by  voluntarily  acquiring  another  nationality 
or  by  acquiring  husband's  or  father's  nationality,  if  domiciled  in 
Japan,  can  recover  it  similarly,  with  the  exception  of  naturalized 
persons  iy).  In  the  United  States  an  American-bom  widow,  and 
an  American-born  wife  of  an  alien  who  is  divorced,  can  recover  her 
nationality  of  origin,  if  abroad,  by  returning  to  the  United  States 
or  registering  with  a  United  States  consul  as  an  American  citizen 
within  a  year,  or,  if  resident,  by  continuing  to  reside  in  the  United 
States (z). 

An  aUen  woman  who  by  marrying  a  United  States  citizen  has  taken 
his  nationality,  if  the  marriage  is  subsequently  dissolved,  recovers 
her  alienage  by  marrying  a  citizen  of  her  former  country  (a). 

Aliens  returning  within  five  years  of  their  naturalization  in  the 
United  States  to  their  native  country  or  other  foreign  country  and 
permanently  residing  there  Skve prima  facie  considered  to  show  a  lack 
of  intention  to  become  permanent  citizens  of  the  United  States, 
and  their  certificates  may  be  cancelled  as  fraudulent  (b). 

KaturalizatioiL  in  Federal  States.  —  As  already  indicated,  in 
federations  the  power  of  general  naturalization,  i.«.,  admis- 
sion to  the  status  of  a  subject  of  the  federation,  is  generally 
assigned  to  the  province  of  the  federal  power  to  the  exclusion  of 
the  subordinate  States,  but  these  may  retain  the  power  of  domestic 
naturalization,  applicable  either  inter  se  or  between  them  and 
foreign  States. 

In  the  United  States  the  naturalization  of  foreigners  is  within  the 
exclusive  control  of  the  Federal  Government  (c).  Besides  naturali- 
zation under  the  general  law  there  is  also  naturalization  by  special 

(flc)  Law  of  December   12th,   1892,  rities. 
art.  3  (2).    For  the  recovery  of  nation-  (b)  Act  338  of  1906,   b.  15;  as  to 

ality  by  children,  see  p.  111.  conflicts  of  nationality  generally,  see 

(y)  See  arts.  13,  16,  16,  20,  21,  26,  Sir  T.   Barclay,  Intern.    Law   Assn. 

26 :  1906,  J.  112—115.  Eep.,  1895,  p.  272. 

(z)  Act  193  of  1907,  s.  4;  and  see         (r)  Constitution,  art.  1,  s.  8;   Van 

Van  Dyne,  ss.  55,  57.  Dyne,  s.  10. 

(f*)  Van  Dyne,  s.  55,  citing  autho- 
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Act  of  Congress  (d).  Whete  a  new  State  is  admitted  into  the 
Union  its  citizens  collectively  become  citizens  of  the  United  States^ 
jast  as  citizens  of  the  original  States  did  on  the  formation  of  the 
Union  (e). 

Special  acts  of  naturalization  can  be  passed  by  the  separate 
States,  but  this  does  not  make  them  United  States  citizens  or 
entitle  them  to  the  privileges  and  immunities  of  citizens  in  other 
States  of  the  Union,  and  it  is  only  citizenship  of  the  United  States 
that  confers  complete  freedom  from  all  disabilities  throughout  the 
Union  (/). 

A  foreigner  cannot  be  naturalized  in  Switzerland  except  by 
becoming  a  citizen  of  a  canton  and  of  a  commune,  and  he  must 
also  have  the  permission  of  the  Federal  Council  (g). 

In  Canada  and  Australia  naturalization  is  reserved  to  the 
Dominion  and  Commonwealth  jurisdictions  respectively. 

In  the  British  Dominions  local  naturalization  is  the  rule,  and 
there  is  no  general  Imperial  naturalization  conferring  the  status 
of  a  British  subject  throughout  the  British  States. 

In  Germany  there  is  a  Federal  nationality  and  a  State  nation- 
ality. State  nationality  confers  Federal  nationality,  but  there  are 
exceptional  cases  in  which  Federal  nationality  may  be  acquired 
without  State  nationality.  The  subject  of  any  one  German  State  is 
admitted  as  a  subject  of  any  other  German  State  upon  the  only 
condition  that  he  must  establish  his  domicil  in  it,  but  admission 
can  be  refused  on  any  ground  on  which  permission  to  reside  can  be 
refused  (h). 

Austria  and  Hungary  have  distinct  nationalities  without  special 
mutual  rights.  In  Hungary  the  nationality  is  the  same  in  all 
countries  subject  to  the  Hungarian  Crown  (i). 

YII.  AimexatioiL  and  Cession. — Nationality  may  also  be  acquired 
by  the  annexation  or  cession  of  territory  belonging  to  one  State  to 
another  State.  In  such  a  case  there  is  usually  given,  tacitly  or 
expressly,  an  option  to  the  inhabitants  to  remove  or  retain  their 

(d)  Van  Dyne,  part  ii.,  chap.  vi.  .  (y)  See  Federal  Law  of  Naturaliza- 

(e)  Ibid.,  part  iL,  chap,  vii.,  oiting      tiou,  1903,  arts.  1,  4. 

cases  of  Louisiana,  I<1orida  and  Texas ;  .  (h)  Arts.  7,  8,  12  (Law  of  June  Ist, 

Boyd  V.  Thayer  (1892),  143  U.  S.  135.  1870) ;  Natur.  and  Nation.  Eep.  1893, 

(/)  See  Burge,  former  edition,  i.  P.  P.,  Misc.  No.  3,  p.  50.    See  also 

730;  Kent's  Comm.  (1896),  12th  ed.yi.  statute  November  1st,  1867,  ss.  2,  5. 

244  and  ii.  lect  xzv.  .  (f)  Law  L.  of  1879,  art.  1. 

B.C.L. — VOL.  II.  9 


Digitized  by 


Google 


130  ALTENS. 

old  allegiance,  failing  which,  by  remaining  they  become  the  subjects 
of  the  new  sovereign. 

In  the  case  of  Alsace-Lorraine  the  French  Courts  hold  that  the 
inhabitants  remained  French  till  the  time  for  option  for  French 
nationality  expired  (A;).  The  modern  practice  is  for  this  option  to 
be  given  in  express  terms,  e.g.,  on  the  cession  of  Savoy  and  Nice  in 
1860,  St.  Barthelemy  in  1877,  Men  tone  and  Roquelaure  in  1861, 
and  the  cession  of  Alsace-Lorraine  in  1871.  For  this  purpose  the 
standards  of  domicil  or  origin,  or  both  combined,  have  been 
variously  adopted  for  deciding  what  inhabitants  of  a  country  are 
denationalised  by  its  change  of  sovereign  (Z). 

Practice  of  the  United  States. — Every  treaty  of  cession  made  by 
the  United  States  (except  that  of  1898  with  Spain)  has  provided 
for  the  United  States  citizenship  of  the  inhabitants  of  the  ceded 
territory  (m).  The  treaty  with  Spain  declared  that  the  civil  rights 
and  political  status  of  the  native  inhabitants  of  the  ceded  territories 
should  be  determined  by  Congress.  The  allegiance  of  the  inhabi- 
tants of  ceded  territory  is  transferred  with  it  unless  the  treaty 
provides  otherwise,  but  this  only  applies  to  natural-born  citizens  of 
the  ceding  State  (n).  The  Supreme  Court  of  the  United  States 
has  decided  that  the  United  States  Government,  in  acquiring 
territory,  can  prescribe  the  terms  on  which  it  will  receive  the 
inhabitants,  who  do  not  ipso  facto  by  annexation  become  United 
States  citizens (o).  The  fact  that  previous  treaties  contained  special 
stipulations  for  the  incorporation  of  the  ceded  territories  has  been 
taken  to  show  the  right  to  make  conditions  {p).  In  the  case  of 
Alaska  the  uncivilised  native  tribes  were  excluded  from  citizenship. 
The  treaty-making  power  in  the  United  States  cannot  incorporate 
territory  in  the  United  States  without  the  consent  of  Congress, 
expressed  or  implied  (7).  In  the  case  of  Porto  Bico  and  the 
Philippines,  the  inhabitants  who  were  Spanish  subjects  continuing 
to  reside  there  were  by  treaty  treated  as  Porto  Bican  and  Philippine 
citizens  respectively.    Inhabitants  of  the  United  States  ante  nati, 

{k)  Weiss   disapproves   of    this,    i.  Mexico,  1848 ;  Bussia  (Alaska),  1867. 

520  et  aeq,  (w)  Van  Dyne,  p.  155. 

(I)  See  Weiss  on  these  conventions,  (0)  Downes    v.  Bidwell  (1901),  182 

i.,  539—669 ;  1887,  J.  142, 619;  1889,  U.  S.,  at  p.  391. 

J.  467  and  632  ;  and  1890,  J.  918.  (p)  Ibid.,  Downes  r.  Bidwell  (1901), 

{m)  See  Van  Dyne,  part  ii.,  chap,  iv.,  182  U.  S.,  244. 

setting  out  the  terms  of  the  treaties,  e.ff,  (q)  Ibid, 
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i.e.,  born  before  the  Declaration  of  Independence  of  177iS  (in  Great 
Britain  the  treaty  of  1788  being  taken  as  the  decisive  date),  were 
held  to  be  natural-born  British  sabjects,  but  able  to  adhere  to  the 
United  States  or  change  their  allegiance. 

SECTION  III. 

Aliens  and  Naturalization  in  the  United  Kingdom. 

An  alien  by  the  law  of  England  is  a  person  born  out  of  the 
ligeance  of  the  King.  The  terms  extra  regnum  or  extra  legem  would 
not  adequately  express  the  distinction  between  his  status  and  that 
of  a  natural-bom  subject,  and  therefore^  for  that  purpose,  the  terms 
extra  ligeantiam  are  used(/).  Conversely,  at  common  law  every 
person  born  in  British  dominions  is  a  British  subject  whatever  his 
parents'  nationality,  unless  he  is  the  child  of  a  person  enjoying 
exterritoriality  or  of  an  alien  enemy  («).  British  nationality  by 
parentage  rests  entirely  on  statute,  except  in  the  case  of  the  King's 
son,  who  is  a  British  subject  wherever  born,  and  the  children  born 
in  a  foreign  State  to  a  British  diplomatic  representative  sent  to  that 
State  (0»  and  perhaps  the  children  bom  abroad  of  fathers  who  are 
in  the  military  service  of  the  Crown  abroad  (u);  though  this  last 
exception  may  be  due  to  the  Act  25  Edw.  III. 

Katural-bom  Subjects. — The  qualities  which  constitute  that  status 
will  be  collected  from  the  statement  by  Lord  Coke  of  those  which 
are  incident  to  a  natural-born  subject : 

Ist.  His  parents  must  be  under  the  actual  obedience  of  the  King 
of  England.  It  is  termed  actual  obedience,  to  exclude  those  born  in 
places  to  which  the  King  had  a  title,  but  of  which  he  had  not  the 
Actual  possession.  Persons,  therefore,  who  were  born  in  France, 
Aquitane,  and  Normandy,  after  the  Crown  was  out  of  actual  posses- 
sion thereof,  were  not  subject  to  the  King  of  England. 

2nd.  The  place  of  their  birth  must  be  within  the  King's  own 
<Iominions;  but  it  is  observable  that  ''many  times  ligeance  or 
obedience  without  any  place  within  the  King's  dominions  may  make 
A  subject  bom."  .  .  •  Thus,  "  if  any  of  the  King's  ambassadors  in 

(r)  Calvin's  Case  (1608),  7  Hep.  at  p.  Poote,  p.  24. 
M.  (0  Calvin's  oase  (1608),  2  St.  Tr. 

{$)  Naturalization  Laws  Committee  585. 
Beport^  P.  P.  1901  [Cd.— 723],  s.  7 ;  see         (m)  Piggott,  Nationality,  i.  42. 
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foreign  nations  have  children  there  of  their  wives  (being  English 
women),  by  the  common  laws  of  England  they  are  natural-born 
subjects,  and  yet  they  are  born  out  of  the  King's  dominions  "  (x). 

The  place  of  birth  may  be  within  the  King's  dominions,  and  yet 
the  person  will  not  be  a  natural-born  subject,  because  there  is 
wanting  the  actual  obedience,  without  which  he  is  not  capable  of 
being  a  natural  subject  (^).  Thus,  if  enemies  invaded  any  of  the 
King's  dominions,  and  surprised  and  hostilely  took  possession  of 
any  castle  or  fort,  and  have  issue  there,  that  issue  is  no  subject  to 
the  King,  though  he  be  born  within  his  dominions,  for  he  was  not 
born  under  the  King's  ligeance  or  obedience  (y). 

The  converse  of  the  preceding  case  equally  illustrates  the  rule 
of  law.  If  the  King  of  England,  with  an  hostile  army,  enter  the 
territories  of  another  prince,  the  persons  who  are  born  within  the 
places  possessed  by  the  King's  army,  and  consequently  within  his 
protection,  are  subjects  born  to  the  King  of  England,  if  from  parents 
subjects,  and  not  hostile. 

It  was  therefore  held  (z)  that  a  bastard,  born  in  Tourney  in 
France,  and  conquered  by  Henry  the  Vlllth,  whose  parents  were  of 
the  king's  ligeance,  was  enabled  to  purchase  and  implead  within  the 
realm,  and  it  was  the  same  as  if  a  Frenchman  and  Frenchwoman 
should  come  into  England  and  have  a  son  born  there.  The  like 
law,  if  he  had  been  born  of  French  parents  in  Tourney,  for  it  was 
part  of  the  dominions  belonging  to  England  pro  tempore^  as  Calais 
was  (a). 

8rd.  He  must  be  within  the  king's  ligeance  at  the  time  of  his 
birth.  ''  The  time  of  his  birth  (&)  is  of  the  essence  of  a  subject 
born ;  for  he  cannot  be  a  subject  to  the  King  of  England,  unless  at 
the  time  of  his  birth  he  was  under  the  ligeance  and  obedience  of 
the  King.  And  that  is  the  reason  that  ante-nati  in  Scotland  (for 
that  at  the  time  of  their  birth  they  were  under  the  ligeance  and 
obedience  of  another  king)  are  aliens  bom,  in  respect  of  the  time 
of  their  birth  "(c), 

(a)  Calvin's  case  (1608),  7  Eep.  at  p.  (a)  Craw       v.       Eamsey       (1670), 

31.    The  words  in  brackets  are  not  Yaughan's  Bep.  274.    SeeVattel^b.  1, 

necessary,  as    the    wife    takes    the  c.  19,  s.  217;  b.  3,  c.  13,  s.  199. 

husband's  nationality.  (b)  Craw  v,  Bamsey  (1670),  2  Vent. 

(y)  Ibid,   See  De  Jager  v.  Att-Gen.  at  p.  6 ;  Vaugh.  at  p.  286. 

of  Natal,  [1907]  A.  C.  326.  (c)  Calvin's  Case  (1608),  7  Eep.  at 

(z)  5  Eliz.  Dyer,  224,  pL  29.  pp.  31—2. 
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The  term  ''  King's  dominions  "  for  this  purpose  does  not,  it  seems^ 
include  territories  where  the  Crown  has  exterritorial  jurisdiction, 
but  applies  only  to  territories  which  are  actually  British  by  conquest, 
cession,  or  occupation  {d).  It  includes  British  ships  of  war  anywhere 
lind  British  merchant  ships  on  the  high  seas ;  it  is  doubtful  if  it 
includes  British  merchant  ships  in  foreign  waters  or  foreign  ships  in 
British  waters.  It  has  been  suggested  that  the  rule  of  English 
law  should  be  that  a  person  born  in  a  British  ship  in  foreign  waters 
should  be  a  British  subject,  and  that  a  person  born  in  a  foreign  ship 
should  not  be  deemed  to  be  a  British  subject  merely  because  the 
fihipwas  then  in  British  waters  (e). 

By  statute  the  status  of  a  British  subject  may  be  acquired  by 
parentage  to  the  first  and  second  generations.  Thus  a  person 
born  out  of  the  King's  dominions  will  not  (if  he  should  return 
home)  be  deemed  an  alien  if  his  father  was  at  the  time  of  his  birth 
a  natural-born  subject,  i.e.,  born  in  British  dominions,  and  neither 
attainted  of  treason,  nor  liable  to  its  penalties,  nor  in  the  actual 
service  of  any  prince  or  State. 

The  same  privilege  is  extended  to  grandchildren  whose  paternal 
grandfather  was  a  natural-born  subject,  Le.,  born  in  British 
dominions  (/).  If,  however,  the  mother  or  grandmother  marries 
a  foreigner,  the  child,  or  grandson,  born  out  of  the  King*s  dommions, 
will  be  an  alien  (if). 

Thus  a  person  whose  father  or  paternal  grandfather  was  born 
within  British  dominions  is  deemed  to  be  a  natural-born  British 
subject  although  he  himself  was  born  abroad  {h). 

The  privilege  is  personal  and  not  transmissible,  and  thus  the 
child  of  the  grandson  of  a  British-born  person  is  not  a  British 
subject  (0*  It  has  been  suggested  that  British  nationality  should 
be  only  transmissible  in  such  a  case  to  children  of  fathers  born  in 
Great  Britain  and  British  at  the  time  of  the  birth ;  and  in  view  of 
the  possible  doubt  whether  the  law  as  laid  down  in  these  statutes 

{d)  Nat.  Jjaws  Beport,  ubi  auprOy  s.  {g)  Doe  v,  Jones  (1791),  4  T.  E.  at  p. 

11 :  Marshall  r.  Murgatroyd  (1870),  40  306;  25  Edw.  HI.  st.  i.,  De  Natis ultra 

L.  J.  M.  C.  7  ;  see  generally  Piggott,  Mare ;    7  Anne,  c.  5,  s.  3 ;  4  Geo.  IL 

Nationality,  part,  i.,  chap,   xiv.,   on  c.  21;  13  Geo.  IIL  c.  21. 

Nationality  in  the  Colonies.  (h)  Nat.  Laws  Beport,  s.  9. 

(e)  Nat.  Laws  Beport,  ubi  supra,  s.  (»)  De  Geer  v.  Stone  (1882),  22  Ch. 

12.  D.  243 ;  Be  Willonghby  (1885),  30  Ch. 

.     (/)  Nat.  Laws  Beport,  s.  43.  D.  324. 
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lipplies  throughout  all  British  dominions,  that  the  law  should  be 
made  of  universal  application  (A:). 

Xazim — "  Kemo  potest  exuere  patriam." — It  is  a  principle  of  the 
common  law  of  England  that  the  natural-bom  subject  of  one  prince 
cannot  by  any  act  of  his  own,  no,  not  by  swearing  allegiance  to 
another,  put  off  or  discharge  his  natural  allegiance  to  the  former, 
for  this  natural  allegiance  was  intrinsic  and  primitive,  and  ante- 
cedent to  the  other,  and  cannot  be  divested  without  the  concurrent 
act  of  that  prince  to  whom  it  was  first  due.  But  it  can  be  divested 
by  the  concurrent  act  of  the  sovereign  and  the  subject,  or  by  the  act 
of  the  sovereign  alone  (Z).  If  the  King  of  England  by  a  treaty, 
especially  if  it  be  ratified  by  Parliament,  cedes  any  part  of  his 
dominions  to  another  State,  the  inhabitants  of  such  ceded  place, 
notwithstanding  they  may  have  been  born  under  his  protection 
whilst  it  belonged  to  the  Crown  of  England,  become  effectually 
aliens,  and  subject  to  the  disabilities  of  alienage  in  their  future 
concerns  with  England  (m). 

Possibly  they  may  have  the  right  of  electing  which  sovereign 
they  will  acknowledge  in  the  future  00 >  and  this  was  so  held  in 
cases  arising  out  of  the  recognition  by  Great  Britain  of  the 
freedom,  sovereignty  and  independence  of  the  United  States  in  1788 
by  the  Treaty  of  Paris  (o),  but  this  is  generally  provided  for  in 
modern  practice  by  the  treaty  of  cession  fixing  a  time  within  which 
they  can  leave  the  country  or  remain  and  become  subjects  of  the  new 
sovereign  (p).  Where  no  such  option  is  given  it  is  a  question  of  fact 
whether  any  particular  person  remained  after  the  cession  of  the 
territory  and  thereby  became  a  subject  of  the  new  sovereign  (q). 
Where  two  countries  are  united  under  one  sovereign,  e.g.,  England 
and  Scotland  or  England  and  Hanover  formerly,  j^os^  ^lafi  or  persons 
born  after  the  junction  are  English  subjects,  and  whether  they  are 
in  the  allegiance  of.  the  same  person  in  his  political  or  in  his  natural 

(ifc)  Beport,    s.    10,    following    the  P.576;  Doe  r.  Acklam  (1824),  2  B.  & 

Beport  of  the  Boyal  Commission  of  0.  779;  Doer.  Mulcaster  (1826),  6  B. 

1869.  &  C.  771. 

(/)  1  Bl.  Comm.  369.    This  was  also  (o)  22  Geo.  III.  c.  46. 

the  law  of    the  United    States,   see  (p)  Jephson    v.    Biera    (1835),     3 

£ent,  ii.,  lect.  xxv.  Knapp,  130 ;  so  in  the  case  of  Heligo- 

(m)  Wood.  Lect.,  voL  i.,  p.  382.  land;  and  see  pp.  129,  130. 

(n)  Jie  Bruce  (1832),  2  Cr.  &  J.  436,  (</)  Isaacson  r.   Durant  (1886),   17 

450;  Doe  v.  Arkwright  (1833),  5  C.  &  Q.  B.  D.  54 ;   55  L.  J.  Q.  B.  331,  336* 
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capacity  seems  to  be  immaterial,  though  the  former  is  now  preferred 
as  the  governing  quality.  But  when  the  united  kingdoms  were 
afterwards  disunited,  post-nati  in  Hanover  lost  their  allegiance  to 
Great  Britain  and  became  aliens,  while  the  Hanoverians  then  living 
did  so  too  (r).  The  rule  established  by  the  decisions  on  the  point  is 
thus  stated :  after  the  joinder  of  two  crowns  on  one  head  and  so  long 
as  the  union  of  crowns  subsists,  but  irrespective  of  the  joinder  of  the 
kingdoms,  persons  bom  in  either  country  are  not  aliens  to  one  another, 
but  persons  born  before  or  after  this  union  are  aliens  born(«). 

In  the  United  States,  the  right  of  election  of  allegiance  at  the  time 
of  the  separation  of  the  North  American  colonies  from  Great  Britain 
to  all  inhabitants  of  those  colonies  within  a  reasonable  time,  waa 
similarly  recognised  (t).  The  principle  that  the  division  of  an 
empire  makes  no  forfeiture  of  already  vested  rights  of  property 
has  also  been  acknowledged  by  them  (u),  and  British  ante-nati, 
i.e.,  born  before  the  Declaration  of  Independence,  were  held  not 
subject  to  alien  disabilities,  though  they  were  so  treated  if  bom 
between  the  Declaration  and  the  end  of  the  war  {x). 

Expatriation  in  English  Law. — The  rule  ''nemo  potest  exuere 
patriam"  has  been  modified  by  allowing  the  status  of  a  British 
subject  to  be  determined  under  certain  conditions  irrespective  of  the 
cession  of  territory.  With  regard  to  the  standard  itself  of  the  place 
of  birth  being  decisive  of  the  original  nationality  of  a  British-born 
person,  the  view  has  been  expressed  officially  that  it  should  be  con- 
tinued because  of  the  difficulty  of  finding  a  satisfactory  substitute  for 
the  simple  and  easy  proof  of  British  nationality  by  the  evidence  of 
birth  (j/).  The  Naturalization  Act  of  1870  provides  that  a  British- 
bom  subject  who  at  the  time  of  his  hirth  became  under  the  law  of 
any  foreign  State  a  subject  of  it  and  is  so  still  can,  if  of  full  age 
and  not  under  any  disability,  make  a  declaration  of  alienage  and 
thereby  cease  to  be  a  British  subject ;  and  any  person  born  out  of 
British  dominions  of  a  father  being  a  British  subject  can  do  the 
same  with  the  same  result,    A  British  subject  thus  becoming  an 

(r)  Isaacson  v,  Durant,  tthi  supra ;  («)  Ibid.  724. 

Calvin's  Case,  ubi  supra;  He  Johnson,  (x)  Ibid.  12b  \  see  Kent,  Comm.  ii. 

[1903]  1  Ch.  821.  40  et  seq;  Van  Dyne,  s.  72. 

(«)  Piggott,  i.,  62  ;  and  see  chap.  v.  {y)  Beport  of  Committee  of  1901, 

if)  See  Barge,   former  edition,    i.,  s.  6. 
pp.  721—723. 
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alien  is  not,  however,  thereby  discharged  from  liability  for  acts 
done  previoasly ;  and  it  has  been  held  that  he  cannot  do  so  in  time 
of  war  between  Great  Britain  and  the  State  of  which  he  becomes  a 
subject  so  as  to  escape  the  penalties  for  treasonable  acts  afterwards 
committed,  though  he  can  perhaps  do  so  if  there  is  no  intention  of 
adhering  to  the  King's  enemies  {z). 

Position  of  Aliens. — The  ineligibility  of  an  alien  to  public  ofiSces 
forms  a  part  of  the  law  of  England.  Thus  he  cannot  be  a  member  of 
the  Privy  Council,  or  of  Parhament,  or  hold  municipal  ofiftce,  or  vote 
at  Parliamentary  or  other  elections,  or  hold  any  office  or  place  of 
trust  civil  or  military.  Commissions  in  the  navy  or  army  are  not 
given  to  aliens,  nor  are  they  admitted  to  compete  for  the  civil 
Bervice  (a),  nor  can  pilotage  certificates  be  granted  to  alien  masters 
and  mates  of  ships  (&).  On  the  other  hand,  they  can  be  admitted 
to  the  English  Bar  (c)  and  to  be  notaries  and  to  join  other 
professions.  There  are  special  statutory  provisions  relating  to 
foreigners  practising  medicine,  surgery,  dentistry,  dental  surgery, 
and  veterinary  surgery  (d). 

Aliens  who  have  been  domiciled  in  England  or  Wales  for  ten 
years  or  more,  if  otherwise  duly  qualified,  are  liable  and  entitled  to 
serve  on  juries  as  if  they  were  natural-born  subjects (e). 

Aliens  may  be  enlisted  in  the  regular  forces  of  the  Crown  if  the 
King  signify  his  consent  through  a  Secretary  of  State,  but  there 
must  not  be  more  than  one  alien  to  fifty  British  subjects  in  any 
one  corps,  and  an  alien  so  enlisted  cannot  hold  any  higher  rank 
than  that  of  warrant  officer  or  non-commissioned  officer;  but  a 
negro  or  person  of  colour  though  an  alien  may  voluntarily  enlist, 
and  thereupon  while  serving  in  the  regular  forces  is  deemed  to  be 
entitled  to  all  the  privileges  of  a  natural-born  British  subject  (/). 

{z)  R.  V.  Lynch,  [1903]  1  K.  B.  444;  12  &  13  Will.  III.  c.  2,  s.  3. 

Foote,p.4;  Act  of  1870,  s.  4;  Report  (d)  Medical  Acts,   1858   (21    &    22 

Nat.  Laws  Committee,  ss.  43,  44 ;  see  Vict.  c.  90)  and  1866  (49  &  50  Vict.  c. 

Renunciation  of  British  Nationality,  48);  Dentists  Act,  1875(41  &  42  Vict. 

infra,   p.  168.  c.  33);  Vet.  Surgeons  Act,  1881  (44  & 

(a)  Report  Nat  Laws  Committee,  45  Vict.  c.  62).    See  Piggott,  Nation- 

ss.  20,  22.  ality,  i.  181. 

(6)  6  Edw.  7,  c.  48,  s.  73.  (e)  Jury  Act,  1870  (33  &  34  Vict,  c 

(c)  Marchant,     Barrister    at    Law,  77),  s.  8. 

12.    It  would  seem  that  an  alien  can-  (/)  Army  Act,  1881  (44  &  45  Vict, 

not  be  a  solicitor,  who  is  the  holder  of  c.  58),  s.  95. 
an  office  within  the  Act  of  Settlement, 
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The  oath  of  allegiance  is  required  of  all  persons  entering  the  anny  or 
^ther  land  forces,  bat  not  in  the  case  of  the  navy  (g). 

It  seems  that  an  alien'  ^ho  is  a  priest  can  be  presented  io  a 
benefice,  though  there  are  authorities  the  other  way  {h).  Aliens 
formerly  could  not  present  to  livings,  but  they  seem  to  have  the 
right  under  their  general  capacity  to  hold  any  kinds  of  property 
except  those  expressly  excepted  in  the  Naturalization  Act.  The  old 
rule  is,  however,  stated  as  if  still  in  force,  and  it  seems  that  an 
outlawed  person  cannot  present  (0- 

As  regards  rights  of  property,  aliens  are  now  placed  in  the  same 
position  as  British  subjects,  with  very  few  exceptions.  They  may 
take,  acquire,  hold  and  dispose  of  immovable  and  movable  property 
of  every  description  in  all  respects  as  British  subjects,  and  title  may 
be  derived  from  and  through  them  in  the  same  way,  but  they  are 
not  thereby  given  the  right  to  hold  immovable  property  out  of  the 
United  Kingdom  or  qualified  for  an  office  or  for  Parliamentary  or 
other  franchise  nor  entitled  to  any  rights  and  privileges  as  British 
subjects  except  those  thereby  expressly  given  to  them  in  respect 
of  property  (fc).  Subject  to  this  all  restrictions  on  aliens  holding 
property  are  removed  (I).  But  no  alien  can  acquire  as  owner  any 
interest,  either  legal  or  equitable,  in  a  British  ship,  and  if  he  buys 
one  it  ceases  to  be  British  (yu)-  He  is  not  entitled  to  the  privilege 
conferred  on  British  subjects  of  making  a  will  of  movable  property 
either  according  to  the  lex  loci,  or  the  lex  domicilii,  or  the  lex 
domicilii  onginis,  though  he  can  dispose  of  property  by  will(«)« 
He  has  no  right  to  a  jury  de  medietate  linguae,  i.e.,  half  English 
and  half  foreign  (o). 

Application  of  Oeneral  Statutory  FrovisionB  to  Aliens. — The  applica- 
tion of  general  words  in  British  statutes  to  aliens  is  still  largely 

(r/)  "Enc.    of    Engl.     Law,"    tit.  709,  first  edition. 

**Navy."  (m)  Union  Bank  of  London  r.Loaan- 

(/i)  Lord  Coke   cites  statutes   dis-  ton,    1878,3   C.    P..  D.    at    p.    245; 

abling  aliens  irom.  holding  them:   4  Merchant  Shipping  Act,  1894  (57  &  58 

Inst.  338;    and  see  Fhillimore,  Ecc.  Vict.  c.  60)  ss.  1,  9,  71,  under  penalty 

Law,  i.  310;  Cripps,  460.  of  forfeiture,  see  s.  76. 

(f)  Cripps,  457;    Fhillimore,    Ecc.  (/i)  2i  &  25  Vict.  c.  114,  Bloxam  v. 

Law,  i.  273.  Favre  (1884),  9  F.  D.  130 ;  Ooods  of  von 

(k)  Act  of  1870,  8.  2  ;  and  the  Act  is  Buseck  (1881),  6  F.  D.  211. 

not  retrospective.  (o)  33  Vict.  c.  14,  s.  5. 

(/)  For  the  former  law,  see  Burge,  i. 
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undefined;  and  it  is  recognised  that  the  extent  to  inrhich  legal 
remedies  are  available  to  particular  persons  is  a  question  of  lex  f on 
for  each  country  to  settle  for  itself  (j?).  The  rule  of  construction 
in  this  matter  has  been  declared  to  be  that  '^  while  prima  facie 
a  British  statute  applies  only  to  British  subjects  (by  birth  or 
residence  only)  and  not  to  aliens  resident  abroad,  unless  there  are 
special  grounds  or  express  words  from  which  it  may  be  inferred  that 
it  wasmeanttohavea  wideroperation  *'  {q) ;  yet "  where  personal  rights 
are  conferred  on  persons  filling  any  character  of  which  foreigners  are 
capable  they  are  comprehended  unless  the  context  shows  that  they 
are  to  be  excluded  "  (r),  and  that  "  while  foreigners  are  not  affected 
jmmd  facie  by  statutes  imposing  a  burden  they  can  take  advantage 
of  general  words  giving  a  remedy  "  («).  Thus  it  has  been  held  that 
representatives  of  foreigners  can  recover  damages  for  their  deaths 
on  board  foreign  ships  on  the  high  seas  in  collisions  caused  by  the 
negligence  of  British  ships  {t) ;  that  in  copyright  law  an  alien 
resident  in  a  British  colony  can  take  advantage  of  the  right  to 
copyright  on  publication  in  England  {u) ;  and  that  an  alien  friend 
within  the  jurisdiction  is  entitled  to  relief  under  the  poor  laws  (x). 
So  a  foreigner  who  has  supplied  necessaries  to  a  foreign  ship  in  a 
foreign  or  colonial  port  can  sue  in  Admiralty  here  (y) ;  and  foreign 
seamen  can  sue  for  wages  in  the  Admiralty  Court  {z).  On  the 
other  hand,  foreign  shipowners  were  refused  the  benefit  of  the 
statutory  limitation  of  liability  until  it  was  given  to  them  in 
express  terms  (a),  though  English  ships  could  utilise  it  against 


{}»)  Maxwell,      Interpretation      of  Ad.  and  Eccl.  32o ;  **The  Explorer" 

Statutes,  c.  vi.  s.  3,  citing  cases,  c.</.,  (1870),  3,  i6iV/.,  289;  Davidsson  r.  Hill, 

as  to  personal  arrest  or  prescription  of  xihi  supra, 

claims;  Lord  Westbuiy,  Routledge  r.  (m)  Routledge  v.  Low  (1869),  L.  R. 

Low  (1868),  L.  R.  3  H.  L.  100.  3  H.  L.  100,  under  5  &  6  Vict.  c.  45, 

(«/)  Jefferys     r.    Boosey    (1854),    4  same  as  Statute  of  Anne,  n//ra  note  (</). 

H.  L.   C.  at  p.  946,  Jervis,  C.  J. ;  {x)  R.  v.  Eastbourne  (1803),  4  East, 

Colquhoun  v.  Heddon  (1890),  25  Q.  B.  103. 

D.  129,  Lord  Esher.  (y)  "The  Wataga"   (1856),  Swab. 

(r)  Jefferys    v.    Boosey    ( 1854),    4  1 65 ;"  The  India  *'  (1863),  32  L.  J.  P.  M. 

H.  L.  C.  at  p.  895,  Maule,  J.  &  A.,  185 ;  *'  The  Anna  "  (1876),  1  P.  D. 

(«)  See  Kennedy    and    PhiUimore,  253;  **  The  Mecca,"  [1895]  P.  95. 

J.  J.,  Davidsson  v.  HiU,  [1901]  2  K.  B.  (z)  **  The  Nina"  (1867),  L.  R.  2  P.  C, 

606 ;  and  Piggott,  Nationality,  i,  172  38. 

etseg.  (a)  **The  Carl  Johann"    (1821),    1 

{t)  "TheGuldfaxe"  (1868),  L.  R,  2  Hagg.  at  p.   113;    Cope  v.  Doherty 
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foreigners  for  collisions  in  British  waters  or  on  the  high  seas  {b) ; 
and  before  the  international  convention  as  to  the  rules  of  navigation 
at  sea  a  foreign  ship  was  not  bound  by  the  British  sailing  rules  and 
could  not  impute  to  a  British  ship  breach  of  a  rule  by  which  she 
was  not  herself  bound  (c).  So  an  alien  author  resident  abroad  was 
held  not  to  obtain  copyright  on  publication  here  under  general 
words  in  the  statute  of  Anne  {d).  Under  the  bastardy  statutes 
children  bora  abroad  though  conceived  here,  and  especially  if  of 
foreign  mothers,  are  not  included  in  the  purview  of  the  remedy  of 
affiliation  (e),  the  place  of  birth  being  the  origin  of  the  liability, 
while  in  the  opposite  case  of  conception  abroad  and  birth  in 
England,  the  remedy  is  available  (/). 

The  opinion  has  been  expressed  that  general  words,  such  as  '*  any 
person  "  or  "  whosoever,"  mean  any  person  within  the  area  in 
which  the  statute  operates,  e.g.,  the  United  Kingdom  normally,  the 
Empire  by  express  reference,  individual  colonies  or  British  ships ; 
when  the  statute  applies  beyond  any  of  these  areas,  these  words 
refer  to  British  subjects  only  (g).  As  regards  the  enjoyment  of 
territorial  rights  by  aliens,  the  words  ''  any  person  "  in  statutes 
conferring  rights  subject  to  the  fulfilment  of  a  condition,  where 
there  are  no  special  words  of  limitation,  mean  any  person  irrespec- 
tive of' nationality  who  fulfils  the  condition,  cg.y  residence  or  the 
performance  of  any  act.  In  statutes  relating  to  a  class  territorial  or 
otherwise,  the  words  mean,  in  the  absence  of  any  special  words  of 
limitation,  any  person  who  comes  within  the  class,  irrespective  of 
nationality  and  also  of  residence  (h). 

Thus  it  has  been  thought  that  aliens  cannot  take  advantage  of 
legislation  such  as  the  Petitions  of  Bight  Act,  1860,  not  being  sub- 
jects, but  they  are  expressly  included  in  the  Patents  Act,  1907, 
and  the  Territorial  Waters  Act,  1878,  and  foreign  merchants  are 

(1858),  4  K  &  J.  367;    **  The  Wild  (d)  8    Anne,    c.    19;     Jefferys    v. 

Ranger"  (1862),    32  L.   J.  Ad.    49;  Booaey,  vhi  supra. 

«*  The  Saxonia "  il862),  Lush.  410.  (e)  E.  v.  Blane  (1849),  13  a  B.  769 ; 

(h)  Gen.  Iron  Screw  Co.  v.  Schiir-  Law  Mag.  and  Rev.  1902,  xxvii.  223. 

manns  (1860),  1  J.  &  H.  180;  **The  (/)  Hampton  v.  Rickard  (1870),  43 

Amalia"  (1883),   1  Moo.  P.  C.  N.  S.  L.  J.  M.  C.  133. 

471.  (g)  Piggott,  ii.,  chaps.  3  and  4,  and 

(r)  ''The  Zollverein"(18o6),  Swab.  seep.  161. 

96 ;     Maxwell,     '*  Interpretation    of  (h)  Piggott,  ii.,  263,  and  chaps.  4 

Statutes,"  213.  and  7  generally  ;  see  vi.  chap.  12. 
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expressly  legislated  for  in  Magna  Gliarta  and  in  subsequent 
statutes  (i),  and  they  appear  to  come  within  the  operation  of  the 
Habeas  Corpus  Act  (k)  and  Fugitive  Offenders  Act  (I),  which  deal  with 
**  persons,"  but  not  within  statutes  dealing  with  "  subjects  "  (?w). 

Aliens  can  also,  ih  respect  of  occurrences  happening  outside 
British  dominions  and  actionable  by  the  lex  loci,  recover  in  English 
Courts  against  British  subjects  whether  in  contract  or  tort  (n),  unless 
the  act  complained  of  is  an  Act  of  State  performed  by  an  officer  of  the 
British  Government,  either  by  its  orders  or  ratified  by  it  (o),  or 
unless  the  enforcement  of  the  right  would  be  against  British  public 
policy  ip) ;  but  for  acts  committed  in  time  of  peace  in  British  territory, 
this  plea  of ''  act  of  State  "  is  not  available  (q). 

Liability  of  Alien  to  Exclusion. — It  has  been  held  that  an  alien 
has  no  right  enforceable  by  action  to  enter  British  territory  (/*), 
and  this  is  in  accordance  with  the  generally  recognised  rule  of 
international  law. 

There  has  been  considerable  controversy  whether  there  is  any 
power  at  common  law  to  expel  an  alien  who  has  come  into  British 
territory  («),  and  whether  within  it  he  has  all  the  legal  rights 
(subject  as  above)  of  a  British  subject ;  but  the  right  of  expulsion  as 
well  as  of  exclusion  has  been  lately  declared  to  belong  to  the  Crown 
certainly  when  such  right  existed  in  a  territory  prior  to  its  acqui- 
sition, and  if  that  power  has  not  been  parted  with  by  legislation, 
proclamation,  or  voluntary  grant  (0* 

Exclusion  and  Expulsion. — There  is  special  legislation  in  the 
various  Dominions,  as  well  as  now  in  the  United  Kingdom,  for  the 
regulation  of  alien  immigration  and  the  expulsion  or  exclusion  of 
undesirable  aliens. 

{i)  See  Index   to   Statutes    of   tlie  (ji)  Kaufman  v,  Gerson,    [1903]    2 

Bealm,  tit  Aliens;  Piggott,   i.   chap.  K.  B.  114. 

12,  p.  175.  ((/)  Walker  v.  Baird,    [1892]  A.  0. 

(k)  31  Chas.  II.  c.  2.  491. 

{l)  44  &  45  Vict.  c.  69.  (r)  Musgrove  v.  Chun  Teeong  Toy, 

(m)  Piggott,  i.  chap.  12.  [1891]  A.  C.  272;  60  L.  J.  P.  C.  28 ; 

(w)  Madi-azor.  Wille8(1820),3B.  &  Wheeler,    Confed.   Law    of    Canada, 

Aid.  353  ;  Santos  v,  lUidge  (1859),  6  389. 

C.  B.  N.  S.  841 ;  (1860),  8  ibid.  861;  («)  1889,  J.  357,  Craies. 

Forbes  v,  Cochrane  (1824),  2  B.  &  0.  (t)  Joum.  of  Comp.  Leg.  iv.  N.  S. 

448.  p.  126,  Manson;  In  re  Adam  (1837), 

(o)  Buron  r.  Denman  (1848),  6  St,  1  Moo.  P.  C.  460,  471  ;  Att.-Gen.  v. 

Tr.  N.  S.  525 ;  2  Ex.  Rep.  167.  Cain,  [1906]  A.  C.  540,  545. 
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United  Kiiigdom— The  governing  statute  is  the  Aliens  Act,  1905  {n\ 
which  repealed  the  Aliens  Begalation  Act,  1886  {x),  requiring  the 
registration  of  aliens  arriving  in  the  United  Kingdom,  except 
those  constantly  residing  here  for  three  jears  under  a  certificate 
of  a  Secretary  of  State,  or  ambassadors  and  their  servants,  or  aliens 
under  fourteen  years  of  age.  Temporary  power  was  taken  by  an 
Act  of  1848  (y)  to  expel  foreigners  by  authority  of  the  Secretary  of 
State,  but  this  lapsed  in  a  year  (z). 

By  the  Act  of  1905  power  is  given  to  prevent  undesirable  immi- 
grants (a)  from  landing  :  no  immigrant  being  allowed  to  be  landed 
in  the  United  Kingdom  from  an  immigrant  ship([;)  except  at  a 
port  where  there  is  an  immigration  officer,  nor  there  without  his 
leave.  An  immigrant  is  deemed  undesirable  if  he  cannot  show 
that  he  has  in  his  possession  or  is  in  a  position  to  obtain  the 
means  of  decently  supporting  himself  and  his  dependants,  or 
if  he  is  a  lunatic  or  idiot  or  owing  to  any  disease  or  infirmity 
appears  likely  to  become  a  charge  upon  the  rates  or  otherwise 
a  detriment  to  the  public,  or  if  he  has  been  sentenced  in  a  foreign 
country  with  which  there  is  an  extradition  treaty  for  a  crime, 
not  being  an  offence  of  a  political  character,  which  is  an  extra- 
dition crime  within  the  Extradition  Act,  1870,  or  if  an  expulsion 
order  under  the  Act  has  been  made  in  his  case.  But  in  the  case 
of  an  immigrant  who  proves  that  he  is  seeking  admission  solely  to 
avoid  prosecution  or  punishment  on  religious  or  political  grounds 
or  for  an  ofifence  of  a  political  character  or  prosecution  involving 
danger  of  imprisonment  or  danger  to  life  or  limb  on  account  of 
religious  belief,  leave  to  land  shall  not  be  refused  on  the  ground 
merely  of  want  of  means  or  the  probability  of  his  becoming  a  charge 
upon  the  rates,  nor  if  he  has  taken  a  ticket  in  the  United  Kingdom 
and  embarked  direct  therefrom  for  another  country  after  residing 
in  the  United  Kingdom  six  months,  and  having  been  refused 
admission  there  has  returned  direct  to  the  United  Kingdom ;  nor 
shall  leave  to  land  be  refused  merely  on  the  ground  of  want  of 

{u)  5  Edw.  YII.,  c.  13.  paasenger  who  is  to  be  landed  in  the 

{x)  6  &  7  Will.  IV.  ell.  United  Kingdom,  but  not  a  passenger 

(y)  11  &  12  Vict.  c.  20.  proceeding  elsewhere, 

(z)  See  Henriques,   Law  of  Aliens,  (6)  Defined  as  a  ship  bringing  to  the 

p.  13,  and  passim.  United  Kingdom  more  than  twenty 

(a)  Defined   as   an   alien    steerage  alien  passengers  to  be  lauded  there. 
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means  to  any  immigrant  who  satisfies  the  immigration  officer  that 
he  was  born  in  the  United  Kingdom,  his  father  being  a  British 
subject.  The  Secretary  of  State  may  exempt  any  immigrant  ships 
from  the  obligations  ander  the  Act  if  satisfied  that  those  ships 
adopt  precautions  or  give  security  against  undesirable  immigrants 
being  landed  from  them  except  for  purposes  of  transit  (c);  and  immi- 
gration boards  are  constituted  at  naval  ports  {d).  Power  is  also 
given  to  the  Secretary  of  State  to  make  an  expulsion  order  on  any 
alien  (1)  upon  its  being  certified  to  him  by  any  Court  (including  a 
Court  of  summary  jurisdiction)  that  the  alien  has  been  convicted  by 
it  of  any  felony  or  misdemeanour  or  other  offence  for  which  the  Court 
can  impose  imprisonment  without  the  option  of  a  fine,  or  certain 
other  named  offences,  and  that  the  Court  recommends  his  expulsion 
in  lieu  of  or  in  addition  to  his  sentence;  or  (2)  upon  its  being 
certified  to  him  by  a  Court  of  summary  jurisdiction,  after  proceed- 
ings taken  for  the  purpose  within  twelve  months  after  the  alien  last 
entered  the  United  Kingdom,  that  he  has  (a)  within  three  months 
from  the  time  at  which  proceedings  for  the  certificate  are  commenced 
been  in  receipt  of  parochial  relief  disqualifying  for  the  parliamen- 
tary franchise  or  been  found  wandering  without  ostensible  means  of 
subsistence,  or  been  living  under  insanitary  conditions  due  to  over- 
crowding ;  or  has  (b)  entered  the  United  Kingdom  after  this  Act 
and  been  sentenced  in  a  foreign  country  with  which  there  is  an 
extradition  treaty  for  a  crime  not  being  an  offence  of  a  political 
character,  which  is  as  regards  that  country  an  extradition  crime 
within  the  Extradition  Act,  1870;  and  if  after  expulsion  he  is 
found  within  the  United  Kingdom,  he  is  guilty  of  an  offence 
under  the  Act(<?).  The  expenses  of  the  return  of  the  alien  under 
an  expulsion  order  may  be  defrayed  by  the  Secretary  of  State, 
but  if  the  expulsion  order  is  made  or  a  certificate  given  within 
six  months  after  the  alien  last  entered  the  United  Kingdom,  the 
master  of  the  ship  bringing  him  and  the  master  of  any  ship 
belonging  to  the  same  owner  is  liable  to  pay  as  a  debt  due  to  the 
Crown  any  sums  paid  by  the  Secretary  of  State  thus  in  con- 
nection with  the  alien,  and  if  required  by  the  Secretary  of  State 
he  shall  give  the  alien  and  his  dependants  a  free  passage  to  the 


(c)  S.  1.  (e)  S.  3. 

[d)  S.  2. 
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port  of  embarkaiiou  and  proper  accommodation  and  maintenance 
during  the  passage  (/). 

Beturns  as  to  aliens  landed  in  the  United  Kingdom  are  to  be 
furnished  by  the  master  of  any  ship  landing  or  disembarking 
passengers  at  any  port  in  the  United  Kingdom  under  penalties  on 
the  master  and  any  alien  refusing  to  give  such  information;  but 
the  Secretary  of  State  may  exempt  from  this  liability  any  special 
class  of  passengers  or  voyagers  or  any  special  ships  or  ports  {g). 
Immigration  officers  are  to  be  appointed  at  such  ports  as  are 
thought  necessary,  from  whom  appeal  lies  to  the  Immigration 
Boards,  and  questions  arising  on  appeal  to  them  as  to  the  meaning 
of  the  Act  are  to  be  referred  to  the  Secretary  of  State,  whose 
decision  the  Board  must  follow  (h). 

British  Colonies. — Restrictions  have  been  imposed  on  alien 
immigration  generally,  as  in  Canada  (t),  the  Commonwealth  of 
Australia  (j),  after  the  model  of  similar  Acts  in  Western 
Australia  (fc)  and  New  South  Wales  (Z) ;  Natal  (w).  New  Zealand  (n), 
Bermuda  (o),  British  Guiana  ip).  East  Africa (^),  and  Jamaica  (r). 

Thus  an  educational  test  is  required  for  immigrants  into  British 
Columbia  (s)  (e.g.,  being  able  to  write  an  European  language), 
Natal  (0,  New  Zealand  (u),  and  Australia  (x). 

Infirmity,  such  as  insanity  or  idiocy,  and  contagious  disease 
are  grounds  of  exclusion  in  Natal,  New  Zealand,  Fiji,  Australia, 
and  there  is  power  to  exclude  lepers  in  Straits  Settlements  and 
British  Guiana. 

Chargeability  (and  likelihood  of  chargeability  in  Australia  and 
Canada)    is    a    ground    of    exclusion    in    Natal    and    Zululand, 

(/)  S.  4  ;  A.-G.  V.  Sutcliffe,  [1907]  No.  6  of  1906. 

2  K  B.  997 ;  23  T.  L.  E.  711.  fe)  No.  17  of  1906. 

((f)  S.  5.  (r)  Law  25  of  1905. 

{h)  S.  8.  (a)  11  of  1900  and  34  of  1902  (must 

(f)  B.  S.  G.  (1906),  c.  93.  make    application    in    an    European 

(j)  No.  17  of  1901  and  17  of  1905.  language);  28  of  1905  ;  21  a  of  1907. 

(jfe)  No  13  of  1897.  (0  Act  No.  301  of  1903. 

(/)  No.  3  of  1898.  (ii)  1899,  No.  33,  for  non-British. 

(m)  No.  30  of   1903,  amended  by  («)  No.  17  of   1901,  s.  3,   "write 

No.  3  of  1906.  out  a  passage  of  fifty  words  in  any 

(n)  No.  33  of  1899 ;  No.  66  of  1906.  prescribed  language  dictated  by  the 

(o)  68  of  1902.  officer  in  his  presenoe."     Chi  Gee  v. 

Ip)  No.   4  of    1896,    amended   by  Martin  (1906),  3  C.  L.  B.  649. 
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Barbados  {z)^  except  shipwrecked  persons ;  Falkland  Islands, 
within  six  months  after  arrival  {a) ;  Bermuda  {h)  ;  British 
Guiana  (c),  except  shipwrecked  persons  and  stowaways;  infirm 
paupers  in  Grenada  (e7)  and  St.  Vincent  (e);  pauper  immigrants 
in  Leeward  Islands  (/)  and  in  St,  Lucia  ((/);  beggars  in  Straits 
Settlements  Qi).  Malta  excludes  undesirables  (t);  Falkland 
Islands  {k)  makes  persons  becoming  chargeable  within  six  months 
after  arrival  in  colony  deportable  at  employer's  expense.  In  New 
Brunswick  introducers  of  destitutes  likely  to  become  a  public 
charge  upon  the  rates  are  liable  to  maintain  them,  but  can 
remove  them  forcibly  (J). 

Yiciousness  and  criminality  are  grounds  of  exclusion  in 
Canada (m),  Australia (n),  St.  Lucia  (o),  New  Zealand  {p),  Trinidad 
and  Tobago  {q).  In  British  Guiana,  destitutes  and  criminals  (r) 
are  excluded,  prostitutes  in  Canada  («),  Natal  {t)  and  Australia  {u). 
Vagrants  are  excluded  in  Canada  (a?),  Straits  Settlements  {y),  and 
Mauritius  {z\  and  criminals  in  New  South  Wales  (a). 

There  is  power  to  deport  aliens  who  are  dangerous  to  the  peace 
of  the  community  in  British  Guiana  (ft). 

In  Australia  any  person  not  a  British  subject  convicted  of  any 
crime  of  violence  against  the  person  is  liable,  at  the  expiration  of 
any  term  of  imprisonment  imposed  on  him,  to  be  required  to  pass 
a  dictation  test,  i.e.,  write  out  a  passage  of  fifty  words  in  a  language 
directed  by  the  ofiicer,  and  failing  to  do  so  is  deemed  to  be  a 
prohibited  immigrant  and  shall  be  deported  (c).    Penalties  are  also 

(z)  1892,  10;  1896,  47;  No.  11  of  (;?)  No.  33  of  1899  and  No.  65  of 

1905  ;  No.  44  of  1907.  1906. 

(«)  No.  0  of  1900.  (q)  No.  5  of  1882,  No.  11  of  1895, 

(6)  No.  58  of  1902.  and  No.  10  of  1897. 

(c)  No.  4  of  1896  and  No.  5  of  1906.  (r)  No.  4  of  1896 ;  No.  11  of  1898 

{d)   No.  23  of  1897.  and  No.  3  of  1902. 

(e)  No.  12  of  1897.  («)  See  sxipray  note  (m). 

(/)  No.  9  of  1891  and  No.  6  of  1898.  {t)  No.  30  of  1903. 

(g)  No.  4  of  1891  ;  No.  8  of  1896 ;  (u)  No.  17  of  1901  and  No.  17  of 

No.  1  of  1897  and  No.  6  of  1904.  1905. 

(/*)  No.  9  of  1906.  {x)   See  <uj>ra,  note  (w). 

(i)  No.  1  of  1899.  iy)  No.  7  of  1906. 

(k)  No.  5  of  1900.  (z)  No.  9  of  1902. 

(0  R.  S.  N.  B.  1903,  c.  83.  (a)  No.  6  of  1903. 

(m)  B.  S.  C.  1906,  c.  93,  88.  28,  29.  (6)  No.  1  of  1886. 

(u)  No.  17  of  1901.  W  Act  17  of  1901,  s.  8 ;  Act  17  of 

(o)  No.  6  of  1904.             •  1905,  8.  11. 
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imposed  on  persons  concerned  in  bringing  prohibited  immigrants 
into  the  country  (d). 

There  is  special  legislation  in  Canada  and  Australia  as  to 
exclusion  of  foreign  labour  (e). 

In  Canada  concurrent  powers  are  granted  to  the  Dominion 
Parliament  and  the  Provincial  legislatures  with  regard  to  immigra- 
tion into  the  Provinces  (J)  ;  but  an  Act  of  the  Dominion  Parliament 
overrides  the  Provincial  statutes  (g). 

A  statute  of  the  Dominion  Parliament  (h)  makes  it  unlawful  for 
any  person,  company,  partnership,  or  corporation  in  any  manner 
to  prepay  the  transportation,  or  in  any  way  to  assist  or  encourage 
the  importation  or  immigration  of  any  alien  or  foreigner  into 
Canada  under  contract  or  agreement,  parol  or  special,  express  or 
implied,  made  previous  to  the  importation  or  immigration  of  such 
alien  or  foreigner  to  perform  labour  or  service  of  any  kind  in 
Canada  (i).  All  contracts  for  labour  or  service  in  Canada  previous 
to  the  immigration  or  importation  of  such  alien  or  foreigner  are 
void  {k).  The  Act  provides  a  penalty  of  not  less  than  50  dollars  and 
not  more  than  1,000  dollars  for  every  violation  of  the  foregoing, 
and  enacts  that  it  shall  be  deemed  a  violation  to  assist  or  encourage 
such  importation  or  immigration  by  promise  of  employment  through 
advertisements  printed  or  published  in  any  foreign  country  to 
which  the  Act  applies  (I).  The  statute  applies  only  to  the  impor- 
tation or  immigration  of  such  persons  as  reside  in  or  are  citizens 
of  such  foreign  countries  as  have  laws  applying  to  Canada  of  a 
similar  character  (m) ;  and  has  no  application  to  skilled  labour 
or  any  new  industry  not  at  present  established  in  Canada,  provided 
that  skilled  labour  for  that  purpose  cannot  be  otherwise  obtained. 
Nor  does  the  Act  apply  to  professional  actors,  artists,  lecturers,  or 
singers,  or  to  persons  employed  strictly  as  personal  or  domestic 
servants.    In  a  judgment  upon  a  return  to  Habeas  Corpus  which 

(</)  Ss.  9,  10  ;   J.  of  C.  L.,  1902,  259  (A)  Alien    labour   Act,    E.    S.   C. 

—261.  (1906),  0.97. 

(c)  See    Manson,    "  Admission    of  (t)  I  bid,,  s.  2, 

Aliens,"  Journ.   of  Comp.   Leg.,    iv.  {k)  Ibid.f  s.  7. 

N.  S.  pp.  1 19  e<  seq.  (/)  Ibid.,  s.  12. 

(/)  British    North    America    Act  (m)  Ibid,,  s.  13.     It  thus  sj>ecially 

(1867),  8.  9o.  affects  immigration  from  the  United 

(y)  Wheeler,  Confed.  Law  of  Canada,  States. 
389. 
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Bet  out  the  warrant  of  the  Attorney-General  for  Canada  under  s.  6 
of  the  Act  of  1897,  that  section  was  held  in  Ontario  to  be  ultra 
vires  in  depriving  persons  against  whom  it  is  to  be  enforced  of 
their  liberty  without  the  territorial  limits  of  Canada.  But  this 
judgment  was  reversed  by  the  Privy  Council  on  the  ground  that 
the  Crown  possessed  the  power  to  expel  an  alien  from  the  Dominion 
of  Canada,  or  to  deport  him  to  the  country  from  which  he 
entered  it  (n). 

In  the  similar  Australian  statute  (o)  any  persons  may  be  excluded 
who  are  under  contract  or  agreement  to  perform  manual  labour 
within  the  Commonwealth,  except  workmen  exempted  by  the 
Minister  for  special  skill  required  in  Australia  or  to  persons  under 
contract  or  agreement  to  serve  as  part  of  the  crew  of  a  vessel 
engaged  in  the  coasting  trade  in  Australian  waters  if  the  rate 
of  wages  specified  therein  are  not  lower  than  the  rates  ruling 
in  the  Commonwealth  ('p).  Tliis  has  been  applied  to  British 
subjects. 

In  several  systems  there  is  special  legislation  regulating  the 
admission  of  aliens  of  coloured  races;  for  example:  Chinese  are 
admitted  on  payment  of  a  poll  tax  in  Canada  {q) ;  are  restricted 
in  admission  in  New  Zealand  (r),  Victoria  (s),  and  Queensland  (0 ; 
are  excluded  from  Hong  Kong  in  case  of  likelihood  of  disease  being 
introduced  thereby  (w) ;  and  special  provision  is  made  for  their 
admission  in  the  Straits  Settlements  (x).  Coloured  races  are 
specially  dealt  with  in  New  South  Wales  {y),  South  Australia  (z), 
Tasmania  (a),  and  Australia  (b)  ;  and  Indian  coolie  immigrants  in 

(w)  Att.-Gen.  of    Canada  v.   Cain,  Vict.  No.  18  ;  1886,  60  Vict.  No.  8 ; 

[1906]  A.  C.  542.  1887,   51   Vict,   No.  5,  and  1890,  53 

(o)  Act  17  of  1901,  amended  by  Act  Vict.  No.  22. 
17  of  1905.  (u)  No.  3  of  1895,  by  Governor  in 

(p)  Act  17  of  1901,  8.  3  (g).  Council. 

\q)  R.  S.  C.  (1906),  c.  95;  and  an  {x)  Nos.  19  of  1902,  and  8  of  1903. 

attempt  has  been  made  to  restrict  the         {y)  Acts  of  1888,  No.  4,  and  1896, 

employment  of  them  and  Japanese  in  No.  41. 

British    Columbia.      Act   No.    28  of         (2)  Nos.  439  of  1888 ;   474  of  1889  ; 

1898.  494  of  1890;    534  of   1891;    672  of 

(r)  1881,  No.  47;     1885,  No.   34;  1896. 
1896,  No.    10;    1901,   No.  3;    1907,  (a)  No.  55  of  1896,  and  No.  69  of 

No.  79.  1898. 

(«)  1890,  No.  1073.  (h)  Pacific  Islanders,  16  of  1901,  and 

(t)  1882,  46  Vict.  No.  7  ;  1884,  48  22  of  1906. 
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Natal  and  Zaluland  (c)  and  British  Guiana  {d\  Fiji  (e),  and 
Jamaica  (/). 

Asiatic  immigration  is  prohibited  in  the  Orange  Biver  Colony  (g) 
and  the  Transvaal.  In  the  latter,  hy  a  recent  Act  (h)  Asiatics  not 
entitled  to  a  certificate  of  registration  are  prohibited  immigrants. 
This  certificate  is  required  for  every  male  Asiatic  above  sixteen  years 
of  age  under  penalty  of  removal  from  the  colony,  and  is  issued  only 
to  Asiatics  lawfully  resident  there,  defined  as  being  persons 
authorised  under  the  Indemnity  and  Peace  Preservation  Ordinance, 
1902,  or  actually  resident  in  the  colony  or  the  Orange  Biver  Colony 
on  May  31st,  1902,  or  born  in  the  colony  since  that  day  not  being 
the  child  of  any  labourer  introduced  under  the  Labour  Importation 
Ordinance,  1904. 

Alien  Sovereigns,  Exterritorial  Persons  and  Corporations. — In 
these  three  classes  of  cases  special  considerations  arise.  Foreign 
States,  whether  under  the  personal  government  of  a  sovereign 
or  republican  in  form,  can  sue  in  English  Courts,  and  a 
Government  which  succeeds  a  de  facto  Government  originating 
in  revolution  which  never  obtains  recognition  from  other  Powers 
can  take  the  benefit  of  contracts  made  with  the  latter,  subject, 
however,  to  satisfying  the  liability  under  the  contract  to  a 
foreign  subject  (i).  Whether  the  foreign  State  is  an  independent 
sovereign  or  not  is  a  question  for  the  Court,  which  can  inform 
itself  by  inquiring  of  the  Foreign  Office  (k).  A  State  may  sue  in  its 
own  name  without  using  the  name  of  a  public  officer  if  it  has  no 
personal  sovereign  so  long  as  it  sues  in  a  forum  which  makes  it 
possible  for  justice  to  be  done  to  the  defendant  by  the  Court  (/) ; 

(c)  Acts  25  of   1891  ;    17  of  1895;  Spain  v.  HuUett  (1828),  1  Dow  &  CI. 

14  of  1897  ;   1  of  1900;   8  and  48  of  169;  Emperor  of  Austria  v.  Day  (1861), 

1901 ;  2  of  1903,  and  42  of  1905.  2    Gift,   628;    Eepublic    of    Peru    r. 

(cf)  Act  18  of  1891,  Rev.  1905,  and  Dreyfus  (1888),  38  Oh.  D.  848 ;  United 

24  of  1905.  States  of  America  v.  Frioleau  (1865),  2 

(e)  Ilev.  Ord.  No.  1  of  1891,  amended  H.  &  M.  559. 

by  No.  8  of  1906.  (k)  City  of  Berne  v.  Bank  of  England 

(/)  See    Index    to    Statutes,    tit.  (1804),  9  Ves.  347 ;    "The  Charkieh" 

"  Immigration";  andLaws  13  of  1903;  (1873),  L.  R.  4  A.  &  E.  59 ;  Mighell  v. 

13  of  1905  ;  29  of  1906.  Sultan  of  Johore,  [1894]  1  Q.  B.  149; 

(</)  Lawsof  O.B.C.(1901),c.xxxiii.;  Foster  v.   Globe    Venture    Syndicate 

but  see  exception  in  favour  of  persons  (1900),  69  L.  J.  Gh.  875. 

of  distinction,  No.  12  of  1907.  (/)  Colombian  Government  v.  Roth- 

(A)  No.  15  of  1907.  schild  (1826),  1  Sim.  94. 

(t)  Foote,   p.    148,  citing   King  of 
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and  it  has  been  lately  held  that  a  foreign  public  minister  may  make 
a  contract  in  the  name  of  the  office  which  he  holds,  and  his 
successor  can  enforce  it  (m).  A  foreign  sovereign  plaintiff  is  not, 
however,  given  costs,  as  this  would  not  be  consonant  with  his 
dignity  (n).  On  the^other  hand,  a  foreign  State  is  not  liable  to 
process  in  an  English  Court  except  in  so  far  as  it  submits  to  the 
jurisdiction  of  the  Court  for  the  purpose  of  obtaining  its  assistance 
against  a  person,  e.g.,  it  makes  itself  liable  to  discovery  or  inter- 
rogatories (o),  and  a  defence  or  set  off  can  be  set  up  against  it,  but  an 
independent  remedy  such  as  a  counterclaim  or  cross  action  cannot  be 
raised  against  it  even  though  closely  connected  with  the  cause  of 
action  unless  it  waives  its  privilege  by  voluntary  appearance  to  it  (p). 
In  Admiralty  it  has  been  held  that  a  foreign  sovereign  suing  for 
damage  by  collision  is  liable  to  give  security  for  costs  to  a  defendant 
who  counterclaims  (9),  as  in  other  actions  (r) ;  but  this  rule  will  not 
prevail  over  treaty  provisions  between  Great  Britain  and  another 
State  allowing  actions  against  their  subjects  to  be  brouglit  only  in 
the  defendant's  national  Courts  («).  According  to  later  decisions  it 
seem^  immaterial  whether  a  foreign  sovereign  enters  into  a  trans- 
action in  his  private  or  public  capacity,  no  action  lies  against  hiiu 
in  either  case.  It  is  the  same  if  he  enters  into  trade  and  incurs 
liabilities  to  a  private  individual ;  and  a  public  vessel  of  a  foreign 
sovereign  has  been  declared  exempt  from  English  process  though 
engaged  in  carrying  mails,  as  has  also  property  of  a  foreign 
sovereign  in  English  jurisdiction  which  was  alleged  to  be  an 
infringement  of  a  patent  belonging  to  the  plaintiff  (t).    The  state- 

(w)  Castaneda  v.  Clydebank  Ecgi-  Hanover  (1844),   6  Beav.  1. ;    S.   A. 

neering  Co.,  [1902]  A.  0.  624 ;  United  Eepublic  v.  Transvaal  Northern  Eail- 

States  r.  Wagner  (1867),  L.  R.  2  Ch.  way  Co.   [1898],   1    Ch.    190;    S.  A. 

582,  689 ;  Republic  of  Peru  v,  Wegue-  Eepublic    t;.  La  Compagnie  Pranco- 

lin  (1875),  L.  R.  20  Eq.  140 ;  Republic  Beige,  [1897]  2  Ch.  487. 

of  Costa  Rica r.Erlanger  (1874),  L.R.  (gr)**The    Newbattle**    (1885),    10 

19  Eq.   33 ;    Republic  of   Liberia  v.  P.  D.  33. 

Imperial  Bank  (1873),  L.  R.  16  Eq.  (r)  Emperor  of  Brazil  v.  Robinson 

179;  (1874),  9  Ch.  669.  (1837),   5  Dowl.  P.  C.  522;  King  of 

(n)  Emperor    of   Austria   v.    Day,  Gi-eece    v.    Wright   (1837),   6  Dowl. 

supra f  note  (1}.  p.  c.  12. 

(0)  R.   S.   C.   Order  XXXI.  r.  6 ;  («)  Lnp.    Jap.    Gov.    v.    P.    &    O. 

Republic  of   Costa   Rica  v.  Erlanger  S.  N.  Co.,  [1895]  A.  C.  644. 

(1875),  1  Ch.  D.  171.  (t)  Mighell   v.    Sultan    of   Johore, 

(jp)  Duke  of  Brunswick  v.  King  of  supra,     note  {k)  ;     **  The    Parlement 
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ment  made  by  the  Grown  on  the  question  of  the  defendant's 
independent  sovereignty  is  conclusive  on  the  Court  (u).  The  foreign 
sovereign  may  waive  his  immunity,  and  he  is  held  to  do  so  if  he 
acquires  real  property  within  the  jurisdiction  so  far  as  that  property 
is  concerned  {x).  He  may  also  be  made  liable  in  the  person  of  an 
agent  who  has  entered  into  a  contract  with  British  subjects  within 
the  jurisdiction,  but  equities  arising  out  of  a  contract  made  with  him 
personally  cannot  be  enforced  against  him(y).  The  property  of 
a  foreign  sovereign  within  the  jurisdiction  cannot  be  attached  or 
made  liable,  whether  he  is  sued  in  his  private  or  in  his  public 
capacity,  e.g.f  a  foreign  public  ship  cannot  be  arrested  in  Admiralty 
for  damage  done  by  it  or  for  salvage  rendered  to  it  (z).  Acts  of 
sovereignty  done  by  foreign  governments  similarly  do  not  give  a 
right  of  action  in  municipal  Courts  either  in  contract  or  tort ;  and 
where  the  British  Government  or  a  British  official  exercising 
powers  of  government  performs  such  acts  of  sovereignty,  e.g., 
annexes  territory,  British  Courts  cannot  give  a  remedy,  even  though 
the  plaintiff  is  a  British  subject  (a  foi-tion  if  he  is  a  foreign  subject) 
who  has  rights  against  the  former  sovereign,  but  his  only  remedy 
is  by  petition  of  right  to  the  Crown  (a). 

Foreign  exterritorial  persons  being  representatives  of  a  foreign 
State  have  a  similar  immunity  from  the  territorial  jurisdiction. 
Thus  ambassadors  and  members  of  their  official  suites  and  their 
family  are  exempt  from  civil  and  criminal  jurisdiction  and  their 
recognition  by  the  Government  prevents  the  Court  inquiring  into 

Beige  » (1880),  5  P.  D.  197  ;  Vavasseur  488 ;  Wadsworih  v.  Queen  of  Portugal 

V.  Krupp  (1878),  9  Ch.  D.  351  ;  Poote,  (1851),  17  Q.  B.  171 ;  Vavasseur  v. 

pp.  156—158.  Krapp  (1878),  9  Ch.  D.  351. 

(m)  Mighell   V.  Sultan   of   Johore,  (a)  Thus  as  regards  the  Secretary  of 

supra,  note  (k).  State  for  India,  Doss  v.  Secretary  of 

(x)  Sir    Eobert   Phillimore,    "The  State  for  India  (1875),  L.  R.  19  Eq. 

Charkieh  "  (1873),  L.  R.  4  A.  &  E.  at  509 ;    Secretary  of  State  for  India  v. 

p.  97  ;  Taylor  v.  Best  (1854),  14  C.  B.  Kamachee   Boye    Sahaba    (1859),   13 

487,  523 ;  Poote,  p.  159.  Moo.  P.  C.  22 ;  Sirdar  Bhagwan  Singh 

(y)  Lariyi6re  v.  Morgan  (1872),  L.  R  v.  Secretary  of  State  for  India  (1875), 

7  Ch.  550  ;  Gladstone  v.  Musurus  Bey  L.  R.  2  Ind.  App.  38 ;  Nabob  of  Car- 

(1862),  1  H.  &  M.  495;    Gladstone  v.  naticv.  East  India  Co.  (1791),  1  Yes. 

Ottoman  Bank  (1863),  1  H.  &  M.  505.  371 ;  or  the  Prime  Minister  of  a  colony 

(z)  •*  The  Parlement  Beige,"  aupra,  annexing  territory.   Cook  v.  Sprigg, 

note  (t) ;  ••  The  Constitution  "  (1879),  [1899]  A.   C.   572  ;    Thomas  v.  The 

4  P.  D.  39 ;  Haber  v.  Queen  of  Portugal  Queen  (1874),  L.  R  10  Q.  B.  31. 
(1851),  17  Q.  B.  196 ;  20  L.  J.  a  B. 
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their  appointment  (b).  In  England,  under  this  general  role  of 
international  law,  it  has  been  held  that  the  person  of  the 
minister  is  entirely  exempt  from  civil  or  criminal  jurisdiction  (c), 
even  though  arising  out  of  commercial  transactions  carried  on 
by  him  here  (d) ;  and  the  same  principle  extends  to  a  foreign 
attache,  who  thus  cannot  be  proceeded  against  for  payment  of 
rates  either  personally  or  by  process  against  his  effects  (c), 
and  to  a  secretary  of  embassy  (/).  Similarly  they  are  exempt 
from  the  obligation  to  attend  and  give  evidence  even  in  criminal 
cases,  though  they  can  waive  the  privilege  (g).  It  seems  that  a 
diplomatic  chief  or  subordinate  cannot  waive  his  privilege  of 
exemption  from  criminal  process  without  the  consent  of  his 
Government  (h).  This  right  has  been  made  more  clear  by  the  statute 
7  Anne,  c.  12,  which  provides  that  all  writs  and  processes  sued 
forth  against  the  person  of  any  ambassador  or  other  public 
minister  of  a  foreign  State,  or  of  any  domestic  servant  of  such 
ambassador  or  minister,  or  for  the  distraint,  seizure  or  attach- 
ment of  their  goods  or  chattels,  shall  be  null  and  void,  but  that 
no  merchant  or  trader  whatever  within  the  description  of  any  of 
the  statutes  against  bankrupts  who  hath  put  or  shall  put  himself 
into  the  service  of  any  such  ambassador  or  minister,  shall  have  or 
take  any  manner  of  benefit  from  the  Act ;  and  the  names  of  all  such 
servants  should  be  registered  with  the  Secretary  of  State  and 
transmitted  to  the  sherifiTs  office  (i),  though  this  fact  is  not 
sufficient  evidence  of  the  service  pleaded,  nor  is  it  necessary  for  the 
purpose  of   exemption   from   arrest,  but  only  for  the  purpose  of 

(b)  Philliinore,     ii.     8.     171,   citing  i.  Garbutt  (1890),  24  Q.  B.  D.  368. 
United  States  decisions.  (e)  Pai-kinson  v.  Potter  (1885),  16 

(c)  Wheaton,  Int.  Law,  ss.  98,  224,  Q.  B.  D.  at  p.  162,  even  though  he  be 
235  ;  Phillimore,  ii.,  part  vi.,  chap.  7,  a  British  subject. 

citing  cases.    In  the  United  States  if  (/)  Hopkins  v,  De  Hobeck  (1789),  3 

a  foreign  minister  commits  an  assault  T.  E.  79. 

on  another  person  violence  done   to  (</)  Case  of  the  Neapolitan  Minister 

him  in  self-defence  is  legal,  but  the  in    1849,  **  Annual  Register,"  p.   70, 

minister    cannot    be    arrested    (ibid.,  cited  by  Foote,  p.  168;  and  so  Taylor 

s.   171)  ;  Foote,  p.  167.  v.  Best,  supra,  note  (d). 

(d)  Magdalena  Steam  Co.  v.  Martin,  (h)  So  United  States  practice.  See 
2  E.  &  E.  94 ;  28  L.  J.  Q.  B.  310 ;  Law  Mag.  and  Review,  xxx.  86, 
Taylor  t\  Best  (1854),  14  C.  B.  487 ;  23  on  case  of  British  aitachtf  at  Wash- 
L.  J.  C.  P.  89  ;  Gladstone  v,  Musuiiis  ington. 

Bey  (1865),  1  H.  &  M.  495 ;  Macartney  (i)  Ss.  3,  4,  5,  6. 
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proceeding  criminally  against  persons  evading  the  Act  (A:).  The  Act 
has  heen  declared  to  be  only  declaratory  of  the  common  law  (l),  bat 
to  be  declaratory  also  of  the  extent  to  which  that  law  is  to  be 
carried  (m) ;  and  it  makes  a  distinction  between  ambassadors  and 
their  servants  in  respect  of  trading  which  the  common  law  does  not(n). 
The  exception  is  confined  to  the  bond  fide  servants  of  an  ambassador, 
it  has  been  held  to  extend  to  an  English  secretary  (o),  but  not  to  a 
British  naval  officer  (p),  and  it  has  been  refused  to  a  physician 
retained  by  a  foreign  minister  after  recovery  of  judgment  against 
him  ((?),  to  a  chorister  in  the  service  of  an  embassy  carrying 
on  the  business  of  a  lodging-house  keeper  (r),  to  a  chaplain  not 
doing  duty  at  an  embassy  (a),  to  an  interpreter  (0»  and  to  a  messenger 
occasionally  employed  (u).  It  does  not  seem  certain  whether  the 
immunity  extends  to  goods  of  the  person  exempt  which  are  not 
in  the  house  of  the  ambassador  {x)  and  which  are  not  held  elsewhere 
by  him  in  his  capacity  of  servant  of  the  minister,  and  for  the 
.minister's  convenience  by  the  performance  of  the  servant's  ser- 
vice (y).  The  immunity  of  the  statute  does  not  extend  to  consuls  {z), 
it  only  in  terms  applies  to  ministers  and  their  servants  (a), 
and  it  is  doubtful  whether  its  protection  extends  to  the  family  and 
private  suite  of  a  minister  (6)  as  it  is  stated  to  do  by  public 
international  law  writers ;  and  however  this  may  be,  it  seems  that 
the  minister  only  can  waive  the  privilege  in  their  case  as  being 


{k)  Hopkins  r.  De  Robeck  (1789),  3 
T.  R.  795 ;  Phillimore,  ii.  s.  190. 

(/)  NoveUo  i\  Toogood  (1823),  1  B. 
&  C.  554,  Jiord  Tenterden. 

(m)  Lord  EUenborough,  "Viveash  v, 
Becker  (1814),  3  M.  &  S.  284,  298. 

(?i)  Foote,  p.  171. 

(o)  Triquet  t?.  Bath  (1764),  3  Burr. 
1478. 

(p)  Darling  r.  Atkins  (1769),  3 
Wils.  33. 

(7)  Lockwood  V,  Coysgarne  (1765), 
3  Burr.  1676. 

(r)  NoveUo  r.  Toogood,  sapra^  note 

(0. 

(«)  Seacomb  v.  Bowlney  (1743),  1 
Wils.  20. 
(0  Carolino's  case  (1744),  ibid.  78. 
(m)  Masters    v.    Manby    (1757),    1 


Burr.  401. 

(j)  Fisher  v,  Begrez  (1832),  1  C.  & 
M.  117. 

{y)  NoveUo  r.  Toogood,  eupra^  note 

(0- 

(2)  Yiveash  v,  Becker,  9upraf  note 
(ni) ;  Clarke  v,  Cretico  (1808),  1  Taunt. 
105  ;  Barbuit*s  case  (1737) ;  Cases  temp^ 
Talbot,  281,  cited  by  PhilUmore,  ii.  s. 
265 ;  Heathfield  ».  CUfton  (1767),  4 
Burr.  2016. 

(«)  Foote,  p.  174,  citing  Lord  EUen- 
borough's  statements  in  Yiveash  v, 
Becker,  supra,  note  (m),  though  his 
woixls  do  not  seem  exhaustive  as 
regards  the  persons  entitled  to  it; 
Service  v.  Castaneda  (1845),  2  CoU.  56. 

(h)  Foote,  p.  174. 
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merely  derivative  frora  his  own  (c).  He  is  also  exempt  from 
taxation  as  regards  person  and  movables,  and  generally  from 
payment  of  duties  on  articles  imported  for  the  use  of  himself 
and  his  family  (rf). 

At  common  law,  however,  a  wider  immunity  is  given  to  public 
ministers  of  a  foreign  State  than  that  which  is  given  by  the  statute 
of  Anne,  as  seen  above,  namely,  exemption  from  civil  process  in  the 
territorial  courts  for  themselves  and  probably  their  suites  (?),  but 
this  can  be  waived  by  them  and  their  subordinates  (/).  It  is  not 
waived  by  the  mere  fact  of  their  engaging  in  trade  in  the  country  of 
their  official  residence  (g),  though  by  international  law  it  might  be 
BO  (h).  It  has  been  held  that  the  period  of  a  minister's  oflScial  resi- 
dence does  not  count  for  the  purposes  of  the  Statute  of  Limitations, 
as  the  time  only  begins  to  run  after  its  expiry,  and  his  immunity  con- 
tinues even  after  his  official  residence  ceases  during  a  reasonable  time 
for  his  withdrawal  from  the  country  (i),  and  the  same  extension  is 
generally  granted  to  his  widow,  family  and  suite  for  the  like  purpose  (A). 

If  an  ambassador  waive  his  privilege  by  suing  in  an  English 
Court,  it  seerns  that,  though  there  are  old  cases  giving  him  an 
exceptional  position,  e.g.,  not  being  obliged  to  give  security  for 
costs,  he  cannot  be  in  a  better  position  than  his  sovereign,  who  in 
such  a  case  is  treated  like  an  ordinary  foreign  litigant  (Z). 

Consuls. — In  countries  w^here  exterritorial  jurisdiction  does  not 
exist  consuls  are  amenable  to  the  territorial  civil  and  criminal  juris- 
diction (m).  They  are  also  entitled  to  (1)  safe-conduct ;  (2)  exemp- 
tion from  any  personal  taxes  and  obligations  such  as  that  of 
military  service,  and  from  lodging  soldiers  ;  (8)  exemption  from 
excise  or  inland  duties  on  liquors  and  articles  of  consumption  for 
themselves  and  families  («) ;  (4)  inviolability  of  the  muniments 
and  papers  of  the  consulate  (o). 

Alien    Corporations. — Foreign    FartnersMps. — Foreign    firms  and 

(c)  Philliinore,  ii.  e.  186.  (1694),  2  Vera.  317;  Musurus  Bey  v, 

{(t)  Phillimore,  ii.  s.  202.  Gadban,  [1894]  2  Q.  B.  3o3. 

(f)  Foote,  p.  175.  (k)  Phillimoi-e,  ii.  s.  242. 

(/)  Taylor  v.  Best  (1854),  23  L.  J.  (/)  See  sujn-a,  Foote,  p.  169. 

C.  P.  89 ;  In  re  Gloete  (1891).  65  L.  T.  (wi)  See  supra,  note  (z). 

102.  (7i)  Foote  queries  this. 

(</)  Foote,  175.  (o)  Phillimore,  ii.  es.  248,  251;  Foote, 

W  IhiiL  pp.  179—180. 

(e)  See     Pilkington     v.     Stanhope 
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partnerships  ( ;>)  are  regarded  for  some  purposes  as  gt^asi-corpora- 
tions.  They  are  now  specially  regulated  by  a  Bule  of  the  Supreme 
Court  of  June,  1891,  which  has  been  since  much  developed  by 
decisions.  Any  two  or  more  persons  claiming  or  being  liable  as 
co-partners,  and  carrying  on  business  within  the  jurisdiction,  may 
sue  or  be  sued  in  the  name  of  the  respective  firms,  if  any,  of  which 
such  persons  were  co-partners  at  the  time  of  the  accruing  of  the 
cause  of  action  (q).  Where  partners  sue  in  the  name  of  their  firm 
they  must  disclose  their  name  to  any  defendant  who  requires  it(/). 
Where  partners  are  sued  in  the  name  of  their  firm  service  may 
made  on  anyone  of  them  or  at  the  principal  place  within  the  juris- 
diction of  the  business  of  the  partnership  on  any  person  then 
having  control  or  management  of  the  partnership  business  there, 
whether  any  of  the  partners  are  out  of  the  jurisdiction  or  not, 
without  the  need  of  getting  a  writ  issued  against  them  (s).  Notice 
is  to  be  given  to  any  person  so  served  in  what  capacity  he  is 
served,  and  failing  such  notice,  he  is  deemed  to  be  served  as  a 
X^artner  (t).  Partners  appear  in  their  names,  but  the  proceedings 
continue  in  the  name  of  the  firm  (n).  A  person  having  control  or 
management  of  the  partnership  business  and  so  served  need  not 
appear  unless  he  is  a  partner  (x).  A  person  served  as  partner  may 
appear  under  protest  (^).  The  judgment  is  executed  against  the 
partnership  property  within  the  jurisdiction,  against  persons 
appearing  in  their  own  names  as  above  or  admitting  or  being 
proved  to  be  partners,  and  against  persons  served  individually  as 
partners  and  failing  to  appear  (z) ;  but  members  of  the  partnership, 
being  out  of  the  jurisdiction  when  the  writ  was  served  or  not 
appearing  to  it,  are  not  affected  unless  made  parties  under  Order 
XL,  or  served  in  the  jurisdiction  after  the  writ  was  issued  (a). 
Debts  owing  from  a  firm  may  be  attached  though  some  of  its 
members  may  be  resident  abroad,  if  service  of  the  garnishee  order 
be  made  on  a  person  managing  or  controlling  the  partnership 
business ;  and  appearance  by  any  member  under  such  order  is  an 

{p)  Limited    partnerships    can    be  (t)  Rule  4. 

formed  in  England  upon  the  lines  of  (u)  Bule  5 ;  Ellis  v.  Wadeson,  [1899] 
the    French  Societes  en   commanditts,      1  Q.  B.  7H. 

See  7  Edw.  VIL  c.  24.  (a:)  Bule  6. 

(7)  Oixier  XLVIIL,  rule  1.  (y)  Bule  7. 

(r)  Bule  2.  (2)  Bule  8. 

(<)  Uule  3.  (a)  IhUI. 
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appearance  by  the  firm  (b).  Actions  between  partners  are  governed 
by  the  same  rules  (c) ;  and  any  person  carrying  on  business  within 
the  jurisdiction  in  a  name  other  than  his  own  may  be  sued  in  such 
name  as  if  it  was  a  firm  name,  and  all  rules  relating  to  proceedings 
against  firms  apply  to  him  so  far  as  possible  (^). 

The  effect  of  these  rules  is  to  make  a  foreign  partnership  a  quasi- 
corporation  if  it  carries  on  business  in  England,  otherwise  all  the 
partners  must  be  sued  and  served  individually.  The  position  of 
a  colonial  firm  is  similar  (e).  If  a  foreign  firm  has  a  partner 
resident  in  England  who  does  business  for  it  but  no  office  here  it 
cannot  be  sued  as  a  firm  (/),  unless  it  is  a  single  person  residing 
abroad,  and  being  a  foreign  subject  and  trading  here  in  the  name 
of  a  firm,  when  he  must  be  sued  in  his  own  name  (g) ;  or 
a  Scotchman  who  has  a  place  of  business  in  England  but 
resides  in  Scotland  (h).  A  foreign  firm  may  contract  to  accept 
service  within  the  jurisdiction  though  its  chief  place  of  business 
is  abroad  (t),  but  an  agreement  that  the  Court  should  be  able  to 
order  service  on  it  when  this  is  not  allowed  by  Order  XI.  is  void  (A*). 
It  makes  no  difference  whether  the  partners  abroad  are  British 
or  foreign  subjects,  if  they  carry  on  business  within  the  jurisdiction 
that  enables  them  to  sue  or  be  sued  as  a  firm(Z).  A  foreign  firm 
suing  in  an  English  Court  is  liable  to  be  met  with  a  counterclaim, 
even  though  such  counterclaim  is  not  of  a  kind  on  which  action  can 
be  brought  under  Order  XI.  (m)»  If  a  foreign  firm  is  not  carrying  on 
business  within  the  jurisdiction,  and  leave  has  been  got  to  issue  the 
writ  and  serve  it  on  the  firm,  as  this  order  is  wrong  the  Court 
cannot  allow  judgment  to  be  signed  on  default  of  appearance 
although  the  firm  was  rightly  served  according  to  the  law  of  the  firm's 

(b)  Eule  9.  (t)  Montgomery  v,  Liebeiithal,  [1898] 

(c)  Rule  10.  1  Q.  B.  487. 

(d)  Eule  11.  {k)  British  Wagon  Co.  r.Gray,  [1896] 

(e)  Indigo   Co.  v.  Ogilvy,  [1891]  2      1  a  B.  35. 

Ch.  at  p.  39.  (0  Worcester  Banking  Co.  v.  Fir- 

(/)  Heinemann  v.  Hale,  [1891]  2  bank,  [1894]  1  a  B.  784;    Western 

Q.  B.  83.  Nat.  Bank  of  New  York  r.   Pei-ez, 

{g)  St.     Gobain    v.     Hoyermann's  Triana  &  Co.,   [1891]   1  Q.  B.    304; 

Agency,  [1893]  2  Q.  B.  96.  Shepherd  v.  Hirsch  (1890),  45  Ch.  D. 

(/i)  Mclver     v.    Bums,    [1895]     2  231,  235. 

Ch.   630 ;     and  see   De    Bemales  v,  (m)  Griendt'veen  v.  Hamlyn  (1892), 

New    York    Herald,    [1893]  2  a  B.  8T.L.  11.231. 

97,  n. 
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domicil  (n).  For  carrying  on  business  here  there  mast  be  a  place 
of  the  firm  here  where  business  is  carried  on  in  the  firm's  name  by 
a  partner,  and  not  by  an  agent,  as  an  agency  is  not  enough  (o). 
But  in  the  case  of  bankruptcy  this  rule  is  not  followed,  and  an 
EngUsh  Court  has  no  jurisdiction  to  allow  a  foreign  firm  resident 
out  of  the  jurisdiction  to  be  made  bankrupt,  as  the  act  of^bankruptcy 
must  be  a  personal  act,  aud  cannot  be  committed  by  or  against 
a  firm  as  such  (p). 

Foreign  Corporations. — ^Foreign  artificial  persons  or  corporations, 
duly  created  by  the  law  of  their  country,  if  their  Government  is  one 
recognised  by  Great  Britain,  and  possessing  the  constitution  and 
attributes  of  an  English  corporation  (g),  are  treated  in  English 
Courts  similarly  to  British  corporations  (?*),  and  the  same  disabilities 
attach  to  them,  eg.,  in  the  matter  of  holding  land.  They  can  sue 
by  their  corporate  name  («),  but  not  in  the  name  of  a  public  officer 
though  so  empowered  by  a  foreign  or  colonial  Government  (t) ;  and 
they  can  be  sued  here  in  the  same  way  (/f),  if  carrying  on  business 
in  the  jurisdiction  and  having  an  office  here,  by  service  of  process 
on  the  head  officer  or  secretary  (x),  even  though  only  temporarily 
here  (y),  or  if  they  are  not  resident  and  have  no  office  here,  as 
in  the  case  of  individual  foreigners,  by  leave  to  issue  a  writ  and  to 
serve  notice  of  it  personally  (z).    A  colonial  Government  is  not  a 


(n)  Dobson  i\  Festi,  [1891]  2Q.B. 
92. 

(o)  Annual  Practice,  notes  to 
Order  48a,  rules  1  and  3 ;  see  also  Law 
Magazine  and  Beview,  1899,  xxiv. 
481-486. 

(p)  In  re  A.  B.  &  Co.,  [1900]  1  Q.  B. 
541,  and  2  Q.  B.  429,  and  Law  Mag. 
&  Rev.  xxT.  353 ;  see  Ex  parte  Andr6 
Chale  (1890),  24  a  B.  D.  640 ;  Lindley, 
Companies,  1224. 

(v)  Russell  v.  Cambefort  (1889),  23 
Q.  B.  D.  526,  528. 

(r)  R.  S.  C.  Order  IX.,  rules  2,  8. 

(«)  Dutch  West  India  Co.  r.  Van 
Moses  (1730),  1  Str.  612;  Henriques  t\ 
Dutch  West  India  Co.  (1729),  2  Lord 
Raymond,  1532;  Scott  r.  Royal  Wax 
Candle  Co.  (1876),  1  Q.  B.  D.  404,  and 
other  cases  cited  by  Foote,  p.  128,  and 


Westlake,  s.  305. 

{t)  Aliven  v.  Furnival  (1834),  1  C.  M. 
&  R.  277  ;  and  Lindley,  **  Companies," 
p.  1222, 

(m)  Newby  v.  Von  Oppen  (1872), 
L.  R.  7  Q.  B.  293. 

{r)  Haggin  r.  Comptoir  d'Escompte 
de  Paris  (1889),  23  Q.  B.  D.  519; 
Badcock  r.  Cumberland  Gap  Park  Co., 
[1893]  1  Ch.  362;  "The  Princess 
Clementine,"  [1897]  P.  18;  "La 
Bourgogne,"  [1899]  A.  C.  431. 

{y)  Dunlop  Pneumatic  Tyre  Co.  r. 
Action  Gesellschaft,  [1902]  1  K.  B. 
342. 

(2)  Westman  v.  Aktiebolaget 
Ekmans  Mekaniska  Snickarefabrik 
(1876),  1  Ex.  D.  237 ;  ^cott  r.  Royal 
Wax  Candle  Co.  (1876),  1  Q.  B.  D. 
404. 
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corporation  under  this  rule  (a),  nor  is  a  corporation  empowered  to 
sue  and  be  sued  by  a  colonial  statute  (b) ;  nor  is  a  foreign  partner- 
ship (c);  and  a  Scottish  or  Irish  corporation  having  its  oflSce  here, 
but  also  having  its  registered  office  in  Scotland  and  Ireland 
respectively,  cannot  be  served  with  a  writ  within  the  jurisdiction  (d). 
The  person  served  must  be  an  officer  of  the  corporation  and  not 
the  servant  of  its  agent  here  (e). 

Foreign  corporations  enjoy  all  the  personal  rights  (not  involving 
the  question  of  authority  to  act  here  in  their  artificial  character) 
which  foreign  individuals  have  (/) ;  they  may  carry  on  business  in 
their  corporate  name  {g) ;  and  they  are  liable  to  all  the  incidents  of 
litigation  in  English  Courts,  e.g.,  interrogatories  (h).  The  original 
constitution  of  a  foreign  corporation,  according  to  the  law  of  the 
country  where  it  is  created,  is  given  effect  to  in  English  Courts, 
thus,  if  its  members  are  by  that  law  not  responsible,  or  only  partly 
responsible,  for  the  acts  of  its  agents,  they  are  in  the  same  position 
here,  for  example,  in  a  personal  action  for  damage  by  collision  to 
another  person's  ship  (?),  but  the  capacity  of  a  corporation  for 
transactions  is  limited  by  the  law  of  the  State  where  the  particular 
transaction  takes  place  and  its  constitution  (k). 

Where  a  judgment  is  recovered  in  a  colony  against  the  public  officer 
of  a  company  formed  there,  who  represents  it  judicially,  it  can  be 


(a)  Sloman  v.  Government  of  New 
Zealand  (1876),  1  C.  P.  D.  563. 

(b)  Aldridge  r.  Cato  (1872),  L.  R.  4 
P.  C.  313. 

(c)  Russell  V.  Cambefort  (1889),  23 
Q.  B.  D.  526,  see  supra,  p.  155. 

(d)  Wutkins  r.  Scottish  Imperial  Ins. 
Co.  (1889),  23  Q.  B.  D.  285. 

(c)  "The  Princess  Clementine,*' 
[1897]  P.  18 ;  Mackereth  v.  Glasgow  & 
South  Western  Railway  Co.  (1873), 
L.  R.  8  Ex.  149;  and  Palmer  v, 
Caledonian  Railway  Co.,  [1892]  1 
Q.  B.  823,  instances  of  Scottish  com- 
panies being  sued  in  England  by 
service  at  the  head  office  in  Scotland ; 
Rules  of  the  Supreme  Court,  Order  IX. 
r.  8,  subject  to  the  proviso  in  Order  XI. 
r.  2,  as  to  discretion  of  the  court  to 
refuse  to  allow  service  of  writ  in  Scot- 
land or  Ireland  if  there  is  a  concurrent 


remedy  there. 

(/)  Collins,  Ld.  v.  Brown  (1857), 
3  K.  &  J.  423,  suing  for  breach  of  trade 
mark ;  Societd  Anon.  etc.  v.  Panhard 
LevaseurCo.,  [1901]  2  Ch.  513  ;  West- 
lake,  s.  307. 

(y)  Saunders  v.  Sun  Life  Ass.  Co.  of 
Canada,  [1894]  1  Ch.  537. 

(/i)  Order  XXXI.,  r.  5;  see  supra, 
p.  148,  as  to  discovery  against  foreign 
States,  Republic  of  Costa  Rica  i;. 
Erlanger  (1875),  1  Ch.  D.  171. 

(t)  General  Steam  Nav.  Co.  r. 
Guillou  (1843),  11  M.  &  W.  877 ;  Bate- 
man  V.  Service,  infra,  p.  159. 

(/c)  Lindley,  Companies,  1226, 
Branley  v,  S.  E.  Ry.  Co.,  tu/ra,  note 
(/)) ;  Bar,  p.  242  ;  Dicey,  rule  126,  pp. 
485,  486 ;  and  see  Risdon  Iron  Works 
V.  Fumess,  [1906]  1  K.  B.  49. 
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enforeed  in  England  against  a  member  of  that  company  (Q.  A 
judgment  obtained  by  a  foreign  company  against  a  member  abroad 
can  be  enforced  here  (m).  The  lex  fori  governs  the  procedure,  and 
determines  who  shall  be  parties  to  actions  (n). 

If  the  corporation  be  of  a  kind  not  recognised  by  English  law,  and 
is  regarded  by  it  as  unincorporated,  e.g.,  one  existing  for  public 
purposes,  such  as  a  college  or  hospital,  without  any  individuals  com- 
posing it,  and  enters  into  relations  with  other  persons  here,  its 
liability  out  of  the  country  where  it  was  constituted  depends  on  the 
lex  loci  actus,  and  the  natural  persons  acting  on  its  behalf  may  be 
made  liable  here  on  the  ground  of  agency  or  holding  out  them- 
selves as  having  authority  to  do  so  (o). 

As  already  noticed,  by  the  common  law  no  restriction  is  imposed 
on  foreign  corporations ;  "  we  make  no  inquiry  into  the  constitution 
of  foreign  companies  any  more  than  we  do  into  the  generation 
of  an  individual  *'  (p). 

Westlake  regards  this  as  an  exceptional  instance  of  liberality  {q) ; 
and  in  Upper  Canada  it  has  been  intimated,  though  not  expressly 
decided,  that  at  common  law  foreign  companies  have  no  such 
privileges  (?•)•  A  proof  of  this  being  a  principle  of  English  law  is 
that  the  Crown  has  entered  into  treaties  with  various  countries, 
by  which  joint  stock  companies  and  other  associations,  commercial, 
industrial  and  financial,  constituted  in  conformity  with  the  laws  in 
force  in  either  of  the  contracting  States,  may  exercise  in  the 
dominions  of  the  other  all  their  rights,  including  that  of  appearing 

(0  Bank  of  Australasia  r.  Harding  (p)  Erie,  C.  J.,  Branley  v.  S.  E.  Ry. 

(1850).   9  C.   B.   661;    Ibid.  v.  Nias  Co.  (1862),  12  C.  B.  N.S.  670;  and  see 

(1851),  16    Q.    B.    717;     Kelsall    v.  In   Be    Colonial    Mutual    Life    Ass. 

Marshall  (1856),  I  C.  B.  N.  S.  241 ;  Society,  a  Victorian  Company  (1682). 

Lindley,   1222 ;    and  see   Bullock  v.  21  Ch.  D.  837. 

Caird  (1875),  L.  E.  10  a  B.  276.  {q)  S.  306. 

(m)  Valine  v,  Dumergue  (1849),  4  (r)  Bank  of  Montreal    v,  Bethune 

Ex.  290;    Copin  v.  Adamson  (1875),  (1836),4Upp.  Can.Q.B.  341 ;  Oenesee 

1   Ex.   D.  17;    Lindley,   Companies,  Mutual    Insurance    Co.  v,  Westman 

1227.  (1852),  8  Upp.  Can.  Q.  B.  487 ;  Union 

(«)  Bullock  V.  Caird,  eitpra,  note  (/) ;  Rubber  Co.  v.  Hubbard  (1856),  6  Upp. 

Mini  V.    Collett  (1862),  24  Sese.  Cas.  Can.   C.   P.  77,   where  the    question 

2nd  Ser.  1119.  was  if  the  company  was  acting  ultra 

(o)  Westlake,  s.  306;  Lindley,  1227,  vires;  Westlake,  s.  306;  Foote,  p.  127 ; 

Foote,  p.  145,  thinks  that  this  point  see  Lindley,   Companies,    1222;    see, 

requires  more  discussion  than  it  has  however,  the  law   of   Quebec,  infra, 

yet  had.  p.  160. 
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before  tribunals  for  the  purpose  of  bringing  an  action  or  of  defending 
themselves,  with  the  sole  condition  that  in  exercising  such  rights 
they  should  always  conform  to  the  laws  and  customs  in  force 
there  (s).  By  the  Companies  Act,  1907,  foreign  companies  are 
required  to  fulfil  similar  conditions  of  publicity  to  those  imposed  on 
English  companies  (t). 

English  Courts  will  not  interfere  with  the  internal  disputes  of 
foreign  corporations  (n)>  nor  prevent  them  from  applying  to  foreign 
governments  for  increased  powers  (x). 

Upon  the  same  principle  English  Courts  will  not  administer  or 
superintend  a  foreign  charity,  or  interfere  with  money  given  for  a 
charitable  purpose  which  is  to  be  domiciled  abroad  (y). 

Neither  will  they  settle  a  scheme  for  a  charitable  trust  to  be 
executed  abroad,  but  will  leave  the  administration  of  a  charity  in  a 
foreign  country  to  the  law  of  that  country  (z),  and  will  refer  the 
framing  of  a  scheme  for  such  a  purpose  to  the  foreign  Court  (a). 
The  Chancery  Division  of  the  High  Court  and  the  Charity  Com- 
missioners can,  however,  exercise  jurisdiction  over  all  charities 
founded  or  endowed  in  England  though  their  revenues  are  to  be 
applied  abroad,  and  vice  versa,  over  charities  founded  and  endowed 
abroad  if  their  revenues  are  applied  here  {h). 

JnrisdictioiL  over  Foreign  Companies. — Companies  constituted  out- 
side the  United  Kingdom  are  in  some  ways  subject  to  the  British 
Companies  Acts,  though  considerations  of  expediency  will  govern 
the  application  of  the  Acts  in  the  particular  case  (c).  For  example, 
if  they  have  an  office  or  branch  and  assets  here  they  are  now 
required  to  register  in  the  same  way  as  English  companies  (a)  their 
charter  or   statutes,    (b)    their    list   of  directors,  (c)   names   and 

(«)  Westlake,  8.  306;  Foote,  p.  127;  (y)  Weetlake,  s.  301. 

Lindley,pp.  1227— 8,  namely,  France,  (z)  New  v.  Bonaker  (1867),  L.  E.  4 

Italy,  Belgium,  Germany,  Greece  (for  Eq.  655. 

Ionia),    Spain,    lunis,    Austria,    for  fa)  Tudor,  127, 128,  citing  authorities, 

insurance  companies,  and  Eussia,  1904  (h)  He  Duncan  (1867),  L.  R.  2  Ch. 

(Hertslet,  xxiv.  966) ;  see  ivfra,  p.  222.  356 ;  Tudor,  ibid.  141,  533 ;  Mayor  of 

{t)  7  Edw.  Vn.  c.  50,  s.  35,  and  Lyons  v,  Advocate-General  of  Bengal 

regulations  in  London   Gazette,  Feb.  (1876),  1  A.  C.  91,  110. 

21,  1908,  p.  1204.  (c)  In  re  Commercial  Bank  of  India 

(m)  Westlake,  s.  302,  citing  cases.  (1868),  L.  R  6  Eq.  517  ;  In  re  Com- 

{x)  Lindley,    1226,    citing    Bill    v.  mercial    Bank    of    South    Australia 

Sierra  Nevada  Co.  (1859),  1  De  G.  F.  (1886),  33  Ch.  D.  174;  In  re  Union  Bank 

&  J.  177.  of  Calcutta  (1850),  3  De  G.  &  S.  253. 
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addresses  of  persons  resident  in  the  United  Kingdom  upon  whom 
service  of  process  can  be  made,  (d)  a  yearly  statement  of  their 
affairs  like  that  required  from   a  company  incorporated  in  the 
United  Kingdom,  and  other  provisions  requiring  a  statement  of  the 
name  of  the  country  of  incorporation  (d).    They  may  be  wound  up 
under  these  Acts  (e) ;  but  foreign  companies  not  incorporated  here, 
though  they  may  be  ordered  to  be  wound  up,  cannot  be  dissolved 
here  (ee) ;  and  it  has  been  said  that  the  Companies  Act  of  1862  was 
only  intended  for  domestic  corporations  (/).     But  if  a  foreign 
company,  though  composed  entirely  of  persons  resident  abroad  and 
having  its  chief  place  of  business  abroad,  be  incorporated  as  an 
English  company,  as  it  can  be,  it  can  be  wound  up  and  dissolved 
without  undue  exercise  of  jurisdiction  (g).    But  it  must  have  a 
residence  or  oj£ce  and  assets  here  to  be  made  liable  to  a  winding-up 
order  [h).    A  company  registered  with  its  registered  office  in  Scot- 
land or  Ireland  cannot  be  wound  up  by  an  English  Court  (i)  ; 
but  a  colonial  company  constituted  and  doing  its  chief  business 
abroad  but  having  a  head  office,  agent  and  office  in  England  has 
been  wound  up  here,  though  not  registered  here  (k) .    In  a  winding-up 
a  foreign  plaintiff  who  comes  in  as  a  creditor  can  be  restrained  from 
taking  proceedings  elsewhere,  though  a  foreign  action  cannot  be 
stayed  for  want  of  jurisdiction  over  it  (Z).     If  a  foreign  company 
is  being  wound   up  in  the  country  of  its  domicil,  the  English 
winding-up  can  take  place,  but  is  ancillary  to  the  foreign  one(/;0. 
In  Canada  the    incorporation  of    companies   falls  within   the 

(d)  See  note  {t)  above.  panies,  p.  840. 

(e)  See  lie    Queensland  Mercantile  (i)  In  re  Scottish  Joint  Stock  Tiiist, 
Agency  (1888),  58  L.  T.  878;  In  re  1900,  W.  N.  114;  Lindley,  84 1 . 
Mercantile  Bonk  of  Australia,  [J  892]  {k)  In      re      Matheson      Brothers, 

2  Ch.  204;    and    see  Palmer,  Com-      Limited  (1884),  27  Ch.  D.  225;  Foote, 
panies,  1905,  332.  p.  135 ;    In  re  Commercial  Bank  of 

{ee)  Lindley,  Companies,  8J0.  South  Australia  (1886),  33  Ch.  D.  174 ; 

(/)  Bulkeleyt'.Schutz(1871),  L.R.      (1887),  36  Ch.  D.  522;    Bateman  r. 

3  r.  C.  764  ;  Bateman  v.  Service  (1881),      Service,  supra,  note  (/). 

6    A.    C.   386;    Lindley,  Companies,  (Q  Poote,  p.  136,  citing  cases. 

p.  156.  (m)  Lindley,  Companies,    p.    1225. 

(^)  Princess  of  Heuss  V.  Bos  (1871),  citing     Commercial   Bank   of    South 

L.   R.  5  H.  L.   176;    Lindley,  1225;  Australia,  «M;>ro,note(A:);/«  re  English, 

Foote,  p.  134,  citing  cases.  See  Colonial  Scottish,  and  Australian  Bank,  [1 893]  3 

Registers  Act,  1893, 46  &  47  Vict.  c.  30,  Ch.  394 ;  and  In  re  Federal  Bank  of 

(A)  In  re  Lloyd  Generale  Italian©  Australia,  1893,  W.  N.  40. 
(1885),  29  Ch.  D.  219;  Lindley,  Com- 
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jurisdiction  of  the  Dominion  Parliament,  and  also  of  the  Provinces, 
but  insolvency  of  companies  is  reserved  exclusively  to  the  Dominion 
Parliament,  and  the  voluntary  winding  up  of  companies  is  dealt 
with  separately  by  each  Province  (n).  Foreign  companies  may 
trade  in  Ontario  by  licence,  Quebec,  Nova  Scotia,  New  Brunswick, 
Manitoba,  British  Columbia. 

So  in  Quebec  jurisdiction  in  winding  up  is  said  to  be  only  appli- 
cable to  companies  domiciled  there  {o),  but  auxiliary  proceedings 
may  be  taken,  e.g.,  against  a  Scotch  company  (p). 

In  Australia,  New  South  Wales,  Victoria,  Queensland,  Tasmania, 
Western  Australia,  North- West  Territories  and  British  Columbia 
(if  not  licensed),  registration  of  foreign  companies  and  in  Queensland 
of  British  companies  is  required.  In  Queensland  British  companies 
registered  under  the  British  Companies  Act,  1886,  have  the  same 
rights  and  privileges  as  Queensland  companies,  including  holding  of 
land,  which  foreign  companies,  though  registered,  cannot  enjoy, 
though  they  can  sue  and  be  sued.  In  Tasmania,  foreign  com- 
panies, if  registered,  can  hold  freehold  land  ;  if  they  carry  on  busi- 
ness as  a  trustee  or  executor  company  they  must  deposit  i^5,000,  to 
be  retained  until  they  have  secured  assets  of  JE15,000.  If  they  have 
power  to  carry  on  business  outside  Tasmania,  they  pay  a  stamp  duty 
of  Id.  for  every  £1  of  capital  to  be  expended  in  Tasmania.  The 
appointment  of  an  attorney  or  manager  resident  in  the  colony 
empowered  to  sue  and  be  sued  in  civil  and  criminal  proceedings, 
and  details  of  incorporation  are  required  from  foreign  companies 
in  Western  Australia,  New  Zealand,  Tasmania,  South  Australia, 
British  Columbia,  Nova  Scotia,  and  Orange  Eiver  Colony  (5). 

In  Quebec,  alien  corporations  have  a  definite  legal  position 
assigned  to  them  (r),  enacting  that  all  foreign  corporations  and 
persons  duly  authorised  under  any  foreign  law  to  appear  in  judicial 

(n)  The  question  of  jurisdiction  as  {p)  Allen    v.    Hanson    (1890),    18 

to  incorporation  and  the  status  of  pro-  S.  C.  E.   667.     For  status  of  foreign 

vincial  companies  has  been  dealt  with  receivers  and  liquidators,  see  Lafleur, 

by  the  Supreme    Court   of   Canada:  Conflict  of  Laws,   pp.  232 — 238,  and 

Canadian  Pacific  Ey.  Co.   v,  Ottawa  Bankruptcy,  j^oat. 

Fire  Ins.  Co.  (1905),  9  O.  L.  E.  493.  {q)  See   generally  Company   Laws 

(o)  Lafleur,    Conflict  of    Laws,  p.  in   the   British  Empire,  1907,   P.  P. 

230,  citing  Merchants'  Bank  of  Hali-  Cd.  3589  ;  (1905),  9  0.  L.  E.  493. 

fax  V.   Gillespie  (1884),  10  S.  C.  E.  (r)  Quebec,  Code  of  Civil  Procedure, 

312.  1897,  art.  79. 
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proceedings  may  appear  before  any  Court  in  the  Province,  and  a 
foreign  corporation  has  been  held  entitled  by  art.  80  to  represent  a 
person  dying  or  making  a  will  in  a  foreign  country  and  leaving 
property  in  Quebec,  if  it  was  so  entitled  under  the  law  of  that 
country  to  do  so,  although  it  could  not  do  so  according  to  the  law 
of  Quebec  (s).  The  question  of  whether  a  foreign  corporation  can 
ever  enjoy  greater  rights  than  a  native  one  seems  to  be  open,  in 
spite  of  a  decision  of  the  Privy  Council  expressing  a  negative 
opinion  (/).  Their  powers  of  entering  into  contracts  and  carrying 
on  business  in  Quebec,  if  consistent  with  the  purposes  of  their 
incorporation  and  not  prohibited  by  their  charter,  and  if  not 
inconsistent  with  the  Quebec  law,  has  also  been  recognised  (tO- 
They  are,  however,  subject  to  the  limitations  imposed  on  them  by 
the  law  of  their  constitution,  and  an  incapacity  by  it  will  be  given 
effect  to  in  Quebec  (x).  At  the  same  time  the  general  principle 
that  the  State  may  prohibit  foreign  corporations  from  transacting 
business  or  only  allowing  them  to  do  so  on  such  terms  as  it  may 
prescribe,  has  been  stated  as  the  rule,  and  foreign  corporations 
must  conform  to  the  conditions  prescribed  by  the  local  law  (2/). 
There  are  also  special  provisions  in  the  Canadian  Bailway  Act  {2), 
and  in  the  Quebec  Railway  Act  (a),  allowing  foreign  railways  to 
work  over  railways  in  Canada  and  Quebec  respectively  for  periods 
not  exceeding  twenty-one  and  fifty  years  (b).  Special  provision  is 
also  made  for  corporations  incorporated  under  the  Imperial  Acts, 
which  may  be  granted  by  letters  patent  the  power  to  carry  on 
business  in  Quebec  enjoyed  by  corporations  formed  in  Quebec  (c). 
Foreign  corporations  are  also  liable  to  the  general  law  of  Quebec 
with  regard  to  mortmain  (d),  but  any  company  formed  in  Great 

(«)  Green  shields  v.  Aitken  &  Bicker-  flict  of  Laws^  p.  106. 

dike  (1897),  R.  J.  a  11  S.  C.  137;  (y)  Ritchie,     C.    J.,    in    Canadian 

Lafleur,    Conflict  of   Laws,  p.    215,  Pacific  R.  C.  v.  Western  Union  T.  C, 

{t)  Lafleur,  Conflict  of  Laws,  p.  108.  mpra,  note  (m). 

(tt)  LafieuT  (p.  104),  citing  Larocque  (z)  51  Vict  c.  29. 

V.  Franklin  County  Bank  (1858),  8  (a)  Rev.  Stat.  Quebec,  s.  5207. 

L.  0.  B.  328 ;     Connecticut  and  Pas-  (b)  Lafieur,   Conflict  of  Laws,  pp. 

sumpsic  R.  R.  C.  v.  Comstock  (1869),  106,  107. 

1  R.  L.  589;  Canadian  Pacific  R.  C.  (c)  Rev.  Stat.  Quebec,  s.  4764. 

V.    Western    Union  T.   C.   (1889),  17  {d)  Chaudi^re  Gold  Mining  Co.  v. 

S.  C.  R.  151.  Desbarats  (1873),  L.  R.  5  P.  C.  277  ; 

(x)  Redpath  v.  Sun  Mutual  Ins.  Co.,  C.  0.  of  L.  C,  art.  366. 
(1869),  14  L.  C.  J.  90;  Lafleur,  Con- 

B.C.L. — VOL.  II.  11 
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Britain,  the  United  States,  or  Canada  can  hold  land  for  the  purpose 
of  its  business  only  (e). 

Taxation  of  Foreign  Corporations. — ^Whether  a  corporation  is  or  is 
not  foreign  is  a  question  also  of  importance  from  considerations  of 
revenue  and  liability  to  taxation,  which  is  generally  founded  on 
domicil.  The  domicil  of  a  corporation  is  generally  considered  to  be 
the  place  which  is  the  centre  of  its  affairs  (not  necessarily  the  place 
where  its  business  operations  are  carried  on)  (/),  and  this  is  generally 
evidenced  by  the  place  of  its  registration  (g).  Companies  registered 
under  the  Companies  Acts  are  resident  in  that  part  of  the  United 
Kingdom  where  their  registered  office  is  situated  (/<),  and  un- 
registered companies  are  treated  as  registered  in  that  part  of  the 
United  Kingdom  where  their  principal  place  of  business  is 
situated  (?).  Thus  for  purposes  of  income  tax  general  words  such 
as  "any  existing  company"  or  "registered  company,"  have  been 
held  not  to  include  foreign  companies  {k),  and  the  "  residence  "  of 
a  corporation  is  decided  by  its  place  of  business  (Z).  For  this  pur- 
pose it  seems  that  a  corporation  can  only  have  one  domicil,  though 
it  may  have  more  than  one  for  the  purpose  of  jurisdiction,  but  even 
then  it  must  be  a  principal  place  of  business  {m).  The  nationality 
of  a  corporation  is  practically  identical  with  its  domicil  (n),  and  this 


(e)  Rev.  Stat.  Quebec,  4762;  see 
Lafleur,  p.  108. 

(/)  Lindley,  Companies^  p  1223; 
Dicey,  rule  19,  p.  154 ;  and  so  in 
U.S.,  ibid.  p.  170.  In  foreign  law  the 
same  rule  is  followed,  e.^.,  Germany, 
Code  av.  Proced.,  s.  17  (19),  for 
purposes  of  jurisdiction,  and  Belgium, 
law  of  May  ISth,  1873,  art.  129,  see 
Bar,  p.  121.  A  corporation  can 
change  its  domicil  only  by  doing  so 
(If  Jure  and  de  facto,  and  setting  up 
a  branch  is  not  a  change  of  domicil. 
In  France  it  has  been  held  that  a 
majority  has  not  the  power  of  trans- 
feiTing  the  seat  of  a  company  to 
another  State,  1880,  Cass.;  but  the 
German  Eeichsgericht  has  held  the 
contrary  (cited  by  Bar,  p.  122). 

(v)  Foote,  p.  137. 

{h)  25  &  26  Vict.  c.  89,  ss.  8,  10, 
Jones   V,  Scottish  Accident    Ins.  Co. 


(1886),  17  Q.  B.  D.  421. 

(0  Ibid.,  a  199. 

{k)  Colquhoun  r.  Heddon  (1890),  24 
Q.  B.  T).  491 ;  25  Q.  B.  D.  127. 

(/)  A.-G.  V,  Alexander  (1874),  L.  R. 
10  Ex.  20;  Cesena  Sulphur  Co.  v. 
Nicholson  (1876),  1  Ex.  D.  428 ;  San 
Paulo  Brazilian  Ey.  Co.  v.  Carter, 
[1896]  A.  C.  31 ;  Bank  of  Mexico  v. 
Apthorpe,  [1891]  2  Q.  B.  378;  Gresham 
Life  Ass.  Co.  v.  Bishop,  [1901]  1  Q.  B. 
153;  Scottish  Prov.  Inst.  Commi's. 
Taxes,  [1901]  A.  C.  340 ;  Bai-tholomay 
Brewing  Co.  v.  Wyatt,  [1893]  2  a  B. 
499;  Lindley,  Companies,  pp.  614, 
1223;  Foote,  pp.  143,  144. 

(m)  Carron  Iron  Co.  v,  Maclaren 
(1855),  5  H.  L.  C.  416;  Palmer  i-. 
Caledonian  Ry.  Co.,  [1892]  1  Q.  B. 
823  ;  Dicey,  p.  156 ;  Bar,  p.  240. 

(n)  Driefontein  Consolidated  Gold 
Mines    v.    Janson,    [1900]    2    Q.    B* 
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view  is  adopted  in  the  Anglo-Russian  treaty  of  mutual  juridical 
recognition  of  companies  (o).  The  nationality  of  its  shareholders 
does  not  affect  a  company  (p). 

The  liability  of  aliens  to  taxation  in  Great  Britain  and  other 
countries  is  considered  subsequently  (q). 

There  is  no  restriction  imposed  in  Great  Britain  upon  the  rights 
of  aliens  to  resort  to  the  Courts,  except  that  persons  ordinarily 
resident  abroad,  if  they  are  plaintiffs,  unless  they  have  property  in 
the  jurisdiction,  generally  must  give  security  for  costs,  and  if  such 
persons  seek  to  intervene  in  a  suit  they  may  also  have  to  do  so  (r). 

Deiiization  and  Nataralization. — The  disabilities  of  aliens  in  the 
British  dominions  are  removed,  either  partially  by  denization,  or 
wholly  by  naturalization. 

Denization  is  conferred  by  the  letters  patent  of  the  king,  and  is  a 
high  and  incommunicable  branch  of  the  royal  prerogative.  No 
previous  residence  or  service  with  the  Crown  is  required  for  it. 
It  does  not  remove  the  alien's  ineligibility  to  any  office  of  trust, 
civil  or  military,  or  his  incapability  of  taking  any  grant  of  lands,  &c., 
from  the  Crown  («). 

Deniiatioii  in  the  Colonies. — An  instance  of  colonial  deniza- 
tion is  to  be  found  in  New  South  Wales^  where  by  a  statute  (t), 
the  Governor  may  grant  letters  of  denization  to  a  foreign  officer 
or  person  having  a  recommendation  from  the  British  Colonial 
Office  and  intending  to  settle  there;  and  the  person  must  take 
the  requisite  oath  and  make  the  required  declaration  before  the 
Supreme  Court  where  it  is  recorded  (u).  He  can  hold  lands  in  New 
South  Wales  and  enjoy  such  rights  and  privileges  of  denization 
as  any  denizen  in  England  had  on  July  8, 1828  {x).  In  New  South 
Wales,  by  the  Constitution  Act,  1854  (^),  denizens  can  be  electors 
of  the  Legislative  Assembly  {z). 

339,  346 ;  [1902]  A.  C.  484, 490 ;  A.  G.  (»)  12  &  13  Will.  III.  c.  2.     Deniza- 

V.    Jewish    Colonization   Association,  tion  is  not  affected  by  the  Naturaliza- 

[1900]  2  Q.  B.  at  p.  575.  tion  Act,  1870,  s.  13. 

(o)  Treaty  of  December  29th,  1904.  (<)  21  of  1898. 

(p)  Princess  of  Eeuss  v.  Bos  (1871),  (m)  Ss.  12—14.      See  1  Geo.  I.,  ss. 

L.  B.  5  H.  L.  176;  Driefontein  Cons.  2,  13. 

Gold  Co.  V,  Janson,  supra,  note  (n).  (x)  Ibid, 

(q)  Appendix  to  this  chapter,  infra,  {y)  18  &  19  Yict.  c.  34,  sched. 

(r)  R.  S.  C.  Order  LXV.,  rules  2,  6  (z)  See     Piggott,     Nationality,     i. 

and  6a  ;  and  Lyin.^riile  15,  appeals,  chaps.  6,  15. 
Yearly  Practice,  pp.  833,  966. 
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Naturalization  by  Act  of  Parliament. — Naturalization  may  be  cod- 
f erred  by  Act  of  Parliament.  Before  1844  this  was  the  only  method. 
This  places  the  alien  in  the  same  situation  as  a  natural-born 
subject  (a). 

While  an  alien  was  incapable  of  owning  land  in  the  United 
Kingdom,  naturalization  did  not  have  the  retro-active  effect  of 
making  valid  a  conveyance  by  the  alien  before  his  naturalization  (b). 

By  the  12  &  13  Will.  III.  c.  2,  no  person  born  out  of  the  United 
Kingdom,  although  he  be  naturalized  or  made  a  denizen,  except 
such  as  are  born  of  English  parents,  is  capable  of  being  of  the 
Privy  Council,  or  a  member  of  either  House  of  Parliament,  or  enjoy 
any  oflSce  or  place  of  trust,  either  civil  or  military,  or  have  any 
grant  of  lands,  tenements,  or  hereditaments  from  the  Crown  to 
himself,  or  to  any  others  in  trust  for  him  (c). 

The  subject  of  British  nationality  generally  has  been  investigated 
by  a  Boyal  Commission  in  1869  and  a  Departmental  Committee  in 
1901,  and  received  consideration  at  the  Colonial  Conference  in  1907. 

Naturalization  by  Administrative  Act. — Since  1844  {d)  naturali- 
zation has  been  allowed  by  certificate  of  a  Secretary  of  State.  A 
statute  of  that  year  {e)  allowed  it,  on  the  sole  condition  that  the 
applicant  should  come  to  reside  in  the  United  Kingdom  with  the 
intent  to  settle  there,  the  Secretary  of  State  having  a  discretion, 
after  examining  the  circumstances  of  the  case,  whether  to  grant 
the  certificate  or  not.  From  1856  to  the  repeal  of  the  Act  in  1870, 
a  practice  of  granting  a  certificate  containing  a  clause  making  it 
of  force  only  so  long  as  the  grantee  resided  permanently  in  the 
kingdom  was  resorted  to,  but  this  was  disapproved  by  the  Boyal 
Commission  of  1869  ;  and  the  Secretary  of  State  has  been  advised 
that  there  is  no  power  under  the  Act  of  1870  to  annex  a  con- 
dition as  to  residence  or  otherwise  to  the  certificate,  failing  which  it 
should  be  void.  A  certificate  under  the  present  Act  is  not  revocable 
on  the  ground  that  it  has  been  obtained  by  fraud  (/),  but  wilfully 
and  corruptly  making  a  declaration  under  the  Act  which  is  materially 

(a)  See    Westlake,    chap.    xv.      A  (d)  For  the  effect  of  this  Act  see 

denizen  only  becomes  a  British  subject  Piggott,  Nationality,  i  p.  99. 

from  his  denization.  (c)  Repealed  by  the  Act  of  1870. 

(6)  OoUingwood    v.     Pace     (1664),  (/)  Report  of  Nation,  and  Natur. 

Bridg.  Bep.  at  p.  455  ;  Fish  V.  Klein  Laws     Committee     (1901),     s.     16; 

(1817),  2  Mer.  431.  Piggott,  i.  chap.  7. 

(r)  Bac  Abr.  vol.  i,  p.  170. 
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untrue  in  any  particular  is  a  misdemeanour  and  punishable  with 
imprisonment  with  or  without  hard  labour  up  to  twelve  months  (g). 
It  has  been  officially  suggested  that  power  of  revocation  for  fraud 
should  be  given  to  the  Secretary  of  State  (h)  and  to  governors  of 
Colonies  (i). 

Under  the  present  Act  an  alien  wishing  to  obtain  a  certificate  of 
naturalization  must  have  resided  for  five  years  in  the  kingdom  or 
have  been  in  the  service  of  the  Grown  for  five  years,  and  must 
intend,  when  naturalized,  to  continue  to  do  so  (A;).  The  Secretary  of 
State,  if  satisfied  with  the  evidence  adduced  by  the  applicant  to  that 
effect,  must  consider  the  case,  and  may,  as  he  thinks  most  conducive 
to  the  public  good,  and  with  or  without  assigning  any  reason,  give 
or  withhold  the  certificate.  The  Committee  of  1901  suggested  that 
it  should  be  made  clear  that  persons  under  disability  (/),  i.e., 
minors,  wives,  idiots  and  lunatics  (m),  should  not  be  capable  of 
receiving  certificates  {n).  No  appeal  lies  from  the  decision  of  the 
Secretary  of  State,  but  the  certificate  does  not  take  effect  till  the 
person  has  taken  the  oath  of  allegiance  (o). 

The  Secretary  of  State  may  also  grant  a  special  certificate  of 
naturalization  to  any  person  with  respect  to  whose  nationality  a 
doubt  exists,  and  he  may  so  specify  in  the  certificate,  and  the  grant 
of  such  a  certificate  does  not  imply  that  the  grantee  was  not 
previously  a  British  subject.  It  is  suggested  that  jurisdiction  of 
the  Secretary  of  State  should  only  extend  to  the  granting  of  a 
certificate  in  such  a  form  as  not  to  prejudice  the  question  whether 
the  applicant  is  already  a  British  subject,  according  to  the  present 
practiced?).  An  alien  previously  naturalized  can  apply  for  a 
certificate  of  naturalization  under  the  Act,  and  this  can  be  granted 

ig)  33  &  34  Vict.  c.  102.  Zealand,  Victoria,   Natal    and    Cape 

(/i)  Report  of  Nation,  and  Natur.  Colony  ;  Papers  of  Colonial  Conference, 

Laws  Committee  (1901),  s.  24.  1907,  Cd.  3524,  p.  97. 

(0  Ibid.,  8.  39.  (m)  33  &  34  Vict.  c.  14,  s.  17. 

(k)  The  Committee  of  1901  recom-  (w)  Report  of  Committee  (1901),  ubi 

mended   that    the    words    **  United  supra,  s.  40. 

Kingdom"  should  be  replaced  by  the  (o)  As   to    oath    of   allegiance,  see 

words  "  King's  dominions,"  s.  37.  1870,  33  &  34  Vict.  c.  102. 

(0  The  Attorney-General  for  Cape  (/>)  S.  42  of  Eeport  of   Committee 

Cape  Colony  in  1904  reported  that  in  (1901),  uhi  supra, 

any  new  Imperial  Act  "criminality"  {q)  33  &  34  Vict.  c.  14,  s.  7. 
should  be  added  as  m  Canada,  New 
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by  the  Secretary  of  State  on  the  same  terms  and  conditions  as  if 
there  had  been  no  previous  naturalization  {q). 

Effect  of  Nataralization. — There  is  no  general  definition  of  the 
meaning  of  naturalization  in  the  principal  Act  of  1870  (r).  The 
effect  of  naturalization  under  the  Act  is  that  the  person  is  "  in  the 
United  Kingdom  entitled  to  all  the  political  and  other  rights,  powers 
and  privileges,  and  is  subject  to  all  obligations  to  which  a  natural- 
bom  British  subject  is  entitled  or  subject  in  the  United  Kingdom  (s), 
with  this  qualification  (t),  that  he  is  not,  when  within  the  limits  of 
the  foreign  State  of  which  he  was  a  subject  previously  to  obtaining 
naturalization,  deemed  to  be  a  British  subject  unless  he  has  ceased 
to  be  a  subject  of  that  State  in  pursuance  of  the  laws  thereof  or  of 
a  treaty  to  that  effect  (m).  This  question  has  already  been  noticed 
by  the  French  Courts  in  connection  with  loss  of  French  nation- 
ality {x).  The  result  of  this  provision  is  that  a  naturaUzed  British 
subject  is  not  in  quite  the  same  position  as  a  natural-born  one, 
though  there  is  little  difference  in  practice  between  them  as  far  as 
regards  their  obligations  to  any  country  which  is  also  entitled  to 
their  allegiance,  e.g,,  under  the  French  law  of  1889  making  the 
children  born  in  France  of  French-born  fathers  citizens  (y).  The 
Committee  above  referred  to  recommended  that  all  differences 
between  the  two  should  be  abolished  so  far  as  possible,  and  that 


(r)  Piggott,  i.  109. 

{a)  So,  mutntii  mutandis,  Brit. 
Guiana,  No.  4  of  1891,  8.  3;  Brit. 
HoDduras,  Ck>nsolidated  Laws,  1887, 
c.  ''8,  8.  2.  But  to  own  a  British  ship 
he  must  take  the  oath  of  allegiance, 
and  during  his  ownership  be  resident 
in  or  be  a  partner  in  a  firm  actually 
carrying  on  business  in  British 
dominions:  Merchant  Shipping  Act, 
1894, 8. 1  (b)  and  (i).  The  Domicil  Act, 
1861  (24  &  25  Vict.  c.  121),  does  not 
apply  to  foreigners  naturalized  in  any 
part  of  the  dominions  (s.  3) :  Piggott, 
i.  chap.  8. 

{t)  In  re  Bourgoise  (1889),  41  Ch.  D. 
310.  Kay,  J.,  held  that  this  prevents 
the  naturalization  from  being  com- 
plete, and  thus  the  person  naturalized 
cannot  transmit  British  nationality  to 
his  children,  but  the  Court  of  Appeal 


decided  the  case  on  another  ground  ; 
and  see  Fitch  v,  "Weber  (1847),  6  Hare, 
51  ;  and  Piggott  (i.  126)  is  of  opinion 
that  such  children  are  to  be  deemed 
natural- bom  children  under  the  Act 
4  Geo.  II.  c.  21 ;  and  s.  4  of  the  Act 
points  the  same  way ;  but  see  Westlake, 
s.  284,  and  Dicey,  5  L.  Q.  E.  440. 

{u)  33  &  34  Vict.  c.  14,  s.  7.  It  is 
a  question  whether  these  words 
mean  that  the  person  obtains  no 
rights  by  naturalization  except  in  the 
United  Kingdom,  i.e.,  not  in  other 
British  dominions,  or  whether  he 
obtains  such  rights  everywhere  except 
in  his  original  State :  Foote,  p.  14  ; 
Eeport  of  Committee,  1901,  ss.  26,  27  ; 
Piggott,  i.  chap.  7. 

(x)  See  supra,  p.  108. 

(y)  Report,  uhi  eupra^  s.  27 ;  Foote, 
p.  3. 
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a  naturalized  British  subject  should  be  a  British  subject  every- 
where for  all  purposes,  leaving  the  position  of  such  naturalized 
person  in  his  original  country  (which  claims  his  allegiance)  to  be 
regulated  by  international  comity  ;  and  that  cases  of  double  nation- 
ality should  be  restricted  as  much  as  possible  by  adopting  the 
principle  that  naturalization  in  one  country  carries  with  it 
the  loss  of  previous  nationality,  and  otherwise  as  at  present 
following  the  rule  that  a  person  under  double  allegiance  has 
a  paramount  obligation  to  the  country  in  which  he  is  for  the 
time  being  {z), 

Seniuiciation  of  BritlBh  Nationality. — Correlatively  British  nation- 
ality can  be  renounced  either  by  a  natural-born  British  subject  or 
a  naturalized  one  naturalizing  in  a  foreign  country.  The  Act  of 
1870  provides  that  a  British  subject  can  divest  himself  of  his 
nationality  by  voluntarily  (a)  becoming  naturalized  in  a  foreign 
State  (h)  when  in  ^uch  State  and  under  no  disability,  with  the 
proviso  saving  the  effect  of  naturalizations  obtained  before  the  Act 
by  making  a  declaration  to  that  effect  within  two  years  of  the 
passing  of  the  Act  (s.  6).  A  natural-born  British  subject  (owing 
to  having  been  born  in  British  dominions)  if  at  birth,  under  the 
law  of  a  foreign  State,  he  becomes  a  subject  of  such  State,  or  a 
person  who  has  been  born  out  of  British  dominions  of  a  father 
being  a  British  subject,  in  either  case  l>eing  of  full  age  and  under 
no  disability,  may  cease  to  be  a  British  subject  by  making  a  declara- 
tion of  alienage  (s.  4)  (c).  Sir  D.  Fitzpatrick  (in  a  separate  note  to 
the  Beport  of  the  Committee  of  1901)  has  suggested  that  s.  6  of  the  Act 
should  be  modified  by  substituting  a  clause  making  the  nationality  of 
a  British  subject  determine  on  his  acquiring  a  foreign  nationality  in 
pursuance  of  an  official  procedure  established  for  that  purpose, 
and  in  the  course  of  which  he  applied  for  or  accepted  that  nation- 
ality; that  a  British  subject  acquiring  foreign  nationality  by 
accepting  service  under  its  Government  should  lose  British  nation- 
ality unless  he  had  the  consent  of  the  British  Government  to  his 
doing  so;  and  that  a  British  subject  having  a. foreign  nation- 
ality conferred  on  him  for  eminent  services  to  a  foreign   State 

(z)  Report,  tibi  supra,  8.  28.    Piggott  (a)  Beport,  ubi  supra,  s.  45. 

fay  ours  the  law  of  nationality  being  (6)  ii^.y.,  Switzerland;  In  re  Trufort 

preferred  to  the  law  of  naturalization,  (1887),  36  Ch.  D.  600,  612. 

i.  135.  '  (c)  See  Piggott,  i.  146. 
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Bpontaneously  and  not  with  any  inducement  on  his  part  should 
cease  to  be  a  British  subject  within  a  certain  time  if  this  be 
acquiesced  in  by  himself  and  the  British  Government  (d). 

The  effect  of  naturalization  is  not  retrospective  (s.  15).  A 
British  subject  cannot  become  naturalized  in  a  State  at  war  with 
Great  Britain  (e).  Again,  aliens  who  have  become  naturalised 
British  subjects  can  divest  themselves  of  that  status,  if  their  country 
and  Great  Britain  have  agreed  by  convention  to  that  effect,  declared 
in  England  by  Order  in  Council,  by  making  a  declaration  of 
alienage  either  in  the  kingdom  or  elsewhere  in  British  dominions 
or  abroad  before  a  British  diplomatic  officer  (/).  There  is  a  treaty 
of  1899  between  Great  Britain  and  the  United  States  with  regard 
to  the  right  of  holding  property  supplementing  s.  2  of  the 
Naturalization  Act,  1870  (g). 

Seadmigsion  to  British  Nationality. — Again,  a  natural-born  British 
subject  who  has  become  a  statutory  alien  under  the  Act  may,  on 
the  same  conditions  as  are  required  in  the  case  of  an  alien  applying 
for  a  certificate  of  nationality,  apply  for  a  certificate  of  readmission 
to  British  nationality,  to  the  Secretary  of  State,  who  has  the  same 
powers  of  granting  or  refusing  it  as  in  the  other  case.  His  restored 
status  as  a  British  subject  takes  effect  from  the  date  of  readmission, 
but  not  in  respect  of  any  previous  transaction,  except  that  within  the 
limits  of  the  foreign  State  of  wbich  he  becomes  a  subject  he  is  not 
deemed  to  be  a  British  subject  unless  he  has  ceased  to  be  a  subject 
of  such  country  according  to  its  law  or  a  treaty  to  that  effect  (/t). 

Nationality  of  Wife. — At  common  law  a  woman's  nationality  was 
notchanged  by  her  marriage  (i).    By  the  Act  of  1844  (fc),  any  woman 

(d)  Export,  ubi  aupra,  p.  9.  given  to  such  persons  to  resume  British 

(e)  R.  V,  Lynch,  [1903]  1  K.  B.  444;  nationality  by  a  declaration  corre- 
and  see  Piggott,  i.  154 — 156,  sponding   to  the    right    given    to    a 

(/)  Act  of  1870,  8.  3;  such  aeon-  foreigner  -who  has  become  a  British 

vention    has    been    made    with    the  subject  and  desires  to  renounce  his 

United    States,    1872:    see   35  &  36  naturalization  (Piggott,  i.  164),  though 

Vict.  c.  39,  sched.  thei-e  is  such  a  right  by  treaty  with  the 

(y)  Ilertslet,  xxi.  1088.  United  States  by  the  Naturalization  Act, 

{h)  Act  of  1870,  s.   8 ;    Foote,    16.  1872,  confirming  the  convention,  ibid. 

The  Committee  of  1901,  s.  :^5,  recom-  (t)  Countess     of     Conway's     case 

mended  the  repeal  of  this  section  as  (J 834),  2  Knapp,  at  p.  368;  Count  de 

keeping  up  an  unnecessarj-  distinction  Wall's  case  (1848),  12  Jur.  145 ;  Foote, 

between  "  readmission  "  and  **  natura-  2,  note, 

lization."     There  is  not  a  general  right  {k)  7  &  8  Vict.  c.  66,  s.  16. 
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married  to  a  natural-bom  or  naturalized  British  subject  was  deemed  to 
be  herself  naturalized  and  to  have  all  rights  and  privileges  of  a  British 
subject  (Z) ;  but  a  woman  who  was  a  British  subject  marrying  a 
foreigner,  by  virtue  of  the  common  law  kept  her  British  nationality. 
By  the  Act  of  1870,  however,  a  wife  is  deemed  to  be  a  subject  of 
the  State  of  which  her  husband  is  for  the  time  a  subject,  and 
a  widow  being  a  natural-born  British  subject  who  has  become 
an  alien  by  or  in  consequence  of  her  marriage,  is  deemed  to  be  a 
statutory  alien,  and  may  as  such  at  any  time  during  widowhood  be 
readmitted  to  British  nationality  (m).  The  law  of  Canada  is  the 
same  on  these  two  points  (n).  Thus  a  woman  who  is  an  alien 
becomes  a  British  subject  by  marrying  a  British  subject,  a  woman 
who  is  a  British  subject  ceases  to  be  so  by  marrying  an  alien,  and 
whenever  during  the  continuance  of  the  marriage  the  husband 
becomes  or  ceases  to  be  a  British  subject,  the  wife  does  the  same  (o). 
If  the  marriage  is  dissolved  by  death,  the  wife  retains  her  then 
existing  nationality  till  her  status  is  altered  by  re-marriage  or 
naturalization;  and  the  case  is  the  same  if  it  is  dissolved  by 
divorce  {p).    Dicey  regards  this  as  doubtful  (q). 

Nationality  of  Children. — The  position  of  children  (r)  upon  their 
parents  becoming  naturalized  in  Great  Britain  or  abroad  is  deter- 
mined by  their  parents'  changes  of  nationality  if  they  reside  with 
their  parents  during  infancy  in  the  country  so  chosen  by  their 
parents,  e.g.,  a  child  born  abroad,  whether  before  or  after  the 
naturalization  of  the  parents,  who  during  infancy  has  become 
resident  with  the  father,  or  mother  being  a  widow,  in  any  part  of  the 
kingdom  (s),  or  with  such  father  while  in  the  service  of  the  Crown 
out  of  the  kingdom  (0,  is  deemed  to  be  a  naturalized  British 
subject  (tt) ;  this  last  being  retrospective.    Similarly,  where  a  British 

(/)  Piggott,  i.  57.  N.  S.,  vol.  ii.  p.  11. 

(m)  Sec.  10  (1),  (2)  If  this  is  in  con-  (r)  Including  posthumous  children : 

flict  with  the  law  of  her  husband's  Piggott,  i.  64. 

State,  qitcert.    Piggott,  i.  62.  (s)  So  Canada,  Eev.  Stat,  c.  77,  s. 

(/i)  See  Rev.  Stat.,  c.  77,  ss.  32,  33.  36;   Australia,  No.  11  of  1903,  s.  10; 

The  Committee  of  1901  approved  this,  British  Honduras,  Cons.  Laws,  1887, 

see  8.  51 ;  and  see  Australia,  Act  11  of  c.  38,  s.  4  ;  British  Guiana,  No.  4  of 

1903,  6.  9.  1891,  s.  6,  mutaiie  mutandis, 

(o)  Report  of  Committee,  1901,  s.  49.  (f)  58  &  59  Vict.  c.  43,  s.  1. 

(p)  Foote,  p.  17.  \n)  Act  of   1870,  s.   10  (5);    In  re 

(q)  Dicey,  190;  Piggott,  i.  63;    see  Bourgoise  (1889),  41  Ch.  D.  310,  320, 

De  Ilart,  Jour,  of  Comp.  Leg.  1900,  Kay,  J.;  and  see  Foote,  p.  18. 
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father  or  widow  mother  has  become  an  alien  in  pursuance  of  the 
Act,  any  child  who  during  infancy  has  become  resident  in  the 
country  where  the  parents  are  naturalized,  and  has  according  to 
that  country's  law  become  naturalized  there,  is  deemed  to  be  a 
subject  of  the  State  of  which  the  father  or  mother  has  become  a 
subject,  and  not  a  British  subject  {x),  and  a  child  of  a  parent  who 
has  been,  readmitted  to  British  nationality  and  who  has  become 
resident  with  him  or  her  during  infancy  in  British  dominions,  is 
deemed  to  have  resumed  the  position  of  a  British  subject  to  all 
intents  (y).  The  result  of  this  is  that  a  minor  follows  the  British 
naturalization  of  his  parent  if  he  resides  with  him  in  the  kingdom, 
and  the  British  denaturalization  of  his  parent  if  he  follows  him  to 
the  new  country,  and  by  its  law  becomes  naturalized  there  {z).  The 
Committee  of  1901  suggested  that  this  should  be  simplified  by  allow- 
ing, for  British  naturalization,  (1)  a  child  born  before  the  parent's 
naturalization  to  be  naturalized  together  with  him  iiominativi,  with 
the  option  of  becoming  an  alien  by  declaration  of  alienage  made 
within  a  year  after  attaining  majority  ;  and  (2)  a  child  born  after 
naturalization  to  be  treated  as  a  British  subject  without  the  condi- 
tion of  residence  with  the  parent  being  necessary,  and  whether 
born  abroad  or  in  Great  Britain;  and  (3),  for  British  denaturali- 
zation, that  the  minor  child  should  follow  the  father's  change  of 
nationality  (a) .  In  tlie  case  of  the  children  of  a  British  subject,  widow 
of  a  foreigner,  who  to  regain  British  nationality  must  reside  five 
years,  the  practice  seems  to  be  that  the  Secretary  of  State  will 
grant  a  certificate  to  them  for  the  purpose  of  entering  the  public 
service,  and  the  Committee  recommended  that  this  power  should 
be  expressly  conferred  on  him  and  extended  to  allowing  him  to  grant 
naturalization  to  any  minor  without  requiring  the  ordinary  con- 
ditions to  be  fulfilled  (b).  In  such  a  case  it  is  not  certain  whether  the 
children  of  a  first  marriage  follow  the  mother's  change  of  status 
even  if  they  accompany  her  abroad;  and  the  Committee  was 
divided  in  opinion  as  to  whether,  in  such  a  case,  the  children 
should  be   held   to   take  the  new  nationality  with  the  power  of 

(x)  33  &  34  Vict.  c.   14,  e.    10  (3) ;  (z)  Keport,  vhi  sujfva,  s.  54. 

aLd  80  Canada,  Eev.  Stat.,  c.  77,8.  34.  (a)  Report,   nln  sw^wa,   8S.   55,   56, 

(y)  1870  Act,  8.  10  (4) ;  Canada  Act,  and  58. 
vbi  cit  supra,  8.  35 ;  Report  of  Com-  [h)  Report,  vhi  supra ,  s.  57. 

mittee,  1901,  s.  53. 
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resuming  British  nationality  on  coming  of  age,  or  should  keep 
British  nationality  with  the  power  of  declaring  for  alienage  at 
majority,  but  the  former  view  (that  of  the  minority  of  the  Com- 
mittee) seems  preferable  on  the  ground  of  principle  and  more  in 
accordance  with  the  present  s.  10  (8)  of  the  Act  (c).  In  the  case 
of  illegitimate  children,  the  principle  that  the  child's  nationality  is 
dependent  on  that  of  the  father  is  not  applicable  (^),  and  the 
nationality  of  legitimated  children  is  not  affected  by  legitima- 
tion (€).  Children  of  persons  who  are  at  the  time  of  their  birth 
in  the  service  of  a  foreign  prince,  enemy  to  the  Crown,  are  not 
British  subjects  (/). 

Proposed  XJnifonn  British  Nataralization. — At  the  Colonial 
Conference,  1907  ig),  resolutions  were  submitted  by  the  Govern- 
ments of  New  Zealand  and  Cape  Colony  in  favour  of  an  uniform 
law  of  naturalization  throughout  the  Empire,  and  after  discussion 
the  subject  was  carried  over  for  a  future  Conference.  A  draft  Bill, 
with  an  explanatory  memorandum,  for  this  purpose  was  submitted 
to  the  Conference  by  the  Imperial  Government.  The  chief  changes 
thus  proposed  in  the  present  Act  are  as  follows ;  Power  to  be 
given  to  naturalized  aliens  to  divest  themselves  of  the  status  of 
British  subject  by  a  declaration  of  alienage ;  in  s.  7  substituting 
"  British  dominions  "  for  **  United  Kingdom  " ;  naturalized  persons  to 
have  the  status  of  natural-born  British  subjects  to  all  intents  and 
purposes ;  the  Secretary  of  State  to  have  power  to  revoke  certificates 
obtained  by  fraud  or  false  representation;  as  regards  married  women, 
wife  of  a  British  subject  to  be  deemed  to  be  a  British  subject,  and 
the  wife  of  an  alien  an  alien ;  the  status  of  a  divorced  wife  to  be 
the  same  as  that  of  a  widow;  and  in  place  of  s.  10  (3),  (4),  (5),  the 
child  of  a  naturalized  alien  born  before  the  parents'  naturalization, 
if  included  in  the  certificate,  to  become  a  British  subject,  but  to 
cease  to  be  so  by  declaration  of  alienage  a  year  after  majority ;  the 
child  of  a  naturalized  father  born  after  naturalization  to  be  deemed 
to  be  a  British  subject ;  where  a  British  subject  becomes  an  alien, 
every  minor  child  of  his  should  cease  to  be  a  British  subject  whether 

(r]  Report,  uhi  aujtrOf  8.  59.  Macq.  535. 

{(f)  See  Atkinson  v.  Anderson  (1882).,  (/)  4  Geo.  II.  c.  21,  s.  2;  13  Geo.  HI. 

21  Ch.  D.   100  ;    Westlake,  p.    100;  c.  21,  a  2;  Piggott,  i.  70. 

Piggott,  i.  64.  ((f)  ParL  Pap.,  [Cd.  3524]. 

(c)  Shedden    r.    Patrick  (1854),    1 
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resident  with  his  father  or  not,  but  where  a  widow  who  is  a  British 
subject  marries  an  alien,  a  child  of  hers  by  a  former  husband 
should  not  by  her  marriage  cease  to  be  a  British  subject,  whether 
resident  in  British  dominions  or  not ;  where  a  woman  who  was  a 
British  subject  loses  nationality  by  or  in  consequence  of  her 
marriage  and  is  thereafter  left  a  widow,  a  certificate  of  naturaliza- 
tion may  be  granted  to  a  child  of  that  marriage  without  compliance 
with  ordinary  conditions ;  where  in  a  British  possession  the 
conditions  of  naturalization  are  substantially  the  same  as 
those  in  the  Act,  the  Governor  may  be  empowered  by  Order  in 
Council  to  grant  to  a  person  naturalized  there  a  certificate  equivalent 
to  that  of  the  Secretary  of  State,  which  should  be  similarly 
revocable ;  and  certificates  of  naturalization  may  be  granted  on  the 
recommendation  of  the  Governor  to  specified  aliens  resident  or 
serving  the  Crown  there ;  and  the  following  definition  of  natural- 
bom  British  subjects  is  suggested  : — 

(a)  Any  person  born  in  British  dominions  ; 

(b)  Any  person  born  out  of  British  dominions  whose  father  was 
born  in  British  dominions,  and  was  a  British  subject  at  the  time  of 
the  child's  birth ; 

(c)  Any  person  born  in  a  British  ship  whether  in  foreign  terri- 
torial waters  or  not ;  but  a  person  born  in  a  foreign  ship  is  not  to 
be  deemed  to  be  a  British  subject  by  reason  only  of  that  ship  being 
within  British  waters  at  the  time  of  his  birth. 

SECTION  IV. 
Aliens  and  Naturalization  in  British  Possessions. 

English  Settled  Colonies. — In  Jamaica  and  the  other  British  West 
India  colonies,  possessing  local  legislatures,  and  in  the  North 
American  colonies  except  Lower  Canada,  aliens  were  subject  to 
the  disabilities  which  existed  under  the  common  and  statute  law 
of  England. 

In  Jamaica,  by  a  very  early  Act  of  its  Legislature  (1688),  a  power 
was  given  to  the  Governor  of  granting,  by  letters  patent  under  the 
broad  seal  of  the  island,  to  aliens  or  foreigners  already  settled 
in  the  island,  or  such  as  should  thereafter  come  to  settle  and  plant 
in  it,  having  first  taken  the  oath  of  allegiance,  to  be  to  all  intents 
and  purposes  fully  and  completely  naturalized,  and  that  the  persons 
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SO  approved  of  and  named  in  the  said  letters  patent  should,  by 
virtue  of  the  said  Act,  have  and  enjoy,  to  them  and  their  heirs,  the 
same  immunities  and  rights  of  and  unto  the  laws  and  privileges  of 
the  said  island  in  as  full  and  ample  manner  as  any  of  His  Majesty's 
natural-born  subjects  have  or  enjoy  within  the  same  or  as  if  they 
themselves  had  been  born  within  any  of  His  Majesty's  realms  or 
dominions  (h). 

In  Antigua,  by  an  Act  passed  in  1702,  No.  11,  the  titles  of  aliens 
who  had  settled  lands  were  confirmed.  It  also  enacted  that  when 
any  Protestant  alien  arriving  in  that  island  was  desirous  of  becom- 
ing an  inhabitant,  upon  being  brought  before  the  Governor  and 
council,  if  it  should  be  judged  that  the  person  was  what  he  pretended 
to  be,  and  was  not  a  spy  or  disguised  Papist,  he  should  then  be 
admitted  to  take  the  oaths  appointed,  and  a  due  record  being  made 
of  the  same  in  the  secretary's  office,  the  said  person,  after  becoming 
a  freeholder  by  being  owner  of  at  least  ten  acres  of  land  in  the 
country,  or  of  a  house  in  any  of  the  towns  of  the  island,  should  be, 
and  he  was  thereby  declared,  legally  qualified  to  take,  purchase,  rent, 
and  enjoy  lands  and  tenements,  or  any  manner  of  estate  whatsoever 
in  the  island,  and  also  to  sell,  alienate,  and  dispose  of  the  same  by 
will  or  otherwise,  as  likewise  to  sue  and  be  sued  in  any  of  the  Courts 
of  the  island ;  and  further,  should  hold  and  enjoy  all  other  privileges 
whatsoever  on  the  same  as  if  he  or  they  had  been  born  thereon  (i). 

The  number  of  aliens  thus  admitted  to  settle  under  the  Act  must 
not  exceed  the  one-fourth  of  English,  Scotch,  Irish,  and  Gariole 
subjects  (fe). 

French  Settled  Colonies. — Aliens  in  the  colonies  of  France  were 
subject  to  all  the  disabilities  established  by  the  law  of  the 
parent  State,  and  were  relieved  from  them  only  by  letters  of 
naturalization  (Z). 

In  the  year  1773  the  King  of  France  refused  the  application 
made  to  him  by  persons  desirous  of  extending  the  cultivation  of 
St.  Lucia,  that  he  would  remove  the  disabilities  of  foreigners  in 
that  colony. 

The  only  indulgence  granted  by  the  letter  of  the  26th  November, 

{h)  35  Car.  U.,  c.  3.  (Q  Denisart,    tit.    Colonies     Fran- 

(i)  Antigua  Act,  1  Anne,  No.  11,      9oise8.        Edict     of    Fontainebleau, 

A.  3.  October  2nd,  1727. 
{k)  Hid..  8  4. 
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1773,  was  a  permission  to  the  Governor  to  grant  letters  of 
naturalization  to  those  who  came  and  settled  in  the  island,  and 
in  case  they  died  before  the  letters  were  completed,  that  their  heirs 
should  succeed  them. 

At  length,  in  1783,  by  an  edict  of  June  in  that  year,  the  droit 
d'Aubaine  was  abolished  in  French  Guiana,  St.  Lucia,  and  Tobago. 
The  first  article  gives  strangers,  of  whatever  nation  they  may  be, 
who  establish  themselves  in  those  colonies,  the  fullest  power  to 
dispose  of  their  movable  or  immovable  property  to  any  persons 
whomsoever,  by  donation  inter  vivos  or  by  testament,  and  on 
their  death  intestate  their  heirs,  in  whatever  country  residing 
and  to  whatever  sovereign  they  are  subject,  are  entitled  to  their 
successions. 

In  Lower  Canada,  aliens  continued,  so  late  as  the  year  1831,  to  be 
subject  to  the  disabilities  imposed  by  the  old  law  of  France. 

South  Africa. — The  consequences  attached  to  non-residence  in 
the  country  are  regulated  in  accordance  with  Boman-Dutch  law 
principles. 

In  South  Africa  the  old  Roman-Dutch  law  rules  of  jurisdiction 
over  non-residents  are  in  force.  The  arrest  of  a  foreigner  who  is 
not  residing  in  the  country,  or  the  attachment  of  his  goods, 
jicrisdictionia  fundandae  causa,  is  a  recognised  part  of  the  law  of 
procedure  (//i).  The  person  thus  arrested  can  regain  his  liberty  by 
giving  satisfactory  security  ''  to  stand  to,  abide,  and  perform  the 
judgment  of  the  Court  thereon,  or  render  himself  to  the  prison  of  the 
Court  in  execution  thereof  "  (n). 

Two  foreigners  permanently  residing  within  the  jurisdiction  of 
the  same  Court  cannot — when  they  meet  outside  that  jurisdiction — 
arrest  each  other,  nor  attach  each  other's  goods,  for  a  debt  which 
was  contracted  within  their  common  jurisdiction.  They  may  do 
so  if  they  are  each  of  them  resident  under  the  jurisdiction  of  a 
different  Court  (o).  It  has  been  decided  in  many  cases  that  in  the 
absence  of  any  jurisdiction  ratione  domiciliiy  ratione  rei  sitae,  or 
ratione  contractus,  the  Court  ought  not  to  assume  jurisdiction  on 

{ill)  Van  Zyl,   Judicial  Practice  of  Vause  (1890),  3  S.  A.  R.  3. 
S.   A.,    2nd    ed.,    p.   132;     Ex  parte  (n)  Van  Zyl,  foe,  crt.,  p.  150. 

Eehbock,  Kotze,  Rep.  1877—81,  103  ;  (o)  Van  Zyl,  loc  dt,  p.  161.  Cf.  au- 

De  Villiers  v,  Benjamin  (1884),  1  S.  A.  tliorities  in  note  5  ;  Michaelis  v.  Pre- 

R.   224;    McBride  and  Thompson  v.  torius  (1896),  13  S.  C.  R.  266. 
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account  of  an  attachment  (j>).  The  rule  is  that  no  person  can  be 
sued  except  before  his  own  Judge,  actor  sequitur  forum  rei,  and  the 
arrest,  jurisdictionis  fundandae  causa,  remains  the  exception  to 
tbis  rule. 

A  contract  made  between  two  foreigners  in  a  country  where  the 
law  does  not  allow  a  personal  arrest  may,  if  it  be  operative  in  South 
Africa,  be  enforced  by  means  of  personal  arrest  in  South  Africa 
where  the  laws  recognise  such  a  mode  of  proceeding  as  part  of  the 
legal  remedy.  But  if  a  contract  has  been  made  in  one  country  to  be 
performed  in  another  country,  neither  party  to  that  contract  can 
arrest  the  other  or  his  goods  in  South  Africa  (if  this  be  an  inter- 
mediate country)  where  neither  of  them  is  residing;  and,  if  a 
contract  has  been  entered  into,  which  has  to  be  performed  in  the 
country  of  the  defendant,  the  defendant  cannot  be  arrested  whilst 
he  passes  through  South  Africa,  the  country  of  the  plaintiff  (q). 

An  alien  residing  abroad  who  is  instituting  an  action  in  South 
Africa  as  plaintiff,  has  to  give  security  for  costs,  if  he  has  no 
immovable  property  within  the  colony  (r). 

(Colonial  Law  in  Force. — The  colonial  legislatures  have  now  with- 
drawn almost  all  but  the  usual  limitations  on  the  rights  of  aliens, 
and  have  provided  for  the  acquisition,  loss  and  recovery,  of  their 
nationality  on  the  lines  of  the  Imperial  statutes.  As  regards  the 
latter  head  of  the  subject,  the  Imperial  Act  of  1870  gives  express 
power  to  the  legislatures  of  British  possessions  to  legislate  as 
regards  naturalization  within  such  possessions  subject  to  the 
Crown's  right  of  confirming  or  disallowing,  as  in  the  case  of  other 
legislation  («).  The  right  to  grant  re-admission  to  British  nationality 
may  be  exercised  in  the  case  of  a  statutory  alien  being  within  a 
British  possession  by  the  Governor,  and  residence  there  for  such 
person  is  deemed  equivalent  to  residence  in  the  United  Kingdom  (t). 
The  Naturalization  Laws  Committee  of  1901  recommended  that  on 
fulfilment  of  conditions  substantially  the  same  as  those  qualifying 

(p)  YanZyl,  Zoc.ci7.,p.  133andca8e6  (q)  Yon    Zyl,    p.    161,    and   cases 

in  note  6 ;  Eichardt  and  Aldum  r.  Van  quoted  in  note  7. 

Tender  (0.  E.  C.)  C.  L.  J.  IX.,  [1892]  (r)  Taylor  and  Symonds  v.  Schunke, 

67;  Cloete  v,  Benjamin  (1884),  1  S.  A.  8  Juta,  106,  C.L.  J.  Vm.  (1891),  112. 

R.    180;    C.  L.   J.   11.    (1886),    68;  («)  Act  of  1870,  s.  16,  replacing  10 

Lowenthal  v.  Albu  (1890),  3  S.  A.  R.  &  11  Vict.  c.  83. 

214 ;  Epstein  v.  Woolf  (1895),  2  0.  R.  (0  Ibid,,  s.  8. 
80. 
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for  naturalization  in  the  United  Kingdom  by  aliens  residing  in  any 
part  of  the  British  dominions,  the  Government  there  should  be  able 
to  grant  to  them  complete  naturalization  as  British  subjects  (it) ; 
and,  with  regard  to  local  naturalization,  that  instead  of  the  existing 
law  it  should  be  provided  that  the  right  of  conferring  it  within  the 
limits  of  a  particular  possession  should  be  expressly  saved,  but  the 
use  of  the  term  "  naturalization  **  should  be  confined  to  all-British 
naturalization,  as  local  naturalization  gives  no  rights  as  against 
foreign  countries  (x). 

The  most  striking  feature  of  the  present  systems  of  Imperial 
and  Colonial  naturalization  is  that  the  grant  in  each  case  is 
confined  to  the  territorial  limits  of  the  United  Kingdom  and  the 
particular  colony  respe<itively.  The  alien  naturalized  in  the  United 
Kingdom  is  an  alien  in  the  colonies,  and  vice  versa  (y). 

The  substance  of  the  Colonial  statutes  on  this  subject  (which  are 
scheduled  to  the  Report  of  the  Committee  of  1901)  is  as  follows : — 

DOMIinOir  OF  CANADA.— By  the  British  North  America  Act, 
1867  {z),  the  Dominion  Parliament  has  power  to  legislate  as  to 
"naturalization  and  aliens  '*  (a). 

Under  this  power  has  been  passed  ''  The  Naturalization  Act, 
1881  "  (6).    It  is  modelled  on  the  Imperial  Act  (c). 

It  provides  inter  alia  that  an  alien  may  become  naturalized  in 
Canada  after  a  residence  of  three  years,  or  after  he  has  been  in  the 
service  of  the  Government. of  Canada,  or  of  any  of  the  Provinces  of 
Canada,  for  the  same  period,  on  taking  the  oath  of  allegiance,  and 
the  oath  that  he  intends,  when  naturalized,  to  reside  in  Canada  or 
to  serve  such  Governments  {d). 

An  alien  to  whom  a  certificate  of  naturalization  is  granted  is, 
within  Canada,  to  be  entitled  to  all  political  and  other  rights, 
powers  and  privileges,  and  be  subject  to  all  obligations,  to  which  a 

(ti)  Beport,  88.  30  and  31.  (a)  See  the  Imperial  Naturalization 

(x)  Eeport,  8.  32.  Act,  1870,  s.  16 ;  see  as  to  Immigra- 

(y)  Piggott,  i.  113,  120,  129;  citing  tion,  supra,  p.  143. 

Act  of  1870,  88.  6,  7 ;  opinion  of  Law  {b)  U  Vict.  c.  13 ;  R.  S.  C.  1906, 

Officers  in  1874.     Under  the  Act  of  c.  77 ;  see  Howell,  A.,  Naturalization 

1844   it   was    officially   held   that    a  and  Nationality  in  Canada  (Toronto, 

naturalized  alien  had  all  the  rights  of  1884). 

a  British  subject,  but  the  Act  did  not  (c)  Rev.  Stat,  1906,  c.  77. 

Apply  to  the  colonies.  (d)  Ibid,,  s.  13. 
(z)  S.  91  (8.  25). 
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natural-born  British  subject  is  entitled  or  subject  within 
Canada  {e). 

A  certificate  of  naturalization  for  a  person  already  naturalized  in 
another  part  of  the  Empire  may  be  obtained  by  him  without  the 
usual  formalities  if  be  desires  to  reside  in  Canada  or  serve  under 
the  Government  of  Canada  (/). 

There  is  a  qualification  as  to  his  rights  when  within  the  State  of 
which  he  was  a  s^ubject  before  bis  naturalization,  unless  by  its  law 
he  has  ceased  to  be  a  subject  {g),  and  (as  in  the  Imperial  statute) 
where  nationaUty  is  doubtful  a  special  certificate  may  be  given 
(s.  25).  A  certificate  obtained  by  fraud  can  be  cancelled.  There 
are  provisions  as  to  the  nationality  of  married  women,  widows  and 
minor  children  corresponding  with  those  of  the  Imperial  Act  (h). 
There  is  also  a  provision,  likewise  corresponding  with  that  of  the 
Imperial  Act,  for  allowing  a  British  subject  in  Canada  to  renounce 
his  allegiance  (i) ;  and  allowing  declarations  of  alienage  by  British 
naturalized  subjects  originally  aliens,  and  by  persons  British 
subjects  by  birth  but  also  subjects  of  another  country  (s.  31)  and 
by  children  of  British  subjects;  and  allowing  British  subjects 
naturalized  abroad  who  desire  to  remain  British  subjects  in 
Canada,  to  make  declaration  to  that  effect  of  British  nationality 
(ss.  8—11). 

In  Canada  to  obtain  naturalization  a  certificate  of  having  taken 
the  oath  of  allegiance,  and  having  the  intention  to  reside,  made 
before  a  commissioner,  must  be  presented  to  the  Court,  which  orders 
the  certificate  if  unopposed,  or  if  the  opposition  is  unsuccessful  to 
be  recorded  (s.  19).  The  procedure  in  Saskatchewan  and  Alberta 
and  the  North- West  Territories  does  not  require  presentation  of 
the  certificate  in  open  Court  (s.  20). 

A  certificate  of  naturalization  for  service  with  the  Canadian 
Government  is  issued  by  the  Secretary][of  State  for  Canada  (s.  23). 

(e)  Ibid,,  8.  24.     But  see  in/ra,  p.  Canadian    Constitution,   2nd   ed.,    p. 

180.  234;    3  Can.  Law  Review,  535;    25 

(/)  Kataralization  Amendment  Act,  Can.  Law  Jour.  181. 

1907,  6  &  7  Edw.  VIL  c.  31.  {h)  Naturalization  Act,  1870,  s.  10; 

(^)  E.  S.   C.    1906,   c.    77,   s.    24.  Naturalization  Act,  1872,  s.  3;  R.S.C. 

The  interesting  questions  that  arise  1906,  o.  77,  ss.  32 — 37. 

out   of   the   rather   anomalous  con-  (t)  B.   S.    C.    1906,    c.   77,    &    8, 

dition    of   an    alien    naturalized   in  corresponding  to  Imperial  Act,  1870, 

Canada   are   discussed   in    Clement,  s.  6. 

B.C.L. — VOL.  II.  12 
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Tiie  Act  also  allows  re-admission  to  nationality  after  three 
months'  residence,  and  provides  for  naturalization  under  conventions 
with  other  States  as  to  territorial  divesting  of  allegiance  (ss.  27 — 81). 
The  Act  is  retrospective,  but  does  not  touch  the  former  Acts  therein 
specified  (s.  50)  (k). 

Aliens  having  settled  abodes  in  certain  Provinces  before  these 
joined  the  Confederation  and  still  resident  in  Canada  have  all  the 
privileges  accruing  to  British  birth  in  Canada  as  if  natural-born 
British  subjects  after  taking  oaths  of  allegiance  (t). 

As  regards  aUens  not  naturalized,  the  Act  provides  similarly  to 
the  Imperial  Act  with  regard  to  the  rights  of  property.  Beal  and 
personal  property  of  any  description  may  be  taken,  acquired, 
held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-born  British  subject ;  and  a  title  to  real 
and  personal  property  of  any  description  may  be  derived  through, 
from  or  in  succession  to  an  alien  in  the  saine  manner  in  all  respects 
as  through,  from,  or  in  succession  to  a  natural-born  British  subject, 
but  nothing  in  these  sections  shall  qualify  an  alien  for  any  office, 
or  for  any  municipal,  parliamentary,  or  other  franchise,  nor  to 
be  the  owner  of  a  British  ship  ;  nor  shall  anything  therein  entitle 
an  alien  to  any  right  or  privilege  as  a  British  subject,  except  such 
rights  and  privileges  in  respect  of  property  as  are  hereby  expressly 
conferred  upon  him  (in).  An  alien  possesses  only  the  rights 
conferred  upon  him  by  the  Act  either  expressly,  or  by  implication, 
or  by  Provincial  legislation. 

Provincial  Laws  as  to  Aliens. — Although  the  British  North 
America  Act  gives  exclusive  legislative  authority  over  "  naturali- 
zation and  aliens  "  to  the  Federal  Parliament  of  Canada,  it  has 
been  thought  advisable  in  most  of  the  Provinces,  though  not 
without  Federal  protests,  that,  by  reason  of  their  exclusive  juris- 
diction over  property  and  civil  rights,  the  Federal  concessions  to 
aliens  should  be  supplemented  by  Provincial  legislation. 

Ontario.— On  and  from  November  28rd,  1849,  every  alien  shall 
be    deemed  to  have   had,  and  shall  thereafter  have  the  same 

{k)  4  &  5  Vict,  c   7 ;  12  Vict.   c.  corresponding  to  Imperial  Act,  1870, 

197;    64  Geo.    III.    c   9;    24  Vict.  s.  2,  and  Civil  Code  of  Lower  Canada, 

o.  44.  art.  25;  see  Corse  v.  Corse  (1854),  4 

(/)  E.  S.  C.  1906,  c.  77,  s.  32.  L.  C.  E.  310. 

(w)  Eey.  Stat.  1906,  c.  77,  ss.  4—7, 
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capacity  to  take  by  gift,  conveyance,  descent,  devise  or  otherwise, 
and  to  hold,  possess,  enjoy,  claim,  recover,  convey,  devise,  impart 
and  transmit  real  estate  in  Ontario  as  natural-born  or  naturalized 
subjects  (n).  The  real  estate  in  this  Province  of  an  alien  dying 
intestate  shall  descend  as  if  the  same  had  been  the  real  estate  of  a 
subject  (o). 

Kova  Scotia. — Aliens  and  companies  incorporated  out  of  Nova 
Scotia  may  take,  hold,  convey  and  transmit  real  property  situate 
in  the  Province  (p). 

Kew  Brunswick. — The  Consolidated  Statutes  of  New  Brunswick 
(1908)  (q)  provide  that  **  Real  and  personal  property  of  any 
description  may  be  taken,  acquired,  held  and  disposed  of  by  an 
alien  in  the  same  manner,  in  all  respects,  as  by  a  natural-born 
British  subject ;  and  a  title  to  real  and  personal  property  of  any 
description  may  be  derived  through,  from,  or  in  succession  to  an 
alien,  in  the  same  manner  in  all  respects  as  through,  from,  or  in 
succession  to  a  natural-born  British  subject.*' 

ICanitoba. — The  legislation  is  in  similar  language  (r). 

Prince  Edward  Island. — '' Aliens  may  take,  hold,  convey  and  trans- 
mit real  estate  in  this  Island ;  provided  always,  that  no  alien, 
nor  any  person  in  trust  for  him,  shall  take  or  hold  more  than  200 
cares  of  land  within  this  island  "  («). 

British  Columbia. — **  No  person  shall  be  disturbed  in  the  possession, 
or  precluded  from  the  recovery  of  any  lands  or  real  estate  in 
that  province  by  reason  only  that  some  person  from  or  through 
whom  he  may  derive  his  title  was  an  alien,"  and  every  alien  has 
the  same  capacity  as  a  natural-born  British  subject  ''  to  take, 
hold,  enjoy,  recover,  convey  and  transmit  title  to  land  and  real 
estate  of  every  description"  in  that  province  (i).  His  real  estate 
descends  as  if  he  were  a  subject  (u). 

Disabilities  of  Aliens. — In  certain  cases  special  legislation  ex- 
eludes  aliens.     Thus  in  the  Dominion  an  alien  cannot  be  an  elector 


(n)  R.  S.  O.  c.  118,  8.  1.  Milne  v.  Moore  (1894),  24  0.  B.  466. 

(o)  Ibid.,  8.  2.     It  has  been  held,  (p)  B.  S.  N.  S.  c.  136,  8.  1. 

following  re  Kloebe  (1884),  28  Oh.  D.  (q)  0.  157. 

175,  that  in  the  administration  of  the         (r)  B.  S.  M.  1902,  c.  3,  s.  2. 
Ontario  estate  of  a  deceased  person         («)  22  Yici  c.  4,  s.  U 
domiciled  abroad  foreign  creditors  rank         {t)  B.  S.  B.  C«  1897,  c.  6,  Sa  2. 
jpari'  paiBu    with   Ontario    creditors ;  (u)  Ibid,,  s.  3. 

12—2 
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or  member  of  the  Dominion  Parliament  (x),  a  juror  (y),  or  the  owner 
of  the  whole  or  a  part  of  a  British  ship  (z).  The  office  of  a  senator 
(who  is  appointed  for  life)  becomes  vacant  upon  his  becoming  a 
subject  or  a  citizen  of  a  foreign  Power  (a).  In  Quebec  an  alien 
cannot  be  an  elector  or  member  of  the  Legislative  Assembly  {b\  a 
municipal  elector  or  councillor  (c),  an  advocate  (cZ),  a  notary  W, 
a  juror ;  nor  can  an  alien  be  appointed  as  a  tutor  or  curator, 
or  a  sheriff,  a  clerk  of  court  or  a  bailiff.  For  these  are  public 
offices  (/).  The  right  to  occupy  them  has  not  been  conferred  upon 
aliens  by  legislation,  and  they  do  not  possess  it  by  the  civil  law  {g). 
As  an  alien  has  no  franchise  it  has  been  held  that  he  has  no 
quality  to  demand  the  ouster  of  an  alderman  from  his  seat  by 
a  writ  of  quo  varranto  (/<).  Aliens  may  be  witnesses  in  civil  or 
criminal  causes.  And  the  Code  specially  provides  that  they  shall 
be  competent  witnesses  to  a  will(t). 

It  is  contrary  to  public  policy  to  allow  discrimination  to  be  made 
between  different  classes  of  aliens  in  regard  to  property  or  civil 
rights.  Such  legislation  to  be  valid  would  need  to  be  enacted  by  the 
Dominion  Parliament,  to  which  exclusive  authority  over  naturaliza- 
tion and  aliens  is  assigned  by  the  British  North  America  Act. 

Accordingly,  it  has  been  held  by  the  Privy  Council  that  a  law  of 
British  Columbia  was  ultra  vires  under  which  Chinamen  of  full  age 
were  prohibited  from  being  employed  in  coal  mines  (k). 

On  the  other  hand,  it  appears  that  the  same  rule  does  not 
apply  to  political  rights. 

(a.)  B.  N.  A.  1867,  8.  23;  E.  S.  C.  municipal  elections  (o3  of  1902). 

1906,  c.  6,  8.  69.  ((7)  R,  S.  Q.,  8.  3552, 

(y)  Civil  Code,  L.   C,   art.  26;   so  (0  E.  S.  a,  s.  3801. 

Ontario,  E.  S.   0.   1897,  o.   61,  s.  9  ;  (/)  See  E.  S.  C,  c  77,  s.  6. 

and   see  Saskatchewan,   1907,  c.   11 ;  ((/)  Loranger,  T.  J.  J.,  Commentaire 

E.  S.  C.  1906,  c.  146,  s.  921 ;  nor  is  lie  sur  le  Code  Civil,  v.  1,  n.  144 ;  DriscoU 

entitled  to  a  jury  de  medietate  linguae,  v,  O'Eourke  (1883),  M,  L.  E.  1  S.  C. 

ibid,,  8.  922.  311;  Irving  v.  Payne  (1893),  1  E.  de 

(z)  E.  S.  C,  c.  77,  8.  6,  though  he  J.  42;  cited  by  Lafleur,   *»  Conflict  of 

can  be  mortgagee  of  such  a  ship  (Com-  Laws  in  Province  of  Quebec,'*  p.  45. 

stock  V,  Harris  (1887),  13  O.  E.  407).  {h)  Montagnon    v.     Fiset     (1894), 

(a)  British  Noi-th  America  Act,  1867,  E.  J.  Q.,  6  S.  C,  150. 

8.  31,  sub-8.  (2).  (f )  Civil  Code,  L.  C,  arts.  844, 851. 

(6)  E,  S.  Q.,*8.  173,  94.  (k)  Union  Colliery  Co.  of  B.  C.  tv 

(c)  B.  ,S.   Q.,  4216,  4227.      So  in  Bryden,  [1899]  A.  C.  580. 
British  Columbia  aliens  cannot  vote  at 
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By  another  Act  of  British  Columbia  persons  of  Mongolian  race, 
even  though  naturalized,  were  disqualified  from  voting  at  elections 
for  the  Provincial  Legislature. 

This  provision  has  been  held  by  the  Privy  Council  to  be  intra 
rives  (kk). 

Public  policy  does  not  require  that  all  subjects  shall  enjoy  full 
political  rights.  Each  Province  has  the  sole  right  to  determine  upon 
what  conditions  subjects  shall  be  entitled  to  vote  in  Provincial 
elections  (Z). 

Gonunonwealth  of  Australia. — When  Australia  was  for  certain 
purposes  subject  to  the  Federal  Council  legislating  for  the  whole, 
provision  was  made  (m)  that  a  certificate  of  European  descent 
granted  in  Victoria  and  Queensland  to  a  person  naturalized  in 
any  Australian  colony  should  be  conclusive  evidence  of  such  descent 
elsewhere,  and  naturalization  in  one  colony  of  European  persons 
should  have  eflfect  elsewhere. 

By  the  Commonwealth  Constitution  Act,  1900,  the  Federal  Parlia- 
ment  may  legislate  with  respect  to  naturalization  and  aliens  (;i),  but 
the  State  Constitutions  are  preserved  (o).  Aliens  are  not  capable 
of  being  members  of  ihe  Commonwealth  Parliament  (p).  Persons 
naturalized  in  a  State  are  deemed  to  be  naturalized  in  the  Com- 
monwealth (q).  A  certificate  may  be  obtained  by  a  person  resident 
in  the  Commonwealth  not  being  a  British  subject  and  not  being 
an  aboriginal  native  of  Asia,  Africa  or  the  islands  of  the  Pacific, 
except  New  Zealand,  who  intends  to  settle  in  the  Commonwealth 
and  has  resided  two  years  continuously  in  Australia  or  has 
obtained  naturalization  in  the  United  Kingdom  (s.  5).  A  certificate 
gives  all  the  political  and  other  rights,  powers,  and  privileges 
and  obligations  of  a  natural-born  British  subject  in  the  Common- 
wealth, but  where  a  distinction  is  made  between  natural-bom 
British  subjects  and  naturalized,  only  the  latter  rights  are  thereby 
conferred  (s.  8).    The   Government   of   the   Commonwealth   has 


{kk)  Cunningham   r.  Att.-Gen.   for  («i)  Law  1  of  1897,  Naturalization 

B.  C,  [1903]  A.  0.  151.  Laws  Committee  Beport,  p.  148. 

(I)  For  a  summary  of  the  position  (n)  63  &  64  Vict.  c.  12,  Constitu- 

of   aliens  generally  in    Canada,  see  tion,  s.  51  (xix.). 

Taschereau,  J.,  1895,  J.  55.    And  see  (o)  Ihtd.,  s.  106. 

Marsh,   33  Amer.  Law  Eev.  (1899),  (/>)  Ibid.,  a  44. 

246,  find  eupra,  p.  178.  {q)  No.  11  of  1903,  s,  4, 
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exclusive  power  to  issue  certificates  (s.  18).  The  Governor-General 
in  Council  may  withhold  the  certificate  in  his  discretion  as  he 
thinks  conducive  to  the  public  good  (s.  7),  and  cannot  issue  it 
in  the  case  of  a  person  not  naturalized  in  the  United  Kingdom 
except  on  the  certificate  of  a  judge  or  magistrate  that  the  app1i< 
cant  has  taken  the  oath  of  allegiance.  The  wife  of  a  British 
subject  not  being  a  British  subject  is  deemed  in  Australia  to  be 
naturalized  by  marriage.  An  infant  not  being  a  natural-born 
British  subject  whose  father,  or  mother  being  a  widow  or  divorced, 
has  obtained  a  certificate  of  naturalization,  or  whose  mother  is 
married  to  a  natural-born  British  subject  or  a  person  naturalized, 
who  has  at  any  time  resided  with  such  parent  in  Australia,  is  there 
deemed  to  be  naturalized.  A  certificate  may  be  revoked  if  obtained 
by  fraud,  but  its  revocation  does  not  affect  rights  previously  gained 
by  any  otb^r  person  (s.  11). 

The  effect  of  this  law  and  the  Constitution  Act,  1900  (r),  appears 
to  be  that  the  former  State  laws  on  the  subject  of  naturalization 
are  superseded  by  this  Federal  legislation.  The  rights  of  aliens, 
however,  have  not  yet  been  dealt  with  by  the  Commonwealth 
Parliament  (s). 

New  South  Wales  (0  gives  to  aliens  the  same  rights  as  the 
Imperial  Act,  1870.  Queensland  («)  imposes  restrictions  on  aliens' 
property  rights  similar  to  the  former  English  law  ;  they  may  hold 
personalty  and  lands  for  twenty-one  yeai's  but  cannot  thereby  vote 
for  Parliament ;  persons  born  of  a  British  mother  out  of  British 
dominions  can  hold  real  and  personal  property.  South  Australia  (x) 
allows  alien  friends  resident  in  the  Colony,  and  persons  born  out  of 
British  dominions  of  a  mother  who  is  a  natural-born  or  naturalized 
subject,  to  hold  real  and  personal  property.  In  Tasmania  (i/)  the 
law  is  to  the  same  effect  as  the  Queensland  statute.  In  Victoria  (z) 
the  law  resembles  the  preceding ;  alien  friends  can  hold  real  and 
personal  property.  In  Western  Australia  (a)  the  law  reproduces 
the  Imperial  Act  of  1870,  s.  2,  and  the  exception  as  to  British 
ships,  and  the  abolition  of  juries  de  viedietate  linguae ;  and  aliens 


(r)  See  vol.  i.,  chap.  xiii.  («)  Law  28  of  1 867. 

(«)  Constitution  Act,   ss.    51,    108,  {or)  Law  5  of  1864. 

109  ;  and  Clark^s  Australian  Consti-  {y)  Law  2  of  1861. 

tutional  Law,  pp.  96—102.  (2)  1063  of  Statutes  (1890). 

(0  Law  21  of  1898.  (a)  Law  2  of  1871. 
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cannot  be  jurors  (b).    By  the  Constitution  aliens  cannot  be  members 
of  the  Legislature  (c). 

Papua  (d)  adopts  the  statutes  of  Queensland  on  this  subject, 
including  31  Yict.  c.  28,  and  the  Imperial  statutes  and  laws  of 
England  in  force  on  September  17th,  1888,  in  Queensland,  and  the 
English  rules  of  law  and  equity. 

SOUTH  AFRICA:  Cape  Colony (<»). — Letters  of  naturalization  are 
granted  by  the  Governor ;  no  fixed  time  is  required  for  qualification ; 
the  certificate  on  which  application  is  made  must  state  that  the 
party  is  of  good  character  and  has  not  committed  a  serious  crime  (f) ; 
naturalized  aliens  have  all  political  and  other  rights,  and  privileges, 
and  powers,  and  obh'gations  of  natural-bom  British  subjects  in  the 
Colony  (^r).  Aliens  may  acquire,  buy,  own,  and  dispose  of  im- 
movable property  like  natural-born  subjects  (as  they  have  been  able 
to  do  since  1856),  but  this  does  not  qualify  them  for  any  office 
or  franchise  the  right  to  which  they  do  not  otherwise  possess,  or 
give  them  any  rights  but  those  expressly  mentioned  (//).  They 
are  excluded  from  School  Boards  (i).  Chinese  cannot  be 
naturalized  (A;). 

Natal  (Q. — Aliens  of  European  parentage  or  descent  who  have 
been  in  the  service  of  the  Crown,  or  have  resided  in  tlie  Colony  five 
years,  or  one  year  there  and  four  years  in  some  other  part  of  the 
British  dominions,  and  who  intend  to  reside  or  serve  the  Crown  in 
Natal,  may  receive  naturalization  by  grant  from  the  Governor  in 
Council ;  but  conviction  of  an  infamous  oflfence  disentitles  a  person 
to  a  certificate,  and  the  certificate  may  be  revoked  for  fraud.  It 
confers  all  rights,  powers,  privileges,  and  obligations  of  a  natural- 
born  British  subject  in  the  Colony.  Naturalization  in  the  United 
Kingdom  is  recognised  in  Natal.  Married  women  are  deemed  to 
be  subjects  of  the  State  of  which  their  husbands  are  for  the  time 

(6)  35  Vict.  c.  8,  8.  8.  can  be  cancelled.    Aliens  cannot  be 

(r)  Constitution,  53  &  54  Yict.  c.  28.  registei-ed  voters,  Constitution  Ordi- 

[d)  Law  (i  of  1889.  nance,  s.  10;  nor  members  of  House 

(e)  No.  2  of  1 883  ond  No.  35  of  1889.  of  Assembly,  s.  17 ;  nor  of  the  Legis- 
(/)  No.  35  of  1889.                         ,  lative  Council,  s.  23;  and  cannot  be 

.  (^)  No.  2  of  1883,  s.  7.  members  of  Municipality,  No,  45  of 

{h)  I  hid,,  8.  2  ;  see  Memorandum  of  1882. 
Att.-Gen.,  April  6tb  and  7th,  1904,  (t)  No.  35  of  1905,  s.  13. 

in  P.  P.  1907,  Cd.  352J,  p.  94.   Letters  (A:)  No.  37  of  1904,  s.  33. 

of  naturalization  obtained   by  fraud  (/)  Law  18  of  1905. 
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being  subjects,  and  children  resident  with  their  parents  naturalized 
under  the  Act,  are  thereby  naturalized. 

Orange  River  Colony. — Certificates  of  naturalization  may  be 
obtained  by  aliens  who  have  been  in  the  service  of  the  Crown,  or 
within  the  time  limited  for  making  application  have  resided  in  the 
Colony  for  (a)  the  term  of  not  less  than  five  years,  or  (b)  one  year 
immediately  before  application  and  four  years  in  any  part  of  the 
British  dominions,  and  who  intend,  when  naturalized,  to  reside  in 
or  serve  the  Crown  in  the  Colony.  There  are  similar  provisions 
to  those  in  Natal  as  regards  wives  and  minor  children,  and  recogni* 
tion  of  naturalization  in  the  United  Kingdom,  and  cancellation  of 
the  certificate  for  fraud  (m). 

TransyaaL — Ordinances  of  1902  and  1904  (n)  contain  similar 
provisions  to  those  of  Natal  and  the  Orange  Eiver  Colony. 

Bahamas  (o). — The  Governor  in  Council  may  naturalize  a  person 
taking  the  oath  of  allegiance,  and  the  certificate  is  recorded. 
Aliens  have  all  rights  as  to  real  and  personal  property  except  the 
right  to  own  British  ships,  but  cannot  hold  office  (p)  nor  serve  on 
juries,  nor  are  they  entitled  to  juries  de  viedietate  lingtuie  (q).  Law 
85  Vict.  c.  20,  supplements  the  Imperial  Act  of  1870  by  providing 
for  declaration  of  alienage  and  re-admission  to  British  nationality. 

Barbados. — There  is  no  general  ordinance,  but  special  ones  are 
resorted  to  for  naturalization.  Aliens  are  disqualified  from  serv- 
ing on  juries  unless  domiciled  for  ten  years  (r),  and  may  demand 
a  jury  de  medietate  linguae  («).  Aliens  have  the  usual  rights  of 
holding  property  subject  to  the  exceptions  found  in  the  British 
statutes  (0- 

Bemnida. — Bermuda  continues  the  restrictions  of  the  old  common 
law  on  aliens  holding  land.  The  Governor  in  Council  may  grant 
certificates  of  naturalization.  Alien  friends  can  hold  any  person- 
alty except  chattels  real,  and  lands  for  the  purpose  of  residence  or 
manufacture,  &c.,  for  twenty-one  years,  as  if  natural-born  subjects 
of  the  United  Kingdom.  The  wives  of  natural-born  subjects  are 
deemed  naturalized  (i6).    An  Act  of  1897  makes  special  provision 

(m)  No.  7  of  1905  ;  No.  1  of  1903.  {q)  26  Vict,  c  6  and  34  Vict.  c.  17. 

(«)  No.  46  of  1902  and  No.  10  of  (r)  No.  29  of  1904. 

1904.  («)  No.  13  of  1891,  as.  3,  12. 

(o)  U  Vict.  c.  4,  and  29  Vict.  c.  15.  {t)  No.  7  of  1883. 

Ip)  48  &  49  Vict,  c  29,  ss.  4  &  41.  (w)  No.  11  of  1857. 
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for  the  disposal  of  land  belonging  to  British  women  who  have 
become  alien  by  marriage,  allowing  existing  persons  to  do  so  within 
five  years  after  the  beginning  of  the  Act,  and  allows  other  aliens 
to  do  so  within  five  years  of  becoming  entitled  to  land,  while 
all  aliens  succeeding  to  land  are  given  a  similar  time.  For 
this  purpose  the  concurrence  of  a  husband  and  the  acknow- 
ledgment of  the  wife  are  not  required,  though  they  are  for 
other  dealings  with  real  estate  there ;  land  so  disposed  of  is  not 
liable  to  escheat  to  the  Grown  {x) ;  no  alien,  whether  a  natural-born 
British  subject  or  not,  can  enjoy  any  franchise  in  virtue  of  his 
wife's  freehold  {y) ;  the  wife  of  an  alien  naturalized  after  this  Act 
only  acquires  such  rights  and  capacities  of  a  natural-born  subject 
as  the  certificate  gives  her  {z) ;  and  conveyances  of  land  by  aliens 
can  be  executed  for  them  by  their  attorneys  under  a  power  of 
attorney,  and  must  be  recorded  in  the  Secretary's  office  (o).  By 
the  Act  of  1857  aliens,  though  naturalized,  cannot  be  members  of 
Council  or  Assembly  (&).  Resident  aliens  are  liable  to  serve  on 
juries  subject  to  the  right  of  challenge  in  Crown  prosecutions  (c*). 
By  Act  5  of  1901,  carrying  out  the  convention  of  July  28th,  1900, 
between  Great  Britain  and  the  United  States,  Americans  can 
succeed  to  realty  and  personalty  in  Bermuda,  as  British  subjects 
can  in  the  United  States. 

British  Guiana. — The  status  of  aliens  is  the  same  as  under  the 
Imperial  Act(r/),  except  that  an  alien  can  be  an  interpreter,  and 
is  liable  to  serve  on  juries  {e)  if  domiciled  for  five  years,  but  he  is 
not  entitled  to  a  jury  rfe  viedietate  linguae  (f),  and  he  is  exempt 
from  militia  service  (g),  and  he  can  be  employed  in  special  and 
temporary  service  (h).  To  qualify  for  naturalization  a  term  of  three 
years'  residence  in  the  Colony  or  service  with  the  Crown  for  such  a 
time  is  required;  children  take  the  status  of  their  naturalized 
parents  if  resident  in  the  Colony  with  them(i).  The  previous 
rights  of  persons  naturalized  by  special  Acts  are  preserved  (A;). 

(x)  No.  7  of  1897,  8.  7.  («)  No.  4  of  1891,  Rev.  1905,  8.  2; 

(y)  /Wr/.,  8.  8.  Ko.  29  of  1893,  s.  21. 

(2)  Ibid,,  8.  10.  (/)  Xo.  19  of  1893,  8.  19. 

(a)  Ibid.,  8.  9,  and  No.  13  of  1900.  («/)  No.  12  of  1891,  88.  26,  27. 

.     (6)  No.  11  of  1857,  8.  4.  (h)  Ibid.,  b.  15. 

(c)  No.  39  of  1902.  (t)  Ibid.,  s.  6. 

(rf)  No.  1  of  1891,  88.  15  (6),  35  (6).  (Jc)  No.  4  of  1894,  Rev.  1905. 
(7). 
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British  Honduras. — The  law  (Z)  contains  similar  provisions  to  the 
Imperial  Act,  1870,  as  to  aliens ;  five  years*  residence  is  required 
for  naturalization,  and  naturalized  aliens  have  all  the  rights  of 
natural-bom  subjects.  Persons  who  are  not  natural-born  subjects 
may  be  deported  by  order  of  the  Governor  if  this  is  necessary  for 
the  public  safety  (m).  Aliens  are  liable  to  serve  on  juries,  and  are 
not  entitled  to  a  jury  de  medietate  linguae  (w). 

Ceylon.— The  law  (o)  follows  the  Imperial  Act,  1870.  The 
applicant  must  be  actually  resident  and  be  permanently  settled  in 
the  Colony.  Naturalization  is  granted  by  the  Governor  in  Council, 
and  confers  all  political  and  other  rights  and  obligations  of  British 
subjects  in  the  Colony. 

Falkland  IslandB. — Letters  of  naturalization  are  granted  by  the 
Governor  in  Council ;  residence  or  Crown  service  for  three  years  is 
required.  The  rights  of  aliens  are  the  same  as  under  the  Imperial 
Act,  s.  10,  and  they  must  be  registered.  Persons  bringing  employees 
into  the  Islands  or  discharging  seamen  there  are  liable  for  the  cost 
which  the  Government  incurs  for  their  maintenance,  and  masters 
of  ships  are  liable  to  repay  the  charges  incurred  for  destitute 
persons  brought  there  by  them(jj).  They  cannot  serve  on  juries, 
and  are  not  entitled  to  a  jury  de  medietate  linguae  (q). 

Fiji. — The  law  (/)  empowers  the  Governor  to  give  certificates 
of  naturalization ;  alien  friends  may  hold  real  and  personal  pro- 
perty, and  may  apply  for  certificates  ;  an  alien  woman  is  naturalized 
by  marrying  a  British  subject ;  any  person  naturalized  in  another 
British  colony  may  receive  naturalization  in  Fiji ;  a  certificate  is 
void  if  fraudulently  obtained.  Keadmission  to  British  nationality  by 
virtue  of  the  Act  of  1870  is  recorded  as  a  naturalization  certificate. 

Gambia. — The  law  (s)  gives  the  power  of  naturalization  to  the 
Administrator  in  Executive  Council;  a  lower  fee  is  charged  for 
Africans  than  others  (58.  and  IBs.  for  application  and  certificates, 
as  against  i^l  and  d£10) ;  one  year's  continuous  residence  is 
required.  Aliens  are  not  exempted  from  being  jurors,  and  are  not 
entitled  to  a  jury  de  viedietate  linguae  (t). 

(/)  Coneol.  Laws  1887,  c.  38.  (<j)  No.  5  of  1901. 

(m)  Part  III.,  c.  5.  (r)  Ordinance VI.  of  1873,  Eey.  1906. 

(n)  Part  V.,  c.  9,  se.  31,  36.  («)  No.  7  of  1894. 

(o)  Ordinance  21  of  1890.  (<)  No.  4  of  1889.  se.  40,  54. 

(/>)  No.  5  of  1900. 
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Gibraltar. — Aliens  are  subject  to  certain  restrictions  and  measures 
of  police,  e.g.y  deportation.  They  may  serve  on  juries  if  domiciled 
for  ten  years  (u). 

Gold  Coast. — Naturalization  is  conferred  by  special  ordinances. 

Grenada  (x). — The  law  is  in  the  same  teims  as  the  Imperial  Act, 
1870. 

GueniBey.— From  the  earliest  times  letters  of  naturalization  were 
granted  to  aliens  by  the  Governor,  e.g.^  in  1586.  But  the  approval 
of  the  Boyal  Court  is  required,  which  is  given  after  the  applicant,  if  a 
foreigner,  has  taken  the  oath  of  allegiance,  and  the  grant  is  regis- 
tered.  English  subjects  need  not  take  the  oath,  which  was  declared 
by  Order  in  Council  of  March  22nd,  1660,  to  be  the  same  as  that 
prescribed  for  aliens  in  the  United  Kingdom.  Originally,  letters  of 
naturalization  could  only  take  effect  after  taking  the  oath,  but 
instances  are  recorded  of  the  grant  being  made  first,  e.//.,  1688,  but  in 
recent  times  the  necessity  for  the  oath  has  been  specifically  declared. 
This,  however,  is  distinct  from  the  right  to  inhabit  thelsland,  which 
was  granted  by  the  Boyal  Court  without  the  necessity  for  the 
oath  {y). 

Hong  Kong. — There  are  the  usual  requisites  for  naturalization : 
five  years*  residence  in  the  Colony  or  a  similar  period  of  service 
with  the  Crown  are  necessary.  Naturalization  confers  all  the  rights 
of  a  natural-born  British  subject,  and  the  grant  may  be  revoked  for 
fraud  {z).  Aliens  have  the  usual  rights  of  holding  property  enjoyed 
by  British  subjects  (a).  With  regard  to  juries  the  law  of  England 
is  applied  where  no  other  special  provision  is  made  (6). 

India,  British. — In  addition  to  the  provisions  for  naturalization 
contained  in  English  statutes,  India  Act  XXX.  of  1852  gives  the 
local  Governments  power  to  issue  certificates  of  naturalization. 

Aliens  can  hold  property  of  any  description,  and  are  not  subject 
to  any  disabilities.  They  are  subject  to  the  same  laws  as  sub- 
jects of  the  Crown  in  British  India.     An  alien  in  the  service  of 


(m)  Gibraltar  Laws,  ConsoL  1891;  {y)  Ordinances   of    1726  and  1831 

No.  3  of  1850,  8.  17  ;  No.  4  of  1885,  s.  still    followed;    report  by  Bailiff  to 

50;   Aliens  Order  in  Council,  1885;  Naturalization  Laws  Committee,  1901, 

Jury  Ordinance,  1888,  s.  6,  amended  P.  P.,  p.  69. 

by  Order  in  Council  No.  12  of  1889.  (z)  No.  44  of  1902. 

{r)  Bevised  Statutes  of  1897,  1872,  (a)  No.  1  of  1853. 

No.  118.  (6)  No.  6of  18S7. 
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the  Crown  can  be  tried  in  British  India  for  an  offence  committed  in 
the  territories  of  any  native  prince  or  chief  in  India  (c).  In  every 
case  triable  by  the  jury  or  with  the  aid  of  the  assessors,  in  which  an 
European  (not  being  a  British  subject)  or  an  American  is  accused, 
he  may  claim  that  not  less  than  half  the  number  of  jurors  or 
assessors  shall  be  Europeans  or  Americans  (d).  Alien  enemies 
residing  in  British  India  may  sue,  with  the  permission  of  the 
Governor-General  in  Council. 

By  Act  III.  of  1864  a  foreigner  may  be  expelled  from  British  India 
by  the  Governor-General  in  Council  or  by  the  local  government. 
There  is  also  power  by  the  same  Act  requiring  foreigners  to  report 
themselves  on  arrival,  and  to  prohibit  them  from  travelling  without 
a  licence. 

Jamaica  (6^). — Aliens  can  hold  real  and  personal  property  not  a 
British  ship  (/)  on  the  same  terms  as  those  of  the  Imperial 
statute  ([f)y  omitting  the  express  exclusion  from  office  or  franchise 
or  power  to  hold  land  out  of  the  United  Kingdom,  which,  however, 
must  be  implied  (/t).  The  oath  of  allegiance  must  be  taken  (i).  A 
person  becoming  an  alien  under  the  Imperial  Act  is  not  thereby 
deprived  of  any  estate  in  real  or  personal  property  to  which  he 
became  entitled  before  the  law  of  1871,  nor  prejudicially  aflfected 
with  regard  to  it  (k).  An  immigrant  born  out  of  British  dominions 
who  obtains  or  is  entitled  to  a  certificate  of  industrial  service  (0 
becomes  entitled  to  all  privileges  of  a  natural-born  British  subject 
in  the  Island  (in).  Juries  de  medietate  lingiiae  were  abolished  in 
Jamaica,  Turks  and  Caicos  and  Cayman  Islands  in  1881  (//). 
Aliens  naturalized  or  domiciled  in  the  Island  for  five  years,  if 
otherwise  qualified,  are  qualified  and  liable  to  serve  on  juries,  but 
otherwise  no  man  not  being  a  natural-born  subject  is  so  quali- 
fied (o).  Aliens  are  not  liable  to  serve  on  juries  in  the  Turks  and 
Caicos  Islands  (p). 

Jersey. — Naturalization  was  originally  granted  in  Jersey  by  Act 

(c)  Indian  Acts  IV.  of  1898,  8.  2 ;  (k)  Law  12  of  1873. 

V.  of  1898,  s.  188  ;  XLV.  of  1860,  8.  4.  (/)  See    infra,    chapter    Inferior 

(d)  Indian  Act  V.  of  1898,  8.  460.  Status. 

(f)  See  supra,  p.  172.  (wi)  Law  23  of  1879,  s.  40. 
(/)  No.  16  of  1871,  8.  3.  (w)  Law  32  of  1881. 

(g)  See  supra,  p.  137.  (o)  Law  13  of  1898,  s.  5. 
(/i)  Law  16  of  1871.  (;>)  No.  3  of  1897,  s.  5. 
(0  Law  8  of  1870,  a.  15. 
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of  the  Royal  Court  by  itself  or  jointly  with  the  States,  then  by  Act 
of  the  States  only,  and  since  1841  by  Act  of  the  States  subject  to 
confirmation  or  disallowance  by  the  King  in  Council,  and  occasion- 
ally by  registration  in  the  rolls  of  the  Boyal  Court  of  a  private 
Naturalization  Act  of  the  Imperial  Parliament  and  an  Order  in 
Council  directing  such  registration.  In  1864  the  States  were 
requested  by  the  Home  Office  at  the  instance  of  the  Privy 
Council  to  exercise  a  discretion  in  making  grants,  and  to  limit 
the  privilege  to  cases  of  public  advantage  or  merit,  and  exact 
such  material  guarantees  as  should  satisfy  the  Lieutenant- 
Governor.  In  1876  and  subsequently.  Orders  in  Council  con- 
firming Acts  of  naturalization  of  the  States  have  contained  a 
proviso  that  before  registration  the  oath  of  allegiance  should  be 
taken,  and  for  this  purpose  the  form  of  oath  in  the  Imperial  Act 
has  been  used.  In  1900  an  Act  of  the  States  was  passed  requiring 
that  all  future  Naturalization  Acts  should  contain  the  provisoes  of 
the  Imperial  Act  as  regards  repatriation  and  effect  of  naturalization 
in  the  coimtry  of  origin  or  the  like  provisions  of  any  subsequent 
Imperial  Acts  amending  the  Act  of  1870.  Naturalized  persons 
have  all  the  rights  of  natural-born  British  subjects  as  such  within 
the  Island.  They  cannot  perhaps  be  jurats  (so  said  in  1860)  but 
can  be  rectors  of  the  Island  parishes.  The  Bailiff,  reporting  in  1899 
to  the  Naturalization  Laws  Committee,  recommended  that  naturali- 
zation certificates  of  Imperial  effect  granted  in  the  United  Kingdom 
or  in  British  Colonies  or  possessions,  should  be  effective  in  Jersey 
subject  to  their  registration  there,  and  that  Jersey  Acts  should  have 
a  similar  effect  elsewhere  iq). 

Labuau  (r). — Actual  residence  and  taking  the  oath  of  allegiance 
are  the  conditions  of  naturalization. 

Leeward  IsIandB. — The  law  {$)  is  similar  in  terms  to  the  Imperial 
statute  of  1870,  requiring  five  years'  residence  and  making  provision 
for  wives  and  children's  status.  Aliens  have  the  same  capacities 
with  respect  to  property  with  the  similar  exception  of  owning  a 
colonial  ship.  If  domiciled  for  ten  years  they  are  liable  to 
serve  on  juries  (t).    The   admission  and  residence  of    aliens  is 


{q)  Eeport  of  Nat.  Laws  Committee,  {s)  11  of  1880. 

App.  pp.  81,  82.  {t)  No.  12  of  1878. 

(r)  Law  1  of  1871. 
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regulated  by  special  provision  (m).  Power  is  given  to  deport  them 
if  convicted  of  o£fences  (x). 

Kalta. — The  grant  of  nationality  is  made  by  special  ordinances. 

Isle  of  Man. — ^Formerly  all  persons  other  than  Manxmen  and 
Englishmen  were  considered  aliens.  Their  position  is  shown  by 
the  declaration  of  the  Keys  to  Sir  John  Stanley  in  1422,  that  "  if 
any  man  resident  within  your  land  of  Mann  maketh  no  faith  nor 
fealty  to  the  Lord  when  he  dyeth  .  .  .  the  Lord  shall  have  his 
goods/'  and  his  testament  was  of  no  effect  or  value  in  law ;  and 
by  a  declaration  in  Tynwald  in  1429  that  **  no  Scottishman,  Irish- 
man, or  other  aliens  be  resident  in  Mann,  but  if  he  be  sworn  to  you 
and  your  land  of  Mann."  An  Act  of  1696  repealed  these  laws, 
providing  that "  all  and  every  person  whether  subject  of  the  kingdoms 
of  Scotland  or  Ireland,  or  any  foreigners  or  strangers  of  any  other 
kingdom  or  nation  (their  prince  being  in  amity  with  the  Crown  of 
England)  coming  into  this  Isle  to  reside  shall  have  the  same  im- 
munities, privileges  or  advantages  that  any  of  the  subjects  or 
inhabitants  of  England  have  by  law  or  custom  of  this  Isle  now 
or  hereafter."  Till  1846,  however,  persons  born  elsewhere  than  in 
the  Island  were  in  a  different  position  from  native-born  persons 
as  regards  the  grant  of  process  of  arrest  before  judgment,  when 
this  was  abolished.  The  Imperial  Act,  1870,  does  not  apply  in 
terms  to  the  Island  (y). 

HanritiiLs. — The  law  (z)  allows  naturalization  on  proof  of  residence, 
a  certificate  of  respectability  passed  by  the  police,  and  taking  the 
oath  of  allegiance ;  a  special  certificate  of  naturalization  may  be 
granted  where  the  person's  nationality  is  doubtful ;  the  certificate 
can  be  cancelled  (this  cannot  be  done  in  Great  Britain) ;  juries  de 
viedietate  linguae  are  abolished,  and  the  status  of  children  residing 
with  their  parents  follows  that  of  the  parents,  and  fees  may  be 
exempted.  Aliens  are  relieved  from  the  duty  of  giving  security  for 
their  good  behaviour,  and  for  other  purposes  (a);  and  are  not 
qualified  to  serve  on  juries  (6). 

Kewfoimdland. — The    law  (c)    provides   for    the    acquisition    of 

(m)  No.  1  of  1899.  (z)  No.  21  of  1872. 

{x)  No.  13  of  1899;  No.  4  of  1900.  (a)  No,  11  of  1877. 

(V)  Report  of  A.-G.  Ring  to  Naturali-  (b)  No,  3  of  1874,  e.  1. 

zation  Laws  Committee,  1901,  P.  P.,  (c)  Consol.  Stat.  1892,  c.  145. 
p  77. 
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nationality  by  certificate  from  a  stipendiary  magistrate  on  proof  of 
five  years'  residence,  subject  to  taking  oath  of  allegiance  and  filing 
documents  with  the  Colonial  Secretary  and  the  Supreme  Court. 
This  confers  all  rights  and  obligations  of  British  subjects  within 
the  Colony  except  that  of  owning  a  British  ship.  Aliens  can  hold 
land  and  property  like  natural-born  British  subjects  (d).  They  are 
not  exempted  from  service  on  juries  nor  entitled  to  a  jury  de 
viedietate  linguae  (e). 

New  Zealand. — The  law(/)  empowers  the  Governor  to  grant 
letters  of  naturalization  (g)  on  a  memorial  from  an  alien  friend 
residing  in  New  Zealand  on  such  conditions  as  he  thinks  fit,  and 
the  oath  of  allegiance  must  be  taken  before  the  Supreme  Court  ; 
but  persons  naturalized  in  the  United  Kingdom  or  any  British 
Colony  or  possession  can  be  naturalized  without  farther  residence 
in  New  Zealand;  an  alien  friend  resident  there  can  hold  real 
and  personal  property  as  if  he  were  a  natural-born  subject;  a  person 
born  out  of  British  dominions  of  a  mother  who  is  a  natural-born 
subject  of  the  United  Kingdom  may  hold  real  and  personal  property; 
and  the  wife  of  a  natural-born  or  naturalized  subject  is  deemed  to 
be  naturalized  and  has  all  rights  of  a  natural-born  person.  Children 
of  naturalized  parents  are  deemed  naturalized  if  during  infancy 
they  become  resident  with  their  parents  in  any  part  of  New  Zealand 
and  have  all  rights  of  natural-born  subjects  ;  persons  naturalized  in 
British  dominions  already  need  not  be  re-naturalized  in  New 
Zealand,  but  it  is  sufficient  if  their  certificate  is  endorsed  and  the 
oath  taken,  and  this  is  sufficient.  Fees  on  enrolment  are  abolished 
except  in  the  case  of  Chinese  (/t).  Special  restrictions  are  imposed 
on  Asiatics;  if  they  are  not  already  naturalized  in  the  Colony 
they  are  aliens  within  the  Act  of  1880 ;  no  Asiatic  being  Chinese 
is  capable  of  naturalization,  and  any  Asiatic  leaving  the  Colony 
and  afterwards  returning  is  treated  as  a  first  comer,  except  Christian 
teachers  duly  accredited  to  the  satisfaction  of  the  Colonial  Secretary, 
who  decides  if  the  applicant  is  Chinese;  and  in  any  proceeding 
under  the  Act  the  Court  decides  the  question  of  the  Asiatic's 
nationality ;  but  the  restriction  is  not  applicable  to  the  land  and 
sea   forces   of  the  Crown,  ships  of  Asiatic  governments,  persons 

(d)  No.  7  of  1900.  {g)  The  letters  can  be  cancelled  if 

(e)  Ck>nBol.  Stat.  1892,  c.  56.  obtained  by  fraud. 
(/)  No.  10  of  1880.  {h)  Law  19  of  1892. 
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duly  accredited  to  New  Zealand  by  a  goverDment,  or  to  Christian 
teachers  (i). 

St.  Helena. — Law  1  of  1868  applies  the  English  law  subject  to 
local  by-laws  and  ordinances  and  Orders  in  Council. 

St.  Lucia. — Naturalization  is  granted  after  five  years'  service  with 
the  Crown  or  residence  in  the  Island  (j). 

St.  Yincent. — The  law(fe)  empowers  the  Governor  to  grant  certifi- 
cates of  naturalization  (/)  to  aliens  who  have  been  resident  for 
five  years  or  in  the  service  of  the  Crown  for  a  similar  period,  and 
take  the  oath  of  allegiance,  and  they  thereby  acquire  all  rights 
and  capacities  which  natural-born  subjects  of  the  United  Kingdom 
can  enjoy  or  transmit,  with  similar  qualifications  to  those  in  the 
Imperial  Act.  The  Immigration  Act  of  1880  (m)  confers  on  immi- 
grants of  African  descent  not  being  British  subjects  who  come  from 
the  United  States  or  British  North  America  for  the  purpose  of 
settling  and  entering  into  a  contract  of  service  all  privileges  of 
natural-born  British  subjects  after  three  years'  residence.  Aliens 
can  hold  real  and  personal  property  as  if  natural-born  British 
subjects  (n),  and  are  liable  to  serve  on  juries  after  ten  years' 
domicil(o).  The  power  of  the  Governor  to  grant  a  certificate  of 
denization  is  preserved  (p). 

Seychelles. — By  the  Naturalization  Ordinance  No.  21  of  1902, 
any  person  actually  residing  may  apply  to  the  Governor  for  a 
certificate  of  naturalization  ;  and  upon  taking  the  oath  of  allegiance 
and  obtaining  the  certificate  he  is  deemed  a  natural-born  British 
subject,  with  all  the  rights,  privileges  and  capacities  of  a  British 
subject  born  in  the  islands  except  that  until  he  has  resided  five 
years  there  after  his  naturalization  he  is  not  qualified  to  be  a 
member  of  the  Legislative  Council.  The  certificate  may  be  can- 
celled for  fraud. 

Sierra  Leone. — The  law  of  1873  {q)  allows  the  Governor  in  Council 
to  grant  naturalization  to  aliens  after  residence  of  one  year  at 
least,  and  the  grant  may  be  annulled  for  fraud.    Aliens  can  hold 

(0  Law  64  of  1896.  (m)  No.  24  of  1880. 

(y)  No.  6  of  1901.  (n)  No.  8  of  1902. 

(k)  No.  8  of  1902.  (o)  No.  9  of  1883,  s.  9. 

(/)  To  make  a  false  declaration  for  {p)  No.  8  of  1902,  s.  9. 

this  purpose  is  a  misdemeanor,  No.  8  {q)  No.  5  of  1907. 
of  1905. 
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real  and  personal  property  like  natural-born  British  subjects  on  the 
lines  of  the  Imperial  Statute  (r).  Aliens  are  not  exempt  from 
serving  on  juries,  and  are  not  entitled  to  a  jury  de  inedietate 
linguae  («). 

Southern  Nigeria. — By  the  Naturalization  Ordinance  (0  the  con- 
ditions are  one  year's  residence  and  an  intention  to  settle  in  the 
country.  The  grant  confers  all  the  rights  of  natural-born  British 
subjects,  and  can  be  revoked  for  fraud.  Provision  is  also  made  for 
the  registration  of  alien  children  resident  in  the  Colony  (it). 

Southern  Rhodesia. — By  the  Southern  Bhodesia  Naturalization 
Order  in  Council,  1899  (to),  aliens  may  hold  real  and  personal 
property  like  natural-born  subjects,  but  have  no  franchise  or 
other  rights  other  than  those  specifically  given  them.  Naturaliza- 
tion is  granted  by  the  Administrator.  For  it  five  years'  resi- 
dence is  required,  but  exceptions  may  be  made  for  registered 
owners  of  landed  property  of  an  unencumbered  value  of  £500  or 
for  special  service  rendered  to  the  British  Government  or  to  the 
British  South  Africa  Company.  Persons  resident  in  the  territory 
who  have  been  previously  naturalized  as  British  subjects  elsewhere 
can  be  naturalized  there  without  residence.  Any  period  of  con- 
tinuous residence  by  an  alien  in  British  dominions  immediately 
prior  to  residence  in  Southern  Rhodesia  may  be  included  in  the 
required  period  of  residence  provided  that  the  applicant  has 
resided  for  twelve  months  in  the  country.  Naturalization  gives  all 
political  and  other  rights  and  obligations  of  British  natural-born 
subjects  in  the  territory;  wives  follow  the  allegiance  of  their 
liusbands ;  alien  wives  of  naturalized  persons  have  the  rights  of 
natural-born  British  subjects  there,  and  children  of  naturalized 
parents  who  reside  with  their  parents  there  have  the  same 
position.     Aliens  are  not  exempted  from  service  on  juries  (.r). 

Straits  Settlements. — By  the  law  of  1867  (which  superseded  for  the 
Colony  the  Indian  Act  of  1852)  persons  actually  residing  (y)  in 
the  Colony  can  apply  for  naturalization,  which  is  granted  by  the 
governor ;  if  it  is  obtained  by  false  statements  in  the  memorial  the 
certificate  can  be  revoked.    Aliens  can  hold  land  (z). 

(r)  No.  5  of  1907.  {w)  Amended  by  Eeg.  42  of  J 904. 

{a)  No.  35  of  1905.  (x)  No.  4  of  1899. 

(0  No.  11  of  1906,  c.  131.  (y)  No  period  of  residence  is  stated. 

(a)  Ibid.,  c.  99,  (z)  No.  13  of  1875. 
B.C.L. — VOL.  II.  13 
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Trinidad  and  Toluig^o. — The  law  (a)  allows  resident  aliens  to  obtain 
naturalization  without  any  fixed  minimum  of  time  for  residence,  the 
certificates  being  granted  by  the  governor  with  the  ordinary 
result.  Aliens  are  liable  to  serve  on  juries  after  two  years' 
residence  (b).    Alien  criminals  can  be  deported  (o). 

SECTION   V. 

Aliens  in  Foreign  Systems. 

The  treatment  of  aliens  in  most  States  now  follows  the  same 
general  lines.  Their  personal  rights  are,  with  very  few  exceptions — 
notably  political  rights,  and  in  some  cases  civil  rights — the  same  as 
those  of  nationals  ;  and  their  property  rights  are  no  less  extensive. 
As  regards  personal  rights  they  are  subject  in  most  legislations  to 
exclusion  from  the  country  if  considered  undesirable  immigrants, 
and  to  expulsion  from  it  if  indigent  or  offending  against  the  State 
laws  or  its  public  order,  and  to  extradition  for  offences  committed 
in  another  State  ;  and  they  are  not  liable  to  serve  in  the  military 
forces  of  the  State  nor  to  pay  taxes  except  to  the  extent  of  their 
property  in  it.  As  regards  rights  of  property,  they  can  acquire,  dis- 
pose of,  and  succeed  to  property  in  the  same  way  that  natives  can, 
the  droit  cVauhaine  having  long  been  abandoned  in  France  and  else- 
where ;  but  an  exception  is  made  in  many  systems  against  their 
capacity  to  hold  land,  and  in  several  countries  a  preference 
{prtlevement  in  France)  is  given  to  natives  who  succeed  to  landed 
and  personal  property  in  their  country  jointly  with  foreigners  who 
are  also  co-heirs  of  property  abroad  from  which  the  first-named 
are  debarred  by  reason  of  any  local  laws  or  customs.  Another 
exception  of  the  same  kind  is  made  in  several  countridftwith  regard 
to  the  ownership  of  ships,  which  must  be  owned  wholly  or  partly 
by  subjects  of  the  flag  under  which  they  sail ;  and  in  many  countries, 
aliens  have  not  full  liberty  of  commerce,  but  must  obtain  Govern- 
ment authorisation  to  trade.  But  as  regards  the  important  branches 
of  industrial,  literary,  and  artistic  property,  viz.,  patents,  trade-marks 
and  trade  names  and  copyright,  they  are  placed  on  a  level  with 
nationals,  not  only  by  municipal  legislation,  but  also  in  recent  times 

(a)  No.  26  of  1868.  (f)  No,  2  of  1870. 

(6)  No.  13  of  1884,  16  of  1901. 
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by  international  conventions  (J).  Foreign  juridical  (or  ''  moral "  as 
they  are  called  abroad)  persons,  such  as  corporations,  companies,  and 
associations  enjoy  the  same  equality,  subject  in  many  countries  to 
the  requirements  of  State  authorisation  to  do  business,  and  to  have 
a  representative  domiciled  in  the  State  with  full  powers  to  act  on 
their  behalf.  Certain  States  regard  aliens  and  subjects  as  equal  for 
most  purposes,  but  reserve  particular  rights  to  their  citizens, 
f.g.,  Denmark,  Spain,  Italy,  Holland,  Portugal,  Boumania,  and 
Bussia  {e).  So,  for  rights  of  action  in  municipal  courts  in  many 
countries  foreigners  are  required  to  give  security  when  suing  as 
plaintiffs  (caiitio  jvdicatiim  solii),  and  in  some  countries  there  still 
survives  in  favour  of  natives  the  right  of  bringing  a  foreign 
defendant  before  the  plaintiff's  forum.  Many  systems  still  require 
as  a  condition  of  equal  treatment  of  foreigners,  reciprocity  (J), 
either  diplomatic  (e.g.,  Belgium,  Greece,  Luxemburg,  and  Alsace- 
Lorraine),  or  legislative  (e.g.,  Germany,  Austria-Hungary,  Monaco, 
Servia). 

International  jurists  have  endeavoured  to  lay  down  general  rules 
on  the  subject  of  personal  rights  of  foreigners.  Thus  the  Institute 
has  recommended  that  "  foreigners,  whatever  their  nationality  or 
religion,  should  enjoy  the  same  civil  rights  as  natives,  saving  the 
exceptions  expressly  established  by  actual  legislation,"  civil  rights 
here  meaning  all  non-political  rights  (g). 

Civil  Bights. — In  the  Continental  systems  private  rights  {droits 
priv^s),  which  comprise  all  rights  existing  between  individuals,  are 
sometimes  distinguished  as  civil  or  natural  rights  (/i),rfroi^«  cirt7/r 
and  droits  naturels).  Thus  the  Code  Civil  provides  that  foreigners 
have  in  France  the  enjoyment  of  the  same  civil  rights  as  those 
accorded  to  Frenchmen  by  the  country  to  which  they  belong ;  but 
civil  rights  are  not  defined  {}ih).  To  obtain  them  there  must  either 
be  a  treaty  with  the  foreigner's  country,  or  the  foreigner  must  be 
domiciled  in  France  with  official  authorisation  (t).  Civil  rights  seem 
to  mean  something  more  than  natural  rights,  and  to  be  opposed  to 

{(l)  Those  of  Paris,  1888,  Herts,  xvii.  Continent ;  Ann.  de  Leg.  Etr.,  1904, 

401 ;  Berne,  1886,  Ibid.,  569.  727;  and  a  law  of  Venezuela,  April 

(«)  Weiss,  ii.  521.  Ist,  1903,  %Hd,,  739. 

(/)  Bar,  p.  214.  (A)  Weiss,  ii.  179,  185. 

{g)  Oxford,  1880,  Tab.  Gen.  33 ;  and         \hh)  Art  11,  and  see  Weiss,  ii.  191. 
cf.  the  treaty  of  January  29th,  1902,  (i)  Art.  13. 

between  certain  States  of  the  American 

18—2 
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political  rights  as  being  rights  properly  belonging  to  citizens,  but 
the  distinction  between  them  and  other  private  rights  is  the  subject 
of  much  controversy.  There  is  also  a  great  diversity  of  opinion  as  to 
what  are  the  private  rights  of  foreigners  in  France  irrespective  of 
the  rights  which  are  reserved  to  Frenchmen,  such  as  the  right  of 
prelevement  (k)  ;  the  right  of  a  debtor  to  escape  personal  process  by 
cession  de  biens  (l) ;  the  right  to  share  in  forest  rights  (afotiages)  (m) ; 
the  right  of  a  debtor  to  be  sued  in  his  domicil  (71);  the  right  of  a 
French  plaintiff  to  summon  a  foreign  defendant  before  a  French 
Court,  and  the  right  to  sue  in  civil  matters  without  having  to  give 
security,  and  if  defendant  to  demand  security  from  a  foreign 
plaintiff,  unless  he  possesses  land  in  France  of  an  equivalent  value 
to  such  security  (o).  In  one  view  the  general  rule  is  that  aliens  are 
excluded  from  all  rights  not  expressly  given  them,  and  their 
capacity  for  any  of  them  is  exceptional  (p) ;  in  another  they 
enjoy  all  private  rights  derived  from  natural  law,  the  jus  gentium 
as  opposed  to  the  jus  civile  of  Home,  and  this  view  is  adopted  by 
many  authors  and  decisions  of  the  Courts,  "  natural  law  "  in  this 
connection  being  understood  in  its  modern,  not  ancient,  sense  (q). 
In  a  third  view  they  enjoy  all  private  rights  that  Frenchmen  have, 
but  certain  civil  rights  are  peculiar  to  Frenchmen  and  can  only 
be  had  by  foreigners  under  a  treaty  to  that  effect  with  their 
Government  or  on  the  footing  of  reciprocity  (though  in  Weiss's 
view  this  would  be  an  abrogation  of  article  11  and  its  distinctions 
altogether)  (r).  Weiss's  own  opinion  is  that  foreigners  can  invoke 
in  France  private  rights  of  which  they  are  not  expressly  deprived, 
and  can  avail  themselves  of  the  rights  reserved  to  Frenchmen  if 
authorised  by  treaty  or  by  admission  to  ofl&cial  domicil  in  France  (a). 
Bar  regards  this  last  as  that  which  may  be  taken  to  be  the  dominant 
theory  in  France,  though  custom  has  engrafted  exceptions  on  it 
in  family  and  other  law  (t) ;  and  points  out  that  the  Codes  of 
Holland  and  Italy,  which  follow  the  French  Code  in  many  respects. 


(A-)  Law  of  1819,  July  Hth,  8.  2;  and  tion,    1844;    Sir.,  i.   756;    Weias,   ii. 

see  0.  C,  arts.  11,  726.  182. 
(/;  C.  C,  1265—1270.  (q)  Weiss,  ii.  186. 

(m)  Code  Forestier,  s.  105.  (r)  Ihid,,  189. 

(n)  G.  C,  art.  14.  («)  IMd„  190. 

(0)  0.  C,  art.  16,  see  Weiss,  ii.  192.         (t)  Bar,  213. 
(;>)  Demolombe,  i.  367  ;    and  Cassa- 
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have  dropped  the  distinction  and  allow  foreigners  to  share  all 
civil  rights  of  citizens  (u).  Belgium,  however,  preserves  the  same 
distinction  {x),  while  in  the  Congo  State  aliens  are  allowed  all 
civil  rights  (y). 

Ordinary  Private  Personal  Bights — ^Expulsion. — The  Institute  has 
suggested  (1892)  the  following  rules  on- the  subject  of  expulsion :  The 
free  entry  of  foreigners  can  only  be  generally  and  permanently 
prohibited  by  reason  of  public  interest,  e.g.,  fundamental  difference 
of  morals  or  civilisation  or  dangerous  organisation  or  aggregation  of 
foreigners.  The  protection  of  home  industries  is  not  pei'  se  a  ground 
for  non-admission,  but  the  State  has  the  power  to  restrain  or 
prohibit  temporarily  the  entry  of  foreigners  in  time  of  war,  internal 
troubles  or  epidemics  ;  and  excessive  taxes  should  not  be  imposed 
on  the  entry  or  stay  of  foreigners.  Admission  can  be  refused  to 
all  foreigners  vagabond  or  mendicant,  or  suffering  from  malady 
likely  to  affect  public  health,  or  strongly  suspected  of  offences 
committed  abroad  against  persons  or  property  or  against  public 
order,  or  foreigners  convicted  of  such  offences  {z).  Some  States 
have  concluded  treaties  with  others  to  the  effect  that  their  subjects 
can  only  be  expelled  for  a  grave  cause  and  one  of  a  nature  to  disturb 
public  order,  and  after  the  reasons  for  it  and  the  documents  in 
support  of  it  have  been  submitted  to  their  diplomatic  representatives, 
e.g.,  France  with  certain  South  American  States,  and  Switzerland  (a), 
and  other  nations  can  claim  similar  treatment  by  virtue  of 
the  most-favoured-nation  clause  in  their  treaties  with  the  State 
granting  the  privilege  (b).  In  France,  aliens  can  be  ordered  out  of 
France  by  the  Executive  if  their  presence  seems  dangerous  to  public 
order  or  security  (c),  and  similarly  out  of  French  colonies,  and  if 
they  disobey  the  order  they  are  liable  to  criminal  proceedings  and 
imprisonment,  which  provide  the  only  means  of  bringing  the 
question  of  their  status  before  the  Courts  (d).  There  are  similar  laws 

(m)  Ibid.y  Holland,   C.  C,   art.   9;  (6)  JWd,  96. 

Italy,  C.  C,  art.  3.  (0  Law  of  December  3—11,  1849 ; 

(x)  CO.,  art.  11.  Tripier  et  Mouuier,    **  Codes    Fran- 

(y)  Decree  of  February  20th,  1891,  9aise8,"  p.  8. 

Ann.  de  Leg.  Etr.,  1892,  872.  {d)  Weiss,    ii.    86  ;    P.    P.    as    to 

(z)  Lausanne,  1888 ;  Geneva,  1892 ;  foreign    laws    regulating   the  admis- 

Tab.  Gen.  133.  sion  of  destitute  aliens,    1887.    [C— 

(a)  Weiss,  ii.,  193  et  set^, ;  1893,  J.  5168]. 
661. 
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in  Belgium  {e),  Eussia  (/)  and  Argentina  {g).  Foreigners  who 
have  been  degraded  from  French  citizenship  and  vagabonds  are 
dealt  with  by  the  Penal  Code  (h). 

There  is  a  similar  power  in  Austria  to  expel  undesirables,  tramps, 
convicts,  prostitutes  (t);  and  in  Belgium,  Bulgaria,  Denmark, 
Italy  (i),  Germany  (fe),  Luxemburg,  and  Spain  for  foreign  vagrants. 
In  Holland  and  in  Servia  indigent  foreigners  are  liable  to  expulsion. 
In  Hungary  aliens  may  be  excluded  by  the  police  if  their  residence 
is  prejudicial  to  the  interests  of  the  State  or  to  the  general  order 
and  security.  In  Sweden  (and  in  Norway)  destitute  foreigners  can 
be  sent  home  ({)•  In  Japan  there  is  no  express  provision  as  to 
the  right  to  expel  foreigners  except  for  Formosa,  but  they  must 
make  a  declaration  of  residence.  Several  countries  have  concluded 
treaties  with  others  for  the  mutual  repatriation  and  relief  of  their 
respective  subjects,  e.g.,  Austria  and  Eussia  (1886),  Italy  and 
Belgium  (1880),  and  Germany  with  Italy  (1873),  Switzerland  (1877), 
Austria  (L875),  Belgium  (1877),  and  Eussia  (1894).  In  Switzer- 
land, in  all  the  cantons,  alien  tramps,  beggars,  criminals,  &c.,  are 
liable  to  imprisonment  and  to  be  conducted  to  the  frontier  under 
police  powers  (?«)• 

Exclusion. — Again,  many  States  give  the  power  of  excluding  aliens 
to  their  Executives  :  thus,  Belgium,  Bulgaria,  Denmark,  the  United 
States,  and  Switzerland ;  but  France,  Germany,  Holland,  Monte- 
negro, and  Sweden  do  not  give  it  expressly,  though  it  can  be  claimed 
under  general  international  law  principles.  Switzerland  requires 
of  aliens  desiring  admission  (except  for  temporary  visits)  proof  inter 
alia   of   capacity  to  support  themselves  (/i) ;    in  many  cantons   a 

(e)  Law   of  February   12tli,    1897,  of  crime  they  can  be  expelled,  but  this 

Ann.  de  Leg.  Etr.  1898,  515.  does  not  apply  to  Italians  who  are  not 

(/)  Law  of  May   26th,  1903,  Ann.  Italian  subjects,  1890,  J.  221. 

de  Leg.  Etr.  1904,  561.  {k)  Penal  Code,  ss.  39  (2),  284,  362  ; 

(flf)  Law  of   November  22nd,  1902,  and  1886,  J.  5,  16,  Bar.     This  power 

Ann.  de  Leg.  Etr.  1903,749.  is  supplementary  to  the  power  pos- 

(h)  Arts.   35,   272;     and    1890,    J.  sessed  by  any  German  State  to  expel 

417,    Feraud  -  Giraud  ;     see     Clunet,  foreigners  without  assigning  cause. 

Tables    Genemles,    torn.  3,  "  Expul-  (/)  Royal  decree  of  May  28th,  1886, 

sion"  ;    and    see   1889,   J.  65,   239,  P.P.,  Misc.  (No.  3),  1893,  p.  105. 

case  of  General  Boulanger,  and  ibid,,  {m)  See     1906,     J.     1342  ;    Sails, 

357,  Oraies  on  the  then  English  law.  Schweiz.  Bundt.,  vol.  ii.  353,  and  see 

(i)  Law  of  1871.  art.  44  of  Federal  Constitution. 

0)  By  the  law  of  Public  Safety  of  {»)  Laws  of  1844  and  1879. 
June  30th,  1889,  Art  90,  if  convicted 
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deposit  of  caution  money  is  required  from  persons  settling  theroi 
€.g.,  Zurich,  Luzem,  Neuchatel,  and  in  Grisons  and  St.  Gallon 
journeymen  must  show  they  have  five  francs  at  entry,  and  if  they 
get  no  work  they  must  leave  in  ten  days ;  but  in  Glarus  there  are  no 
regulations  as  to  the  residence  of  destitute  aliens. 

In  the  United  States  exclusion  exists  and  a  power  of  deportation 
in  certain  events ;  a  head  tax  is  levied  on  the  admission  of  every 
alien,  unless  they  have  resided  one  year  previously  in  Canada,  New- 
foundland,  Mexico,  or  are  in  transit  through  the  United  States.  The 
admission  of  aliens,  destitute  and  other,  is  of  Federal  cognizance. 
Aliens  who  are  convict,  lunatic,  idiot,  or  unable  to  support  themselves 
without  becoming  a  public  charge  are  not  allowed  to  land ;  nor 
are  persons  suffering  from  infectious  or  contagious  illness,  poly- 
gamists,  anarchists,  prostitutes,  or  persons  whose  passage  has  been 
paid  by  a  third  party  or  whose  immigration  has  been  assisted  by 
another  person  (o). 

The  admission  of  Asiatics  is  similarly  prohibited  by  statute  (/>), 
and  contract  labour  immigration  is  forbidden  (q).  Several  States 
have  declared  labour  contracts  made  with  aliens  for  work  previously 
to  their  arrival  void  (Indiana),  or  have  limited  them  to  a  period 
of  seven  years  (Kentucky,  Wyoming). 

Extradition  and  Crime. — In  extradition  many  countries  distinguish 
between  natives  and  foreigners,  only  granting  it  in  the  case  of  the 
latter,  e.g.,  Germany.  Great  Britain  does  not  make  the  distinction, 
nor  does  Japan.  The  jurisdiction  over  crime  is  regarded  in  English 
law  as  based  on  territorial  considerations.  There  is  no  penalty  for 
offences  committed  by  foreigners  out  of  British  dominions  (including 
in  this  British  ships,  whether  on  the  high  seas  or  in  territorial  waters) 
even  against  British  subjects  (except  in  the  case  of  injury  to  British 
ships  as  a  means  of  civil  redress) ;  though  British  subjects  are  crimin- 
ally liable  in  England  for  certain  offences  committed  abroad  whether 
against  fellow  subjects  or  against  foreigners  (r).  Correlatively,  in 
France  no  offences  committed  abroad  unless  by  French  subjects  are 
justiciable  in  French  Courts  unless  it  is  a  crime  against  the  safety 

(o)  1907,  c  1134,  B.  2.  gi-ation.  For  the  passport  requirements 

(p)  U.  S.  Eev.  Stat.,  Suppl.  i.  625  ;  of    foreign    countries    generally,   see 

and  U.  S.  Stat,  at  Large,  vol.  33,  part  Foreign  Office  List,  1908,  120. 

428.  See,  infra,  chapter  Ixferior  (ry)  1907.  c.  1134,  s.  4. 

Status  ;  see  generally  Ann.  de  Ijeg.  (r)  See  Piggott,  Nationality,  vol.  ii. 

£tr.,  Tab.  Gen.  Emigration  et  Immi-  chap.  iv. 
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of  the  State  such  as  counterfeiting  the  State  seal  or  the  national 
currency,  paper  or  money  («).  According  to  German  law  the  subject 
of  a  German  State  who  has  committed  an  act  which  according  to 
German  law  would  be  deemed  a  felony  or  misdemeanor  outside  the 
German  Empire  is  punishable  in  Germany  if  the  act  is  also  a 
punishable  offence  in  the  country  in  which  it  was  committed  (0- 
In  Sweden,  a  foreigner  is  criminally  liable  for  offences  committed 
in  Sweden  or  in  a  Swedish  ship,  or  abroad  against  Sweden  or  a 
Swede  if  the  King  so  permits  {ii). 

Liberty  of  Press. — In  many  countries  the  right  of  foreigners 
publishing  journals  or  periodicals  is  subject  to  having  a  manager 
of  native  birth  and  resident  in  the  country,  e.g.,  France  {x)  ;  and 
the  introductionjof  foreign  papers  and  the  like  can  be  prohibited  by 
the  Executive  (y).  In  England,  newspapers  are  similarly  required 
to  register  their  proprietors'  names  and  addresses  in  case  of  legal 
proceedings  {z).  In  Japan,  foreigners  have  the  same  rights  as 
natives  on  the  same  conditions.  The  circulation  of  foreign  journals 
and  publications  may  be  forbidden  for  reasons  of  public  safety  and 
good  morals  {a). 

Forensic  Rights  and  Liabilities. — The  general  grounds  of  jurisdic- 
tion over  aliens  and  natives  are  considered  in  the  chapter  on 
Foreign  Judgments,  but  jurisdiction  over  aliens  on  the  ground  of 
alienage  is  found  exceptionally  in  certain  systems.  Thus  in 
France  a  foreigner  may  be  sued  in  the  forum  of  the  plaintiff  in 
respect  of  obligations  contracted  whether  in  the  plaintiff's  country 
or  abroad,  while  a  native  may  be  sued  by  a  foreigner  in  a  native 
court  {h)y  but  a  foreigner  cannot  put  this  right  in  force  against  another 
foreigner  not  domiciled  in  France.  The  only  exceptions  to  this  rule 
are  said  to  be  (1)  sovereign  foreign  governments,  (2)  foreign 
diplomatic  representatives,  and  (3)  exceptions  by  treaty,  such  as  the 
Franco-Swiss  treaty  of  1869,  and  the  Franco-Belgian  treaty  of 
1899  (c).    In  Belgium  this  provision  of  the  Code  Civil  is  no  longer 

(«)  Weiss,  ii.  97  ei  seq.,  and  so  in  ii.  109. 

Hungarj'.  (z)  Newspaper    Libel    Act,     ISKl, 

(0  Penal  Code,  oS,  44  &  45  Tict.  c.  CO. 

{u)  Criin.  Code,  art.  12,  Nation,  and  (a)  1905,  J.  1226. 

Natiir.  Reporte,  P.  P.  (Misc.  No.  3),  (6)  Code  Civil,  arts.  14,  15. 

1893,  p.  107.  (r)  The  effect    and    application    of 

(a-)  1884,  J.,  Lyons,  400.  art.  14  is  fully  treated  by  Weiss,  v., 

(y)  Frarco,  July  29th,  1881,  Weiss,  chap,  i.,  s.  1. 


Digitized  by 


Google 


FORENSIC    RIGHTS   AND    LIABILITIES.  201 

in  force,  bat  by  the  law  of  1876,  if  other  means  of  jurisdiction  fail, 
the  plaintiff  can  seise  the  Court  of  his  own  domicil  or  residence,  but 
a  foreign  defendant  can  object  if  Belgians  are  granted  the  same 
rights  in  the  foreign  country  (rf).  In  Greece,  Holland,  Portugal, 
Boumania,  and  Sweden,  there  is  a  provision  similar  to  that  of  the 
French  law. 

In  most  countries  foreign  plaintiffs  are  required  to  give  security 
for  costs  (cantio  judicatum  sold)  if  not  domiciled  (e),  but  cannot 
demand  it  from  another  foreigner  (/),  but  this  is  allowed  in  Hungary, 
Brazil  and  Belgium.  They  are  not  required  to  give  security  in 
Italy,  nor  in  Germany  or  Spain  on  basis  of  reciprocity,  nor  Austria  (g). 
In  Spain  this  reciprocity  is  granted  to  England  {h).  In  some  cases 
this  right  is  foregone  by  treaty,  e.g.^  the  Berne  Eailway  Goods 
Convention,  1885,  and  the  Hague  Private  International  Law 
Convention  of  1896. 

In  France  and  Germany  nationality  decides,  and  a  citizen 
domiciled-  abroad  need  not  give  security  for  proceedings  in  those 
countries.  In  the  United  States  for  this  purpose  domicil  decides 
foreign  character,  and  in  England  permanent  residence.  In 
Belgium  (as  in  France  until  1895),  Hungary,  and  Monaco,  no 
security  is  required  in  commercial  cases.  In  Germany  and  Austria 
it  is  not  required  in  actions  on  bills  of  exchange  or  other  com- 
mercial instruments. 

In  France  a  foreigner  cannot  make  cession  de  liens,  i.e.,  assignment 
for  the  benefit  of  his  creditors  (i),  nor  have  his  ship  when  ready  to 
sail  exempt  from  arrest  (/r),  nor  abandon  his  ship  and  freight,  and 
so  free  himself  from  responsibility  in  regard  thereto  (/),  though 
some  authorities  hold  that  he  can(m).  But  he  can  make  a 
saisie  foraine  against  another  foreigner  (71)  and  a  saisie  arret  agamst 
a  Frenchman  (o),or  a  foreigner  (j>).  He  can  make  a  debtor  bank- 
rupt and  prove  in  his  bankruptcy  ((7),  and  he  can  make  himself 

id)  Arts.  53,  64 ;  Weiss,  v.  375—380.  (m)  1893,  J.  8 1 3. 

(c)  Bar,  p.  876 ;  Weiss,  v.  239  et  seq.  (n)  1878,  J.  379. 

(/)  Ibid.  (o)  188-2,  J.  55,  Cliinet. 

ig)  Bar,  p.  876.  {p)  1880,  J.  235,  F6i-aud-Giraud  aud 

(h)  1896,  J.  905 ;  Weiss,  v.  387.  Vincent  et  P^naud,  Diet.  Saisie  Arret ; 

(0  Code  IVoc.  Civ.,  s.  905.  and  1880,  J.  301,  T.  C.  Seine. 
{k)  Code  Com.,  s.  215 ;  1892,  J.  1000.  {q)  1881,  J.  362,  T.  C.  Seine ;  1885, 

.(/)  yWJ.,  8.  216;  1888,  J.  80;  1892,  J.  82,  MontpeUier;    and  ibui.,    436, 

J.  83  and  1 130,  C.  A.  Bouen,  Paris. 
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bankrupt  (r)  and  can  take  advantage  of  the  judicial  liquidation 
similar  to  bankruptcy  established  by  the  law  of  March  4th,  1889  («). 
He  can  avail  himself  of  legal  prescription  (t).  By  treaty  with 
Switzerland  (1869)  Frenchmen  can  exercise  the  right  of  hypothec, 
or  privilege,  in  Switzerland.  Switzerland  has  treaties  with  France 
(1884),  Germany  (1890),  Belgium  (1888),  Great  Britain  (1885), 
Austria-Hungary  (1875),  &c.,  assimilating  nationals  and  foreigners 
as  regards  protection  of  person  and  property.  In  Italy,  foreigners 
are  in  this  respect  on  the  same  footing  as  Italian  subjects  (u). 

Assifltacce  Judiciaire. — This  privilege  is  now  mutually  granted  by 
a  large  number  of  Continental  States  to  each  other's  subjects  by  the 
Hague  Private  International  Law  Convention  of  1896  (jt),  Austria- 
Hungary,  Belgium,  Denmark,  France,  Germany,  Italy,  Luxemburg, 
Netherlands,  Portugal,  Boumania,  Bussia,  Spain,  Sweden,  and 
Switzerland  (^).  With  regard  to  other  foreigners  in  these  States, 
except  Denmark,  Italy,  Norway,  and  Sweden,  which  make  no 
difference  in  this  respect  between  natives  and  aliens,  and  in 
Japan  generally,  the  privilege  is  only  granted  on  the  footing  of 
reciprocity  {z). 

In  Great  Britain  and  the  United  States  no  distinction  appears  to 
be  drawn  between  foreign  and  native  pauper  litigants.  In  England 
the  Poor  Prisoners'  Defence  Act  (a)  (in  criminal  cases)  is  general 
in  its  terms,  though  the  opinion  has  been  judicially  expressed  that 
the  benefit  of  gratuitous  defence  is  not  applicable- to  poor  aliens,  who 
should  resort  to  their  consuls  (b\ 

Liberty  of  Combination. — The  right  of  meeting  and  combination  is 
generally  the  same  for  foreigners  as  for  natives.  In  France  the 
restrictions  on  meetings  of  associations  of  more  than  twenty  persons 
for  religious,  literary,  political,  or  other  purposes,  or  public  meetings 
generally,  or  the  establishment  of  clubs,  have  been  repealed  (r). 
Foreign  immigrant  labourers  in  the  French  West  Indian  and  African 
colonies  are  not  allowed  to  join  syndicates  of  employers  there  {il). 

(r)  1886,  J.  83,  Cassation,  Vincent  Weiss,  v.,  chap.  2,  tit.  iv. 

et  P^naud,  Diet.  Faillite.  (2)  See  Weiss,  uhi  cit  8uj)ra. 

(*)  WeisF,  ii.  214—218,  generally.  (a)  3  Edw.  VII.  c.  38. 

(0  1888,  J.  390  ;  1892,  J.  712.  {b)  Law  Mag.  and  Eev.,  xxix.  477. 

(a)  Weiss,  ii.  530.  (r)  Code    Penal,    arts.    291,     292; 

(x)  Arts.  14—16.  art.  7  of  Law  of  1881 ;  Law  of  July  Ist, 

(?/)  See  Int.    Law    Assn.    Report,  1901,  art.  21. 

1901,     paper    by    Coldstream;     and  (<i)  Weiss,  ii.  Ill 
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In  Japan  this  right  is  allowed  to  foreigners  except  for  political 
purposes  (e).  In  Monaco,  associations  or  meetings  of  foreigners  of 
the  same  nationality  require  Government  authorisation  (/). 

Bight  to  Belief. — As  already  mentioned,  destitute  aliens  are  in 
many  countries  liable  to  expulsion  or  compulsory  repatriation : 
e.g.,  Norway  and  certain  cantons  of  Switzerland.  In  Norway,  aliens 
of  fifteen  years,  by  residing  in  a  district  for  two  consecutive  years 
acquire  native  rights,  including  the  right  to  poor  relief.  In  Sweden 
they  are  entitled  to  parochial  relief,  but  the  cost  is  repayable  by 
their  State  (g).  In  certain  Swiss  cantons  (h)  settlers  are  required  to 
give  a  certificate  that  their  home  authorities  still  recognise  them 
and  will  receive  them  again  if  they  faU  into  poverty  or  become 
a  public  burden  (?). 

In  France,  foreigners  are  allowed  temporary  relief  (not  permanent 
as  they  had  before  1886  if  domiciled  ten  years  in  Paris)  from  the 
hareaux  de  bieiifaisance,  and  they  can  participate  in  old  age  funds 
to  which  they  contribute,  though  they  cannot  get  compensation 
for  severe  injury  or  premature  infirmity  (k).  Medical  help  and 
repatriation  are  not  (since  1898)  as  of  right  given  to  indigent 
foreigners  except  belonging  to  a  country  having  a  treaty  with 
France  for  mutual  assistance  in  this  way.  Foreign  lunatics  and 
abandoned  children  are  relieved,  and  repatriated  on  payment  of 
expenses  of  maintenance  (I) .  Belgium ,  Italy,  and  Germany  repatriate 
but  do  not  repay  expenses  of  their  subjects  in  France;  Kussia 
and  Luxemburg  do  both :  and  there  are  treaties  between  France 
and  Switzerland  (in),  and  the  latter  country  and  Italy  (n)  for 
this  mutual  right.  Great  Britain  and  Belgium  do  neither.  There 
are  also  treaties  between  France  and  Great  Britain  (1879)  and 
Germany  (1880)  for  the  mutual  repatriation  of  their  destitute 
sailors  (o). 

(e)  Law  36  of  1900 ;    1905,  J.,  1226.  (/)  Weiss,  ii.  H2. 

(/)  Ann.  de  Leg.  Etr.,  1898,  492.  (m)  1882,  1893,  J.  661. 

(g)  1906,  J.  577.  (w)  1875  and  1890;    Ann.  de  Leg. 

(/j)  Zurich,     Luzern,     Nidwalden,  Etr.,   1891,  373;    and   see  generally, 

Basel  (Country).  ibid,;    Tab.  Gen.,  *' Assistance  Pub- 

(»)  Destitute    Aliens    in     Foreign  lique." 
Countries,?.  P.  1887  [C— 5168].     As  (o)  1879,  J.  592;  1880,  J.  44  ;  1891, 

to  foreigners  in   China,  see  1905,  J.  J.  725,  Boeck ;  Weiss,  ii.  144 ;   Herts. 

850.  xiv.  1205,  1213. 

{k)  Weiss,  ii.  137,  140. 
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Political  Bights. — The  almost  universal  rule  is  that  foreigners  are 
incapable  of  political  rights  or  public  office.  In  France  a  foreigner 
admitted  to  authorised  domicil  (a  state  which  only  lasts  for  five 
years,  and  when  it  ceases  is  replaced  necessarily  either  by  citizen- 
ship or  alienage)  has  no  greater  rights  than  other  aliens  in  this 
respect ;  but  in  the  United  States  a  declaration  of  intention  to 
become  naturalized  gives  the  right  in  many  States  (q)  to  vote 
for  local  officials,  if  made  within  a  certain  time  before  political 
elections.  In  Hungary  foreigners  after  two  years'  residence  are 
capable  of  voting  and  holding  office  in  parish  affairs  (?')• 

Pnblic  Office  or  Service. — The  general  rule  above  mentioned  is 
subject  to  a  few  exceptions.  In  Monaco  foreigners  can  hold 
administrative  and  judicial  office ;  in  Servia  they  can  hold  public 
office  by  royal  authorisation  under  a  renewable  contract  for  three 
years ;  and  in  Norway  foreigners  can  be  appointed  by  the  Govern- 
ment to  be  professors  in  universities  or  colleges,  and  medical 
officers. 

In  France  tliey  cannot  serve  in  the  army  or  navy  except  in  the 
foreign  legion,  and  in  Japan  the  law  is  the  same ;  but  in  Sweden 
they  can  be  military  officers.  They  are  correlatively  exempted  from 
military  service,  generally  by  treaty  («),  and  from  military  billeting 
and  cantonment  unless  owners  of  land  in  France  (t),  and  from 
militia  duty  in  the  United  States  generally. 

Though  the  phrase  "  public  office  "  is  interpreted  differently  in 
different  countries,  the  following  examples  of  it  may  be  given.  In 
France  a  foreigner  cannot  be  a  mayor  (w),  a  member  of  a  tribunal 
of  commerce,  an  avmie,  greffiei\  hxdssier^  notary,  advocate  to  the 
Council  of  State  or  the  Court  of  Cassation,  an  agent  de  change^  a 
maritime  broker,  or  an  arbitrator  in  disputes  between  employers 
and  workmen,  or  hold  ecclesiastical  office  except  by  official 
authority  (x).       Bailway  employes  are  required  to   be  French  (^v). 

{q)  Kansas,      Nebraska,      Dakota,  (ar)  Weiss,  ii.  147. 

WyomiDg,     Colorado,     New     York,  (y)  Weiss,  ii.  1«0.     The  War  Office 

Illinois,  and  many  other  States.  accept  only  French  tenders  for  Govern- 

(r)  Law  22  of  1886.  ment  supplies,  contracts,  and  the  Paris 

(«)  E.y,,  with  Great  Britain,  treaty  municipality  limits  the  proportion  of 

of  1882,    ait.    11  ;    Uerts.   xv.    188,  foreign     workmen     employed    by    a 

Weiss,  ii.,  177.  French    contractor    {adJudiccUaire)  to 

(t)  Ibid,,  ii.,  178.  one-tenth  of  the  number  employed: 

{h)  Conseil  d*:6tat,  1893,  J.  381.  ibid. 
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An  alien  cannot  be  an  advocate  (2:),  but  be  can  appear  in  a  French 
Court  on  another  person's  behalf  (a).  He  can  be  a  judicial 
liquidator  or  syndic  in  bankruptcy  if  the  bankruptcy  is  opened  in 
France  and  joined  to  a  French  one  (5).  He  cannot  be  guardian, 
curator  or  member  of  a  family  council  (c)  unless  he  is  related  to 
or  connected  with  the  person  under  disability  (d). 

In  France  he  can  be  a  witness  in  Court,  but  not  a  witness  to  a 
notarial  instrument,  and  perhaps  not  an  arbitrator  (e).  Other 
systems  follow  much  the  same  lines.  In  Germany  an  alien  can  be 
appointed  a  guardian  but  is  not  bound  to  accept  the  office,  which  is 
obligatory  for  Germans  unless  excused  on  statutory  grounds; 
while  in  Chili  he  cannot  be  a  tutor  or  curator  unless  domiciled 
there ;  and  in  Spain  and  Peru  to  be  a  guardian  or  member  of  a  family 
council  he  must  be  domiciled  or  resident  there.  In  Spain  he  cannot 
hold  ecclesiastical  office ;  or  in  Italy  be  a  witness  to  a  will  unless 
resident ;  or  in  San  Domingo  be  a  judge,  even  though  naturalized, 
till  after  four  years ;  nor  an  executor  or  administrator  in  Maryland, 
an  advocate  in  California,  or  a  juror  in  the  United  States  generally ;  or 
a  member  of  the  communal  <;ouncil  in  certain  provinces  of  Bussia. 

On  the  other  hand,  he  can  be  an  attorney  if  declaring  for 
naturalization  (Massachusetts),  an  advocate  (Argentina  and 
Monaco),  a  juryman  (Salvador  and  Alabama),  and  hold  ecclesias- 
tical office,  plead  as  a  lawyer,  be  a  notary,  and  witness  to  a  will 
or  notarial  instrument  after  three  months'  residence  in  Monaco  ; 
and  be  a  municipal  councillor,  director  of  the  State  bank,  syndic, 
guardian,  and  curator  in  Argentina. 

Professions  :  Medicine. — In  all  countries  the  conditions  of 
admission  to  the  exercise  of  professions  must  be  satisfied  by 
foreigners  no  less  than  by  natives.  In  France  foreign  doctors, 
apothecaries,  dentists,  and  mid  wives  cannot  practice  unless  they  have 
a  French  diploma  (/).     In  England  foreign  and  colonial  doctors 

(z)  So  held  by  Grenoble  and  Mar-  this  in  1862 :  Weiss,  ii.  159. 
seilles  Bars  in  1830  and  1840  respec-  ^c)  France,  1891,  J.  912. 

lively ;  Weiss,  ii.  151.  (d)  France,  1879,  J.  397,  Versailles 

(a)  '^Tiether  he  can  wear  a  gown  or  T.  C. ;  Paris,  1880,  J.  196 ;    1889,  J. 

not  is  disputed.  M.  Picard  so  appeared  478  ;  Seine  T.  C. ;  Weiss,  ii.  160,  citing 

before  the  Seine   tribunal   in    1888  ;  also  C.  C,  arts.  430,  432. 
Weiss,  ii.  154.  (e)  Weiss,  ii.  156. 

(6)  1877,  J.    144,    Nancy,    though  (/)  Law  of  1892;    Weiss,  ii.,  128. 

the  Court  of  Cassation  has  doubted  The  same  in  Hungary,  Law  14  of  1876. 
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possessed  of  diplomas  which  satisfy  the  medical  authorities  (General 
Medical  Council)  can  be  registered  and  practice  on  condition  of 
reciprocity  (g).  In  Servia  a  foreigner  cannot  be  a  doctor  or 
chemist.  In  Norway  the  Government  can  license  foreigu  doctors 
to  practise  on  their  giving  satisfactory  proof  of  the  necessary 
qualifications  (h). 

In  Japan  a  foreigner  cannot  be  a  pilot  (t),  and  generally  with 
authorisation  foreigners  can  enter  any  profession,  but  cannot  be 
advocates,  members  of  the  Bourse,  hxdssiers^ox  members  of  chambers 
of  commerce. 

In  Spain  persons  exercising  a  profession  must  satisfy  the 
authorities  as  to  their  capacity  {k).  The  South  American  States 
mutually  recognise  each  other's  citizens  as  capable  of  exercising 
liberal  professions  (Z). 

Teaching. — In  France  directing  or  teaching  in  a  public  school, 
a  professorship  (except  in  foreign  languages)  in  a  lycte  or  communal 
college  {m)  or  holding  a  chair  in  a  State  faculty,  is  reserved  to 
French-born  or  naturalized  persons.  Foreigners  enjoying  civil 
rights  in  France  can  teach  in  private  primary  or  secondary  schools 
by  leave  of  the  Minister  (n).  For  superior  teaching  only  French- 
men of  twenty-five  years  are  eligible.  Foreigners  may  be  taught 
in  any  schools  or  faculties,  except  naval  and  military  ones  (o).  In 
Japan  there  is  freedom  of  teaching  (^).  In  Sweden  a  foreigner 
can  be  a  teacher,  in  Argentina  a  professor  {q). 

Trade  and  (Jonmieree. — Generally  foreigners  can  trade  on  an 
equal  footing  with  nationals  in  most  countries.  In  France  no 
authorisation  or  security  is  required,  and  the  industrial  laws  regu- 
lating women  and  children's  labour  apply  to  them  expressly.  But  in 
Sweden  foreigners  coming  to  trade  have  to  obtain  authorisation  and 
pay  a  tax,  e.g,y  actors  in  plays,  concerts,  &c. ;  and  in  Denmark 
they  must  be  authorised  to  carry  on  commerce  or  industry  in  the 
absence  of  a  treaty  providing  for  this,  and  for  this  five  years'  residence 

{g)  Medical   Act,    1886,   s.   11—18,  1889. 

(h)  Law  of  April  29tli,  1871.  (m)  1878,  J.  15. 

(0  No.  63  of  March.  1899  ;    1905  (w)  Law  of  1886,  art.  30 ;  Decree  of 

J.  1230.  1887 ;  1891,  J.  1056. 

(k)  Constitution  of  1876 ;   Weiss,  ii.  (o)  Weiss,  ii  123. 

524.  \v)  1905,  J.  1226. 

(/)  Monte     Video,    Conference    of         {q)  1886,  J.  287. 
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is  required.  In  Japan  mining  is  reserved  to  Japanese  subjects  or 
corporations  constituted  according  to  Japanese  law ;  for  banking  and 
insurance  companies  authorisation  is  required. 

Coaatiiig — Fishing. — Certain  kinds  of  trade  or  industry  are  in 
many  systems  reserved  to  natives,  e.g.,  the  coasting  trade  (United 
States  ;  France ;  Russia,  one-eighth  of  crew  must  be  Russian ; 
Mexico,  where  the  ship  must  be  Mexican,  its  commanding  officers 
Mexican,  and  two-thirds  of  its  crew  Mexican  ;  Japan)  ;  and  fishing 
in  territorial  waters  (France,  Norway,  Russia,  Spain,  Austria, 
Hungary  and  Chili).  In  Sweden  certain  rights  of  fishing  and 
hunting  are  reserved  to  natives. 

Ships. — As  already  indicated,  in  almost  all  systems  the  ownership 
of  ships  is  confined  wholly  or  partly  to  natives:  in  France 
a  foreigner  cannot  own  more  than  half  a  French  ship,  nor 
can  a  foreign  sailor,  though  French  domiciled,  be  an  officer  or 
engineer  in  a  French  ship  (r).  The  ownership  of  national  ships  is 
similarly  denied  to  aliens  in  California,  Mexico,  Brazil,  Hungary, 
Spain  and  Italy  except  up  to  one-third  of  its  value ;  Sweden,  except 
up  to  one- third,  but  an  alien  cannot  be  the  managing  owner ;  in  Russia 
one-third  of  the  crew  must  be  natives ;  in  Japan  national  ships 
include  ships  belonging  to  Japanese  authorities  or  public  institutions, 
or  to  Japanese  subjects,  or  to  commercial  companies  established  in 
Japan  whose  heads  are  Japanese,  or  to  ''  moral  persons  "  having 
their  principal  seat  in  Japan  and  whose  representatives  are  all 
Japanese  {s). 

Taxation. — The  principles  of  the  liability  of  aliens  to  taxation  are 
considered  subsequently.  Domiciled  foreigners  are  treated  as  so 
liable. 

Begistration. — Registration  of  aliens  is  common  in  many  countries, 
e.g.y  Russia,  even  for  settlers  domiciled  there,  in  Volhynia,  Kieflf, 
and  Podolia,  as  it  was  in  the  United  Kingdom,  if  coming  to  settle  (0, 
though  this  had  become  obsolete  till  a  few  years  ago,  when  it  was 
revived  (u),  but  was  repealed  by  the  Aliens  Act,  1905. 

In  France  there  are  special  provisions  for  declaration  of  residence, 
by  foreigners  not  admitted  to  domicil  arriving  in  a  commune  for  the 
purpose  of  exercising  a  profession,  trade,  or  industry,  and  the  grant 


(r)  Weiss,  ii.,  128.  (0  6  &  7  WiU.  JX,  c.  11. 

{»)  1905,  J.  1229.  (m)  1891,  Law  Journal,  411. 
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of  a  certificate  of  residence  thereupon  under  penalties  to  the  foreigner 
and  any  person  employing  him  (r). 

There  are  similar  regulations  in  Belgium  and  Switzerland  for 
foreigners  coming  to  reside,  e.g.,  Tessin  (x)  and  Vaud  (y). 

Family  Bights — Adoption. — In  France  marriage,  divorce  {z),  and 
all  rights  incidental  to  marriage  are  enjoyed  by  foreigners  as  well 
as  natives  if  both  laws  allow  it,  e.g.,  conjugal  duties  of  support 
and  obedience,  and  parental  power  (a). 

As  regards  adoption,  it  is  doubtful  if  a  foreigner  can  adopt  or  be 
adopted  (Z^)  ;  but  it  may  be  expressly  given  by  treaty  (c).  Filiation, 
aliment,  and  recognition  of  a  natural  child  are  all  enforceable  by 
foreigners  in  France  (d).     In  Belgium  it  is  the  same. 

Property  Bights. — Paternal  Usnfhict. — The  paternal  usufruct  over 
legitimate  minor  children's  property  may  or  may  not  be  available 
to  foreigners  in  France  (e). 

Legal  Hypothec. — In  France  a  wife  has,  to  a  certain  extent,  a  legal 
hypothec  on  her  husband's  property,  and  minors  and  interdicted 
persons  on  that  of  their  tutors  (/).  The  general  opinion  refuses 
this  right  to  foreigners,  and  the  Courts  have  so  held  (g). 

Prel^vement. — The  preference  or  preUvement  accorded  to  natives 
who  are  co-heirs  with  foreigners  against  the  inheritance  in  France 
to  the  extent  of  the  property  abroad,  from  which  the  French  heirs 
are  excluded  by  reason  of  local  laws  and  customs,  has  been  already 
referred  to  (li).  The  droit  d'avbaine  and  detraction  were  abolished  in 
1790  and  1819  in  France,  and  all  foreigners  were  allowed  to  inherit 
in  France  with  the  above-named  qualification  (i).     The  meaning  of 

(v)  Law  of  August  Sth,  1893,  arts.  {d)  Weiss,  ii.  205 ;  1878,  J.  10. 

1,    2,   3;     Weiss,    ii.    134;    Sewell,  (e)  Weiss,    ii.     197,    200,    on    the 

French  Law    affecting   British   Sub-  ground     of     jxitrfa     potestaa     being 

jects,  163.  indivisible  held  the  affirmative  view. 

{x)  Ann.  de  Leg.  Etr.,  1890,  710.  (/)  C.  C.  Art.  2135. 

(y)  Ann.  de  Leg.  Etr.,   1901,  406;  {g)  Cassation,  1884,  Sirej-,  i.,  273; 

and  see  generally,  ibid.^  Tab.  Gen.,  1889,  J.  299;  Algiers  (not  immovables 

"Domicile  et  Eesidence."  abroad);    and   308;     Colmar    Eeich- 

{z)  T.  C.  Seine,  1889,  J.  813,  814;  gericht:  though  they  allow  it  in  the 

1890,  J.  874,  890.       Weiss,    ii.    195.  case  of  guardianship   of    incapables. 

Laurent,  iii.  222.  Weiss  would  allow  it  to  them  as  not 

(«)  Weiss,  ii.    197  ;    1886,  J.  707;  expressly  prohibited :  ii.  213. 

1878,  J.  494 ;  1890,  J.  878,  C.  A.,  Paris.  {h)  Supra,  p.  194. 

{b)  See  Weiss,  ii.  201.  (0  Weiss,  ii.  77,  C.  C.  726,  912,  and 

(c)  1889,  J.  803.  repealed  by  Law  of  1819. 
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the  phrase  '*  by  reason  of  local  laws  and  customs  "  has  been  inter- 
preted variously :  by  Weiss  in  the  sense  that  an  improper  law  has 
been  applied  to  determine  the  succession,  i.e.,  not  the  national  law ; 
by  others  in  the  sense  that  the  exclusion  of  French  heirs  from  the 
foreign  property  is  because  of  their  French  nationality ;  or  in  the 
sense  that,  irrespective  of  the  proper  law,  the  actual  financial  result 
to  the  parties  is  disadvantageous  to  them  (j).  It  is  disputed 
whether  the  right  is  available  only  to  persons  of  French  character 
by  birth  or  otherwise,  or  to  them  and  oflScially  domiciled  French 
persons  (k) ;  it  applies  to  intestate  succession  only,  and  it  is  exercise- 
able  not  only  by  Frenchmen  against  foreigners  but  by  Frenchmen 
against  Frenchmen  {I).  But  the  right  may  be  excluded  by  treaty 
between  France  and  the  foreigner's  country  if  the  words  are  apt, 
e.g.,  Austro-French  treaty  of  1866  (m),  and  French  treaty  with  United 
States,  1888,  but  not  the  Franco-Swiss  treaty  of  1869.  It  takes 
effect  on  (n)  immovable  and  movable  property  alike  which  is  situated 
in  France  at  the  opening  of  the  succession  (o),  and  it  is  estimated 
by  aggregating  all  property  of  the  de  cujtis  in  France,  or  abroad ; 
deduction  is  then  made  of  what  the  French  heir  obtains  abroad,  and 
the  balance  is  then  taken  from  the  property  in  France  but  the 
liability  only  falls  on  the  share  of  the  particular  foreigner  who  has 
80  profited  abroad  by  the  exclusion  of  a  Frenchman  (p). 

The  same  privilege  is  found  in  the  systems  of  Holland,  Argentina, 
and  Chili. 

In  successions  some  States  require  their  own  law  to  be  observed 
by  foreigners  leaving  property  in  their  jurisdiction,  or  allow  the 
heirs  to  elect  the  lex  fori  in  preference  to  the  personal  or  national 
law,  e.g..  Chili. 

Bight  to  hold  Land. — In  many  systems  restrictions  are  still  imposed 
on  the  right  of  foreigners  to  hold  land. 

Law  of  theUnitedStates. — In  the  United  States  there  is  considerable 

(J)  WeiBS,  ii.    357;    pointing  out,  T.  C.  Nice,  1893,  J.  595;  though  this 

however,  that  in  the  case  of  land  in  is  doubted  by  Clunet,  note  to  last  case 

France  French  law  decides  the  quantum  cited,  and  Weiss,  ii.  361. 

of  the  reserved  portion  and  the  quotiti  (tr)  Weiss,  ii.  363—365. 

dUponible.  (n)  Chamb^ry,  1878,  J.  611;    Bor- 

(Ic)  Weiss,  ii.  357  et  wq.  and  Renault,  deaux,  1881,  J.  431 ;  1876,  J.  15,  17, 

1876,  J.  19,  n.  3.  Benault ;  T.  0.  Nice,  1893,  J.  884. 

(0  Cassation,  1868 ;  T,  C.  Bordeaux,  (o)  Weiss,  ii.  367. 

1883,  J.  296 ;  T.  C.  Seine,  1892,  J., 962;  {p)  Weiss,  ii.  369. 

B.C.L. — VOL.   II.  14 
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diversity  on  this  point,  as  it  is  a  matter  of  State  legislation*  Most  States 
put  no  restrictions  on  aliens,  but  they  can  succeed  to  and  acquire 
and  dispose  of  land  like  natives :  New  Jersey,  Bhode  Island,  Maine, 
Massachusetts,  Mississippi,  Pennsylvania  (9),  Michigan,  Indiana, 
Ohio,  Maryland,  Virginia,  West  Virginia,  Kentucky,  North  and 
South  Carolina,  Georgia,  Tennessee,  Arkansas,  Florida,  Alabama, 
Iowa,  Kansas,  Nebraska  (r),  Oregon,  Colorado,  California. 

In  others  only  aliens  resident  in  the  United  States  have  this  right, 
€.g.,  New  Hampshire,  Connecticut  («),  and  Arizona  (<). 

In  others  aliens  must  be  resident  and  also  have  declared  their 
intention  of  obtaining  American  citizenship,  e.g.,  New  York(ti), 
Delaware  {x),  and  Texas. 

In  others  only  citizens  can  hold  land.  In  Illinois  lands  can  be 
held  by  aliens  only  for  six  years  or  from  majority.  In  Wisconsin 
a  non-resident  alien  or  an  alien  corporation  (i.e.,  of  which  more 
than  20  per  cent,  is  held  by  aliens)  can  hold  land  only  up  to 
820  acres.  In  Minnesota  no  alien  or  alien  corporation  (defined  as 
above)  can  hold  land,  nor  in  the  Territories,  Wyoming,  Dakota, 
Montana,  or  the  District  of  Columbia.  In  Kentucky  and  Texas 
alien  inheritors  must  become  citizens  or  sell  the  land  in  eight  and 
nine  years  respectively.  In  California  aliens  cannot  take  up 
Government  land.  In  Montana  and  Utah  no  non-resident  alien 
can  inherit  db  xntestato  except  within  five  years  of  the  death  of  the 
de  cujus.  In  Tennessee  if  heirs  to  land  are  aliens  a  different  course 
of  succession  is  followed,  the  father  being  put  on  an  equal  footing 
with  brothers  and  sisters.  In  Missouri  alien  heirs  and  devisees 
must  sell  the  land  within  three  years. 

In  the  United  States  generally  (subject  as  above)  wives  and 
widows  of  aliens  have  full  rights  of  inheritance  and  dower.  In 
Nebraska  (3/)    the  right  to  dower  of  non-resident  alien    widows 

(?)  Up  to  5,000  acres,  or  a  rental  of  foreigners  can  hold  and  take  land  in 

20,000  dollars..  New  York  (1889).     No  person  is  pre- 

(r)  Except  Chinese.  eluded  from  inheriting  property  by  the 

(0)  But  non-residents  can  hold  land  alienism  of  his  ancestor:  4  Bev.  St., 

for  mining  and  quarrying.  8th  ed.,  p.  2466,  s.  22. 

(Q  For  mining,  up  to  320  acres.  {x)  Non-resident  widow  or  children 

(u)  But  this  is  only  available  for  six  of  deceased  alien  cannot  inherit. 

years    after    declaration,    and    they  {y)  And  Wisconsin  under  the  ante-- 

cannot    lease    land.        Children     of  1887  law. 

American  women  who  have  married 
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18  restricted,  and  in  Iowa  they  can  only  claim  it  against  a 
purchaser. 

In  some  States  a  tendency  is  manifesting  itself  to  adopt  the 
reciprocity  principle  {z). 

Other  SysteiM. — An  alien  cannot  hold  land  in  Sweden  except  by 
royal  permission,  though  he  can  hold  shares  in  a  Swedish  company 
which  holds  land,  and  he  can  hold  mortgages,  these  being  personal 
property ;  and  such  permission  does  not  extend  to  a  right  of  eccle- 
siastical patronage  attaching  to  the  land.  In  Norway  foreigners 
cannot  acquire  land,  forests,  mines,  or  waterfalls,  except  by  royal 
permission.  In  Haiti  a  native  woman  who  by  marrying  a  foreigner 
has  lost  Haitian  nationality  cannot  hold  land.  In  Germany  restric- 
tions on  the  holding  of  land  by  aliens  may  be  imposed  by  State 
legislation ;  but  the  only  State  in  which  such  a  restriction  exists  is 
the  Grand  Duchy  of  Hesse,  where  foreigners  cannot  hold  land 
except  with  Government  permission  or  upon  the  basis  of  reciprocity 
with  that  alien  State. 

In  Peru  aliens  cannot  acquire  land  except  on  the  basis  of  treaty 
reciprocity  secured  by  treaty.  They  can  transmit  land  viortis  cavsa, 
but  except  as  regards  trading  establishments  in  the  country  they 
cannot  dispose  of  land  by  will  if  they  have  legal  heirs  in  Peru. 

In  Servia,  except  under  treaty,  foreigners  cannot  acquire  land. 
In  Switzerland  this  is  a  matter  of  cantonal  cognizance,  and 
in  Yaud  foreign  corporations  cannot  acquire  land  except  by 
authority  of  the  Council  of  State,  and  they  must  sell  land  if  they 
inherit  it.  In  Boumania  foreigners  can  hold  real  property  except  in 
towns,  but  cannot  succeed  to  rural  land  either  by  will  or  ab  intestato. 
Contrariwise,  in  Bussia  they  cannot  acquire  rural  lands  (outside 
ports  or  towns)  except  for  personal  residence  or  temporary  use; 
a  mortgage  given  to  a  foreigner  as  security  for  a  debt  does  not  give 
him  ownership  or  right  to  enjoyment  of  the  land ;  foreigners  can 
succeed  to  rural  land  in  direct  course  and  also  as  between  spouses, 
but  must  sell  it  to  a  Bussian  on  succeeding  in  Poland,  Bessarabia, 
Vilna,  Vitebsk,  Volhynia,  Grodno,  Kieff,  Komo,  Courland,  Livonia, 
Ylinsk,  and  Podolia,  and  these  provisions  apply  to  foreign  associa- 
tions, commercial  and  industrial  companies  and  foreign  companies 
£n  commandite,  though  authorised  to  trade  in  Bussia. 

(z)  E.g.,  New  York,  Laws  of  1897,  c.  693. 
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Literary  and  Artistic  Property. — In  commerce  most  systems 
put  foreigners  on  an  equality  vfith  natives,  subject  to  what 
has  been  said  above  ;  but  in  the  matter  of  literary,  artistic^ 
and  industrial  property  in  many  States,  until  recently  as  the 
result  of  general  international  conventions,  foreign  works  produced 
abroad  have  not  been  protected  like  those  produced  at  home.  In 
literary  and  artistic  work,  including  musical  works  (a)  and  photo- 
graphs (h),  which  may  be  comprised  in  the  English  word  copyright, 
the  Berne  Convention  of  1886  (c)  contains  a  mutual  agreement  by 
France,  Germany,  Great  Britain,  Haiti,  Denmark,  Tunis,  Monaco, 
Switzerland,  Belgium,  Italy,  Luxemburg,  Norway,  Sweden,  Japan, 
and  Spain,  to  give  each  other's  authors  copyright  even  for  non- 
published  works  on  the  same  terms  as  those  granted  to  their 
nationals,  subject  to  their  compliance  with  the  rules  and  formalities 
prescribed  by  the  national  legislation  of  the  particular  foreigner; 
the  place  of  first  publication  is  treated  as  the  country  of  origin ; 
and  protection  is  given  for  so  long  a  time  as  they  have  by  that 
country's  law,  and  the  right  translation  has  a  similar  protection  (d). 
In  England  the  Convention  is  enforced  by  an  Act  of  1886  which 
can  be  applied  by  Orders  in  Council  to  particular  countries,  and 
it  has  been  held  that  under  that  Act  in  a  case  where  German 
pictures  were  copied  and  reproduced  in  England,  if  the  German 
law  gave  the  plaintiff  a  lesser  right  in  his  pictures  than  the  rights 
of  British  authors  under  the  Act  of  1862,  the  German  law  only 
applied  {e).  Where  the  work  is  published  simultaneously  in 
several  countries  of  the  Union,  the  country  whose  law  gives  the 
shortest  period  of  protection  is  the  country  of  origin  (/).  Adapta- 
tions are  suppressed  which  have  no  features  of  original  work  {g). 
Piratical  works  may  be  seized  on  importation  into  another  country  (ft). 
The  Convention  applies  to  all  works  not  at  its  date  public  property 
in  their  country  of  origin  (i),  and  other  countries  may  adhere  to  it 
if  they  protect  the  rights  given  by  it  (A:). 

{a)  Arts.  9  and  4.  {e)  Hanfstaengl  r.  Empire  Palace^ 

(b)  England,  Act  of  1886,  49  &  50      Ltd.  (1894),  70  L.  T.  864. 

Vict.  c.  33,  8.  11  ;  Bar,  p.  765.  (/)  Art.  2,    and  see  English  Act, 

(c)  1885,  J.  498 ;   Herts.,  xvii.  669 ;      1886,  s.  3  (2),  and  Bar,  pp.  763,  765. 
Add.  Act,  1896;  Herts.,  xx.  623.  {(j)  Art.  11. 

(rf)  Arts.  5  and  6,  if  this  right  is  \h)  Art.  12. 

exercised  in  ten  years  ;  see  Briggs,  (?")  Art.  14. 

International  Copyright,  673.  (k)  Art.  18. 
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The  working  of  the  agreement  is  supervised  by  an  international 
bureau  at  Berne  (Z).  The  Convention  does  not  derogate  from  the 
treaties  ah-eady  existing  if  giving  larger  rights,  nor  does  it  prevent 
similar  special  treaties  being  made  (7;t). 

In  France,  apart  from  this  position  by  treaty,  since  a  decree  of 
1852  foreign  works  have  enjoyed  copyright  without]  reciprocity 
being  required,  directly  or  indirectly,  and  a  foreigner  can  take 
advantage  of  arts.  425  and  428  of  the  Penal  Code  forbidding 
counterfeiting  of  published  writings,  musical  compositions,  designs, 
paintings,  engravings,  and  (though  not  expressly)  sculpture  and 
architecture,  but  the  privilege  does  not  extend  to  dramatic  or 
musical  representations  or  translations  (n).  Besides  the  Conven- 
tion France  has  treaties  for  this  purpose  with  the  other  signatories 
of  the  Convention  as  well  as  with  other  nations — Mexico,  Holland, 
Portugal,  Bussia,  Salvador,  Servia  (o).  Germany  has  similar  treaties 
with  Austria  and  Hungary.  The  United  States  are  not  a  party  to 
the  Berne  Convention,  but  there  foreign  authors,  like  native  ones, 
have  copyright  in  books,  statuary,  painting,  &c.,  by  depositing 
copies  and  photographs  respectively  of  which  the  types  have  been 
set  up  and  negatives  made  in  the  United  States,  and  in  the  case  of 
English  translations  of  books  there  is  similarly  copyright  in  such 
translations,  provided  that  the  nation  of  such  foreigners  allows 
copyright  reciprocally  to  American  citizens,  or  is  a  party  to  an 
international  agreement  for  reciprocity  in  copyright  to  which  the 
United  States  can  adhere  (;)).  Hungary  is  not  a  member  of  the 
Berne  Convention  and  has  entered  into  treaties  with  regard  to 
copyright  with  Austria,  France,  Germany,  Great  Britain,  and  Italy. 
Similarly  Austria  is  not  a  party  to  the  Convention,  but  grants 
copyright  to  foreigners  on  the  footing  of  reciprocity  on  the  same 
terms  as  to  her  own  subjects.  Austria  has  a  similar  treaty  with 
Great  Britain  to  the  same  effect  as  the  Berne  Convention. 

Industrial  Property. — The  position  of  aliens  with  regard  to  indus- 
trial property,  viz.,  patents,  industrial  designs  and  models,  trade- 
marks and  trade  names,  is  in  many  countries  assimilated  to  that  of 
natives,  and  they  can  obtain  protection  for  their  inventionn  or 

(l)  Weiss,  ii.  256.  also  in  the  scope  of  the  decree  of  1852. 
(m)  Art.  15.  (o)  Weiss,  ii.  237—240. 

(/<)  Acoordinj?  to  the  Courts,  though  ( p)  Act  of  Congress,  1891 ;  Bri/^, 

Weiss  (ii .  234)  is  of  opinion  that  they  are  Intel-national  Copyright,  p.  512. 
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commercial  marks  by  registering  them  there.  In  the  case  of 
France,  Belgium,  Germany,  Japan,  Brazil,  Denmark,  Spain,  Italy, 
Holland,  Portugal,  Servia,  Sweden,  Norway,  Switzerland,  Mexico, 
Cuba,  Tunis,  Luxemburg,  Paraguay,  Uruguay,  Roumania,  St. 
Domingo,  the  United  States,  and  Great  Britain,  this  general  right 
is  secured  inter  se  by  the  Convention  of  Paris,  1883  (q)y  for  their 
subjects  or  domiciled  traders,  who  obtain  the  same  protection  and 
legal  remedies  for  infringement  of  their  rights  as  nationals,  on 
fulfilling  the  formalities  and  conditions  imposed  on  nationals  by 
their  municipal  laws.  As  regards  patents,  they  are  under  the 
obligation  of  utilising  their  patents  conformably  to  the  laws  of 
the  country  where  the  patented  articles  are  introduced  (r)  ;  registra- 
tion in  one  country  of  applications  for  a  patent,  design  or  trade-mark 
gives  a  priority  in  the  other  States  for  twelve  months  in  the  case  of 
patents  and  four  months  in  the  case  of  designs  and  trade-marks, 
so  as  to  allow  of  registration  there  («),  and  the  introduction  by  the 
patentee  in  the  country  where  the  patent  has  been  granted  of 
articles  manufactured  in  other  signatory  countries  does  not  invali- 
date the  patent  (t).  An  international  o£Sce  is  established  in  Switzer- 
land for  the  superintendence  and  working  of  the  Convention  {u). 
There  are  also  treaties  to  the  same  effect  between  certain  signa- 
tories of  the  Convention  of  Paris  and  other  States  which  are  not 
signatories. 

Many  nations,  however,  gave  this  right  to  aliens  by  municipal 
law  irrespective  of  treaty.  In  France,  since  1844,  foreigners  can 
take  out  patents  without  any  domicil  in  France  or  reciprocity  on 
the  part  of  their  country  being  required,  and  complete  novelty  is 
requisite.  This  requirement  takes  the  place  of  the  brevet  d^impor- 
tation  or  patent  for  introducing  a  new  invention  into  France, 
irrespective  of  the  person  who  is  the  actual  inventor,  which  was 
established  by  a  law  of  1798 — there  being  a  difference  of  opinion 
whether  such  novelty  should  be  actual  or  officially  recognised  (x). 
In  Germany  to  obtain  a  patent  or  to  exercise  legal  rights  with 
regard  to  a  patent,  the  person  who  has  not  a  trading  establishment 
in  Germany  must  appoint  a  representative  for  these  purposes  who  ia 

(q)  Modified  by  an  Act  (Brussels)  of  (t)  Art.  5(1). 

Dec.  Hth,  1900.    Hertslet,  xxiiL  573.  (u)  Bar,  pp.  769,  770. 

(r)  Art.  2,  sub-e.  (2).  (x)  Weiss,  ii.  267,  271. 
(e)  Art.  4,  altered  by  Brussels  Act. 
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resident  there  (y)^  but  no  distinction  is  drawn  between  Germans 
and  foreigners.  The  subjects,  however,  of  any  foreign  State  may 
be  deprived  of  such  rights  if  such  foreign  State  adopts  a  similar 
rule  as  regards  German  subjects  (z).  In  Spain  (a)  and  Mexico  (b) 
no  difference  is  made  in  this  respect  between  foreigners  and  natives. 

English  law  expressly  makes  no  distinction  between  foreigners 
and  natives.  The  governing  statute  of  1907  (c)  provides  that  a 
foreign  vessel  may  use  a  foreign  invention  for  her  navigation  in 
British  waters  although  there  is  a  British  patent  for  the  same  thing, 
unless  such  invention  is  used  to  manufacture  something  intended 
to  be  sold  in  Great  Britain  or  exported  from  it,  but  only  if  the  State 
to  which  such  foreign  vessel  belongs  grants  reciprocity  to  British 
ships  in  its  waters  (d) ;  and  that  a  foreigner,  subject  of  a  State 
which  has  agreed  with  Great  Britain  for  the  reciprocal  protection  of 
inventions,  enjoys  a  priority  in  Great  Britain  for  twelve  months 
after  taking  out  a  foreign  patent  for  taking  out  a  similar  patent  for 
the  same  thing  here,  and  the  Grown  can  apply  the  last-named  pro- 
vision to  any  British  possession  if  its  legislature  provides  for 
protection  of  inventions  (e).  Under  the  Act  patents  granted  in  the 
United  Kingdom  which  are  worked  abroad  exclusively  or  mainly 
can  be  revoked  after  the  lapse  of  four  years  after  the  date  of  the 
grant  (/). 

The  various  municipal  laws  have  certain  common  features.  The 
obligation  to  utilise  a  patent  in  the  country  granting  it  is  found  in 
almost  all  systems  except  the  United  States.  This  is  effected 
either  by  a  system  of  compulsory  licences,  e.g.,  Great  Britain  (g) 
or  by  revocation  of  the  patent  failing  the  grant  of  licences  by  the 
owner  for  reasonable  compensation  and  adequate  security,  e.g. 
Germany  and  Great  Britain  {h).  Grants  of  licences  to  use  a  patent 
are  optional  at  the  will  of  the  patentee  in  France  and  Tunis,  but  the 
patent  must  be  worked  within  two  years,  and  in  Switzerland  it  must 
be  worked  within  three  years,  and  the  patent  may  be  annulled  if  the 
invention  has  not  been   worked  in   Switzerland  to  a  sufiScient 

(y)  There  is  a  similar  provision  in  (d)  S.    48;     and  Caldwell   v.  Van 

Swiss  law.  Ylissengen  (1851),  9  Hare,  415. 

(z)  Patent  Act,   1891,   s.  12.      For  (e)  S.  91. 

Hungary,  see  Law  xxxvii.  of  1896.  (/)  Patent  Act,  1907,  s.  27. 

(a)  Law,  July  30th,  1878.  (g)  Ibid,,  s.  24. 

(h)  Law,  June  7th,  1890.  (h)  Ibid.,  s.  11. 

(c)  7Edw.Vn.,  c.  29. 
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extent  and  if  the  patentee  cannot  justify  his  inaction  (t).  Patents 
can  be  expropriated  by  the  State  on  payment  of  compensation  in 
•Great  Britain,  France,  Germany,  Brazil,  Mexico  and  Switzerland. 
The  term  of  a  patent  granted  in  on6  country  after  its  grant  to  the 
.same  person  in  another  is  in  some  systems  made  coterminous 
with  the  foreign  patent  (France,  Tunis,  Italy,  Belgium,  Brazil), 
while  others  look  to  their  own  law  only  for  this  purpose  (Great 
Britain,  United  States,  Mexico,  Spain,  Germany,  Switzerland, 
Austria) ;  if  foreign  patents  have  been  taken  out  in  more  than  one 
foreign  country,  some  States  which  regard  the  term  of  the  foreign 
patent  look  to  the  term  fixed  by  the  State  which  grants  the  longest 
period  (Belgium,  Italy),  while  other  States  take  the  shortest  (United 
States)  (ii)  period  granted  as  decisive.  In  France  and  Tunis,  as 
also  in  Japan,  protection  is  forfeited  by  a  patentee  who  has  intro- 
<luced  articles  manufactured  abroad  similar  to  those  protected  by 
his  patent ;  but  this  is  not  required  elsewhere,  and  the  suppression 
of  the  rule  has  been  demanded  (A:). 

As  regards  industrial  designs  and  models,  apart  from  the  Con- 
vention of  1888,  in  France  (Q,  on  registration  they  are  entitled  to 
perpetual  protection,  whereas  in  other  countries  their  protection  is 
only  for  a  fixed  number  of  years,  and  since  187S  aliens  are  entitled 
to  it  if  in  their  country  by  legislation  or  by  treaty  Frenchmen  have 
the  same  rights;  but  the  design  must,  it  seems,  be  novel  (m).  In 
Germany  (/i),  as  in  the  case  of  patents,  no  distinction  is  drawn  between 
Germans  and  foreigners;  but  a  person  not  having  a  trading  establish- 
ment within  the  German  Empire,  whether  a  German  or  a  foreigner, 
is  not  entitled  to  such  protection  unless  there  is  reciprocity 
between  the  State  in  which  he  has  a  trading  establishment  and  the 
German  Empire,  and  such  reciprocity  is  evidenced  by  an  announce- 
ment in  the  German  Imperial  Gazette;  and  secondly,  he  has 
appointed  an  agent  residing  in  the  German  Empire  with  power  to 
act  for  him  in  all  proceedings  for  that  purpose ;  and  in  Switzerland 
either  domicil  or  a  domiciled  agent  is  necessary  (o). 

There  is  a  similar  difference  of  opinion  and  practice  as  to  the 
period  of  protection  in  one  country  being  made  to  depend  on  the 

(i)  Law  of  November  29th,  1907.  {m)  Weiss,  ii.  291—297. 

(ft)  Weiss,  282;  Bar,  767,  768.  («)  Law  of  1891,  s.  13. 

(k)  Weiss,  ii.  287.  (o)  Law  of  November  29th,   1907, 

(0  1887,  J.  68 ;  P.  C,  art.  425.  art.  26. 
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period  allowed  in  the  native  country  with  regard  to  designs  and 
models  as  with  regard  to  patents  (/>).  In  Great  Britain  the  period 
'for  protection  of  copyright  in  registered  designs  is  five  years  from 
registration,  but  if  the  design  is  used  in  manufacture  exclusively  or 
mainly  in  any  foreign  country  and  is  not  used  here  within  six 
months  from  that  time,  its  registration  may  be  cancelled.  In  the 
'case  of  designs  (and  trade-marks)  there  is  similar  provision  to  that 
in  the  case  of  patents  above  for  international  and  colonial  arrange- 
ments, giving  a  period  of  four  months  from  the  time  of  a  foreign 
registration  for  obtaining  a  grant  here  (9),  and  for  revocation  of  the 
registration  of  designs  wholly  or  mainly  used  abroad.  The  effect  of 
registration  and  protection  is  strictly  local  and  does  not  extend  to 
the  use  of  the  design  abroad  even  by  a  British  subject  (7*)* 

As  regards  trade-marks  in  England,  as  already  noticed,  provision 
is  made  for  the  registration  of  trade-marks  already  registered  in 
a  country  to  which  an  Order  in  Council  applies  the  governing 
statute  (s).  It  seems  that  our  Courts  should  not  investigate  the 
claims  of  such  marks  to  be  registered,  e.g.,  determine  whether  they 
can  be  registered  or  not  because  of  similarity  to  other  marks  regis- 
tered in  their  country  (0*  It  seems  that  the  Act  does  not  give 
effect  to  ait.  6  of  the  1883  Convention  that  every  trade-mark  duly 
registered  in  the  country  of  origin  is  admitted  for  registration  and 
protection  in  the  form  originally  registered,  in  all  countries  of  the 
Union  («).  The  Act  seems  to  require  registration  before  any  pro- 
ceedings Clin  be  taken  in  respect  of  an  infringement  (x).  Apart 
from  the  Act,  the  British  Courts  grant  the  same  protection  to 
foreigners  in  regard  to  trade-marks  as  to  British  subjects  (t/), 
and  British  agents  for  a  foreign  firm  cannot  sell  in  England  the 
latter's  manufactures  if  bearing  a  false  mark  (z) ;  foreign  manu- 
facturers and  their  agents  can  be  restrained  by  injunction  from 
sending  goods  bearing  an  imitation  of  a  British  trade-mark  fraudu- 
lently assumed  to  Great  Britain,  India,  or  any  country  with  which 

(;0  See  attpra,  p.  216.  •    Trade  Mark  (1888),  40  Ch.  D.  620. 

(7)  7  Edw.  VU.,  c.  29,  ss.  53,  58,  91.  (11)  Ibid. 

.     (r)  Potter  r.  liraoo  de  Praia  Printing  (x)  5  Edw.  VII.,  c.  15,  a  42. 

Co.  (1891),  18  Sees.  Cas.,  4th  ser..  51 1 ;  (y)  Collins  v.  Brown  (1857),  3  K.  &  J. 

Bar,  pp.  773,  775.  423;  Singer  Manufacturing  Co.  r.  Kim- 

{$)  5  Edw.  VII.,  c.  15,  B.  65;   and  ball  (1873),  11  Sess.  Cas.,  3rd  ser.,  267. 

see  7  Edw.  VII.,  0.  29,  s.  Hi.  (z)  Siegert  r.  Findlater  (1878),  7  Ch. 

(0  In  re  Califomian  Fig  Syrup  Co.'s  D.  801. 
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the  person  prejudiced  has  an  established  trade.  The  Merchandise 
Marks  Act  of  1887  provides  for  the  criminal  punishment  of  offences 
with  regard  to  trade-marks,  committed  in  the  United  Kingdom  (a), 
and  for  the  seizure  of  goods  of  foreign  manufacture  imported,  bear- 
ing a  British  trader's  name  or  trade-mark,  unless  it  is  definitely 
indicated  in  what  country  the  goods  were  made  or  produced  (6). 

Apart  from  the  Paris  Convention  of  1888,  most  countries  make  no 
distinction  between  natives  and  foreigners.  In  France  trade-marks 
were  till  1857  considered  as  civil  rights  which  foreigners  could  not 
have  except  by  authorised  domicil  or  by  treaty;  since  then  foreigners 
having  in  France  their  commercial  or  industrial  establishment  or 
places  attached  thereto  are  entitled  to  have  them,  while  foreigners 
and  Frenchmen  living  outside  France  have  the  same  rights  on  the 
footing  of  reciprocity  (c),  and  Weiss  thinks  that  foreigners  not 
coming  under  this  category  have  the  right  to  protection  of  trade* 
marks  in  France.  The  foreign  mark  must  have  been  deposited 
and  be  protected  in  its  own  country  before  it  can  be  protected  in 
France  (d). 

In  Germany  (which  adhered  to  the  Paris  Convention  in  1908)  for 
the  protection  of  foreign  trade-marks  there  are  similar  statutory 
provisions  to  those  already  mentioned  for  patents,  models,  and 
designs  (e).  It  is  a  question  whether  to  obtain  registration  there 
foreign  trade-marks  must  satisfy  the  German  requirements  (/)  or 
those  of  their  own  country  (g);  the  latter  standard  has  been 
followed  in  the  Court  of  Appeal  of  Leipsic,  and  in  the  treaties 
between  Germany  and  other  States  (and  the  Franco-Swiss  treaty  of 
1882)  and  the  Convention  of  1883  and  the  British  statute  (h).  Bar 
thinks  that  the  requirements  of  German  law  should  prevail,  and 
the  Imperial  Court  has  held(i)  that  foreigners  are  within  the 
German  statute.  Aliens  fall  within  the  scope  of  these  provisions, 
and  registration  gives  the  legal  right  to  the  trade-mark,  but 
foreigners  are  not  affected  by  the  requirement  that  manufacturers 
not  entered  in  the  commercial  register  cannot  demand  registration 

(a)  Ss.  2,  11.  (/)  See  bb  to  German  law  generally, 

{b)  S.  16.  1887,  J.  39,  161,  Kohler. 

(c)  Weiss,  ii.  298.  (g)  Bar,  p.  777. 

(d)  Ibid.,  ii.  307—315.  {h)  Ibid. 

(c)  Law  of  1894,  s.  23.    See   also  (f)  Dec.  iii.,  74,  cited  by  Bar,  p.  778. 

Statute  as  to  unfair  competition,  s.  16. 
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for  their  trade-marks  (Ar).  Again,  the  local  law  only  decides  the 
effect  of  mala  fides  upon  registration  in  the  case  of  a  foreigner, 
and  a  foreigner's  trade-mark  will  not  be  protected  if  it  is  identical 
with  one  which  is  common  property  by  the  local  law  (Z). 

The  local  law  decides  the  extent  of  protection  to  be  given  to 
foreign  trade-marks  in  case  of  infringement  (m) ;  as  also  what  are 
infringements  of  the  right  of  trade-mark.  In  German  law  such 
infringements  taking  place  outside  the  German  Empire  are  not 
punishable  criminally,  unless  they  are  punishable  by  the  lex  loci 
delicti  commissi  (at  least  in  a  civilised  country),  and  the  offender 
is  a  subject  of  a  German  State  (n),  on  the  ground  of  the  terri- 
toriality of  the  prohibitory  right  which  is  the  foundation  of  the  law 
of  trade-mark. 

In  France  the  assignee  of  a  trade-mark  has  all  the  treaty  rights 
of  his  foreign  assignor.  Foreign  corporations  stand  on  the  same 
footing  as  foreign  persons  for  this  purpose  in  all  countries  (o). 
Some  States  distinguish  protection  against  fraudulent  imitations 
from  special  protection  given  to  foreigners  by  treaty,  allowing 
foreigners  not  enjoying  the  latter  to  have  the  former,  e.g.,  France 
and  United  States. 

Trade  names  are,  similarly  to  trade-marks,  protected  by  the  Paris 
Convention  ( J}).  Apart  from  it,  in  France  they  are  not  protected 
for  persons  who  do  not  enjoy  droits  civils,  according  to  the  Court  of 
Cassation,  although  inferior  Courts  have  held  otherwise  {q) ;  but 
the  illegal  use  of  the  name  of  a  foreign  manufacturer  is  punishable 
for  deceit  or  fraud  on  the  public  by  official  procedure  (r).  An  inter- 
national register  of  trade-marks  (including  trade  names)  has  been 
made  between  certain  States  (of  which  Great  Britain  is  not  one), 
under  art.  14  of  the  Paris  Convention. 

Under  art.  10  of  the  Convention  any  industrial  product 
bearing  the  name  of  any  locality  as  the  place  of  origin  may 
be  seized  if  imported  into  any  other  State  of  the  Union ;  and 
after   a   conference  at    Rome    in    1886  («)    in    1891    a    further 

{k)  Bar,  779.  156;  Bar,  pp.  781—783. 

(0  Bar,  p.  780,  citing  Fiore  on  Italian  (o)  Bar,  p.  784. 

decisions,  1882,  J.  508 ;  and  for  the  (p)  Arts.  8,  9. 

latter  statement  that  of  the  Court  of  (q)  Weiss,  ii.  pp.   317— -327  ;    Bar, 

Cassation,  1880,  J.  193.  p.  786. 

(m)  Bar,  p.  780.  (r)  Weiss,  ii.  p.  327. 

(w)  Institute, Munich,  1884,  Ann. vii.,  (»)  1886,  J.  257. 
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Convention  (Madrid)  between  Great  Britain,  France,  Spain,  Por- 
tugal, Switzerland,  and  Tunis  U)  dealt  with  this  subject.  By 
the  Paris  Convention  protection  is  granted  to  patents,  &c.,  shown 
at  exhibitions  for  six  months,  within  which  time  they  must 
be  used  (w). 

Foreign  CorporationB. — Foreign  juristic,  persons  or  corporations 
are,  as  already  indicated,  treated  in  most  systems  differently  from 
foreign  natural  persons.  It  has  been  laid  down  by  an  eminent 
jurist  that  foreign  *'  moral  persons  "  have  no  juridical  exterritorial 
existence,  on  the  ground  that  **  an  universal  fiction  created  by  the 
will  of  a  local  legislator  is  juridically  impossible  "  (x),  and  this  is  sup- 
ported by  other  authorities  (y);  but  others  (z),  notably  Bar,  regard 
foreign  corporations  not  as  artificial,  but  rather  as  natural  products  of 
an  advanced  stage  of  activity  in  law  and  in  civilisation,  which  must 
be  mutually  recognised  by  the  different  countries  as  legal  persons, 
•whether  this  recognition  depends  merely  on  international  usage  or 
on  law(^r).  But  if  foreign  corporations  are  thus  entitled  to  legal 
recognition  outside  their  own  country,  foreign  countries  may  not 
assign  them  the  same  legal  capacity  as  to  natural  persons,  and  this 
is  exemplified  in  many  legislations  (b).  This  view  has  been  adopied 
by  the  Institute  (r).  Such  corporations  cannot  have  greater  rights 
than  native  ones,  e.g.,  they  are  liable  to  restrictions  on  holding 
land,  like  the  Mortmain  Act  in  England.  In  some  countries 
(e.g.,  Italy  (^0)  foreign  corporations,  including  foreign  Governments 
subject  to  their  being  legally  recognised  by  the  State  are  considered 
us  **  persons,"  and  entitled  to  the  same  civil  rights  as  citizens  (e).  In 
Germany  a  foreign  corporation  being  (a)  a  corporation  established 
for  any  religious,  educational,  charitable,  political,  or  other  economic 
purpose ;  (b)  a  corporation  established  for  an  economic  purpose  but 
not  being  a  trading  company  of  the  recognised  type  cannot  exercise 

(0  Herts.,  xix.  307.  (/>)  Bar,  pp.  228,  229. 

(u)  Art.  11 ;  see  Weiss,  ii.  338  ets&j.  (r)  1891,  Ann.  1892,  163. 

(x)  Laurent,  iv.,  232.  {d)  Cassation,  Rome,  1890,  J.  739. 

(y)  Wharton,  s.  105 ;  Weiss,  ii.  396;  (e)  Italy  C.  C.  arts.  2,  3,  Rom.Trib. 

AubryetRau,  i.  188,  8.  54;    see  1902,  April  14th,   1884;   Scotch  Church   v. 

J.  153,  note  on  juridical  position  of  Modigliani,    Legge    (1884,    ii.    701); 

foreign  States  and  the  moral  persons  Cass.  Rom.  July  lOth,  1889;  Eruido 

established  under  their  law.  Catto  r.  Dame  di  Villa  Lante  I^egge, 

(z)  See  Laine,  1893,  J.  273,  277.  1889,  ii.  579. 

(a)  Bar,  pp.  227  et  seq. 
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corporate  rights  except  under  the  express  sanction  of  the  Federal 
Council  (/). 

Again,  foreign  corporations  differ  from  natural  persons  in  not 
possessing  a  nationality  in  the  strict  sense  of  the  word.  Their 
national  character  is  generally  determined  by  the  domicil  properly 
assignable  to  them;  and  this  has  been  variously  defined,  as  the 
place  where  the  corporation  has  its  principal  establishment  (^),  as 
in  Belgium  (A)  and  Roumania,  or  the  siege  social  legal  or  adnwiistratij 
by  the  French  Courts  and  the  Institute  (i) ;  it  need  not  be  the  place 
where  it  is  constituted  (Portugal,  Boumania) ;  and  in  England  its 
nationality  is  decided  by  the  place  which  is  the  centre  of  its  affairs  (A:). 
In  Italy  there  is  considerable  controversy  to  what  constitutes  the 
company's  "seat"  for  this  purpose.  If  the  "seat"  and  principal 
object  of  the  undertaking  of  a  commercial  company  are  in  Italy, 
although  the  company  may  have  been  formed  abroad,  it  is  con- 
sidered as  a  national  company  and  must  comply  with  Italian  law(/)» 
Foreign  commercial  companies  are  not  regarded  as  corporations, 
inasmuch  as  they  do  not  represent  a  peimanent  and  public 
interest  (m),  but  they  are  regarded  as  collective  entities  distinct 
from  the  persons  of  the  members  (/<)•  The  nationality  of  its 
members  is  immaterial  in  all  systems.  Its  nationality  may  be 
important  for  purposes  of  control  over  its  formation,  powers,  and 
dissolution,  or  for  taxation  (o).  The  standard  of  domicil  is  becoming 
more  and  more  the  rule ;  a  recent  example  of  this  is  the  Anglo- 
Kussian  treaty  securing  mutual  legal  recognition  of  corporations 
domiciled  in  the  respective  countries  ( j>). 

Foreign  Commercial  Corporations. — The  general  rule  of  limited 
recognition  with  regard  to  share  companies  {socictes  par  actions)  has 
received  the  sanction  of  the  Institute,  which  adopted  resolutions  to 

(/)  Intro.    Law    to    Civil    Code,  (/.)  See  ««;>ra,  p.  162. 

art.  10.  (/)  Com.  Code,  art.  230. 

{g)  WeiBs,  ii.  417.  (w)  Cass.  Turin,  March  7th,   1884, 

(A)  Law  of  1873,  s.  129.  Boboui  r.   Soc.   An.  Lionese,  I^gge, 

(0  Weiss,   ii.  415—418  ;    Ann.    of  1884,  ii.  226. 

InBt.,    Tab.    Gen.    84  ;    Boumanian,  (n)  Com.  Cod.,  art.  77. 

1889,   Cod.   Comm.,  s.   510.     Portu-  (o)  See  English  cases  on**  residence'' 

guese  Cod.  Comm.,  s.  110.    The  Qer-  of  foreign  corporations,  supra ^  p.  162. 

man  Code  of  Civil  Procedure  makes  the  ( p)  December  29th,  1 904 ;  Law  Mag» 

**seat"  of  a  company,  for  purposes  and   Bev.,   vol.    xxx.    210;    Herts., 

of  jurisdiction,   the  place  where   its  xxiv.  966. 
management  is  carried  on  (s.  19). 
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the  effect  that  sach  companies  constituted  according  to  the  law  of 
their  country  of  origin  have  the  right  to  sue  in  other  countries 
without  a  general  or  a  special  authorisation,  and  to  trade  there, 
subject  to  the  rules  of  public  order,  and  to  establish  branches  there. 
Such  companies  establishing  branches  and  offices  in  a  foreign 
country  must  fulfil  the  conditions  of  publicity  required  by  the  local 
law ;  want  of  these  formalities  should  not  annul  the  operations 
of  such  branches,  but  the  managers  and  representatives  of  such 
companies  can  be  made  responsible  (in  full)  for  all  business  done 
there,  according  to  the  law  of  the  country  where  the  breach  of  law  is 
committed:  and  the  legal  conditions,  whether  of  issue,  sale  of  shares, 
or  obligations  of  foreign  companies,  are  those  which  are  required  by 
the  law  of  the  country  where  such  acts  take  place  (q). 

These  propositions  are  illustrated  in  the  chief  municipal  systems 
of  law  in  which  the  salient  points  may  be  considered  to  be: 
(1)  their  capacity  to  sue  and  be  sued  (r) ;  (2)  their  power  to  carry  on 
business  through  a  branch  establishment  or  a  domiciled  repre- 
sentative. In  several  countries  they  are  subject  to  certain  con- 
ditions of  the  local  laws  for  native  companies,  e.g.,  registration. 

Eecognition. — The  right  of  foreign  commercial  companies  to  sue 
and  be  sued  is  now  generally  conceded.  This  right  of  legal 
recognition  does  not  imply  authorisation  to  carry  on  business, 
e.g.,  the  Anglo-Russian  treaty  of  1904  granting  mutual  legal  recog- 
nition to  each  other's  commercial  companies  expressly  excludes  the 
right  to  trade  in  Russia,  for  which  authorisation  is  still  required. 
Great  Britain  has  secured  by  treaty  legal  recognition  for  British 
companies  in  Belgium,  France,  Germany,  Greece  (for  Ionia), 
Spain,  Tunis,  Austria  (for  insurance  companies),  Italy  and  Russia ; 
but  none  of  these  treaties  give  the  right  to  trade  without 
authorisation. 

In  France,  until  1857,  authorisation  was  not  required  for  recogni- 
tion of  foreign  companies  by  the  Courts,  though  the  Executive 
required  their  licence  to  be  obtained,  and  the  Code  de  Commerce  («) 
seemed  to  require  it.  SocieUs  par  interets  en  nom  colleciif  (partner- 
ships), or  en  commandite,  are  judicially  recognised  by  custom 
impliedly  sanctioned  by  the  law  of  1857  with  regard  to  society 

{q)  Ann.  1892,  171.  formulated  by  the  International  Law 

(r)  A  code  of  rules  on  the  recogni-  Association  (Berlin  Report,  1906,  357). 
tion  of  foreign  companies  has  been  («)  Ai't.  37 
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ananyjnes  (t).  Owing  to  a  decision  of  the  Court  of  Cassation  in 
Belgium  in  1849,  that  foreign  joint  stock  companies  had  no  right  to 
legal  recognition,  a  treaty  was  made  between  France  and  Belgium 
in  1854,  mutually  granting  this  right  to  companies  authorised  by 
their  respective  Governments ;  and  a  French  law  of  1857  in  pur- 
suance of  this  allowed  to  limited  companies  and  other  associations, 
commercial,  industrial,  and  financial,  which  were  subject  to  the 
authorisation  of  the  Belgian  Government,  to  exercise  all  their  rights 
and  sue  in  France  conformably  to  French  law.  This  privilege 
was  extended  under  the  same  law  by  decree  to  other  countries, 
e.g.,  Luxemburg,  Switzerland,  Russia,  Holland,  Prussia,  Saxony, 
Austria,  Sweden  and  Norway.  In  the  case  of  Great  Britain  a 
special  treaty  (u)  was  required,  limited  joint  stock  companies  not 
being  authorised  within  the  meaning  of  the  French  law.  Under 
this  law  a  foreign  joint  stock  company  can  only  exercise  its  rights 
in  France  if  authorised  by  decree  of  the  Council  of  State  or  by 
convention  (v).  A  law  of  1867,  which  repeals  s.  87  of  the  Code  de 
Commerce  and  exempts  limited  liability  companies  not  in  the  nature 
of  tontines  or  life  assurances  from  authorisation,  though  subjecting 
them  to  formalities  which  do  not  apply  to  foreign  companies  (tc), 
does  not,  it  seems,  apply  to  foreign  companies  (x).  If  the  foreign 
company  belongs  to  a  country  the  law  of  which  does  not  require 
companies  to  be  authorised,  different  views  have  been  taken  by  the 
French  Courts  whether  authorisation  is  required  (y).  Companies 
en  commandite  par  actionSy  if  foreign,  are  governed  by  the  same 
rules ;  if  authorised  by  their  Government  they  are  recognised  in 
France,  and  also  if  not  so  authorised  subject  to  the  conditions  of 
the  law  for  such  French  companies  (z).  Otherwise  in  France  the 
personality  of  a  foreign  company  is  recognised  just  as  that  of  a 
foreign  individual,  and  its  constitution  governs  all  questions  between 
it  and  its  members  (even  though  Frenchmen),  or  its  creditors  in 
proceedings  abroad  (a) ;  it  need  not  fulfil  the  conditions  of  French 

(<)  Weiss,  ii.  419  ;  and  see  1878,  J.  in  France. 

632 ;  1887,  J.  347,  so  held  in  Germany.  (v)  Cassation,  1863 ;  Weiss,  ii.  430. 

(u)  Treaty    of     1862,    authorising  (w)  1905,  J.  229,  C.  A.,  Paris. 

English  commercial  financial  Indus-  (z)  Weiss,  ii.  433,  434. 

trial  associations  to  exercise  all  their  (y)  Weiss,  ii.  436,  438. 

rights  in  France,  Hertslet,  zi.  218.  (z)  Weiss,  ii.  445. 

See  also  law  of  January  30th,  1907,  as  (a)  1876,  J.  363,  Seine  T.  C. ;  1877, 

to  English  companies  issuing  securities  J.  237,  Cass.,  Paris. 
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law  as  to  subscription  of  capital  or  payment  of  proportion  of  value 
of  shares  (b),  and  disputes  between  them  and  their  members  will 
not  be  entertained  by  the  French  Courts  (c).  At  the  same  time  a 
foreign  company  will  not  be  allowed  to  act  in  fraudeui  of  its 
national  law  from  the  mere  fact  of  having  an  illusory  establishment 
abroad  (rf),  though  the  possession  of  an  agency  or  branch  in  France 
will  not  make  the  provisions  of  French  company  law  applicable  {e). 
Unrecognised  foreign  companies  in  France  can  be  sued  as  societit 
defait,  but,  it  seems,  cannot  themselves  sue  (/). 

Eight  to  carry  on  Business.  Place  of  Business. — In  France 
all  foreign  associations,  companies  and  enterprises  intending  to 
acquire  property  (hiens)  in  France  or  to  do  business  there  must 
deposit  at  the  bureau  of  registry  for  the  jurisdiction  in  which  they 
first  legally  exist  a  certified  copy  of  their  articles  of  association,  and 
are  subject  to  French  law  as  to  deposit  of  balance  sheet,  minutes  of 
proceedings,  and  analogous  documents  (//). 

In  Germany  the  right  of  a  foreign  corporation,  not  being  an 
insurance  company,  to  carry  on  a  branch  establishment  is  regulated 
by  State  law  (ft),  and  in  most  States  it  is  dependent  upon  Govern- 
ment permission,  which  is  only  granted  after  compliance  with 
requirements  which  are  sometimes  of  an  onerous  nature.  A  foreign 
company  having  obtained  permission  to  carry  on  a  branch  establish- 
ment must  regi3ter  certain  prescribed  particulars  in  the  Commercial 
Register  of  the  district  in  which  the  branch  establishment  is  to  be 
located  {i).  A  foreign  insurance  company  cannot  set  up  a  branch 
establishment  in  any  part  of  Germany  without  complying  with  a 
number  of  regulations  which  in  the  case  of  life  insurance  companies 
are  of  a  very  stringent  nature,  and  the  permission  to  carry  on  busi- 
ness may  at  any  moment  be  withdrawn  by  the  Federal  Council  (A;)- 

In  Austria  foreign  share  companies  require  authorisation  to  sue 
and  trade,  and  their  branches  in  Austria  are  subject  to  the  Austrian 

{h)  1883,  J.  521.  (y)  Law  of  1898;   as  to  taxation, 

(c)  1884,    J.   620;     1884,    J.    403;  see  1905,  J.  260. 

Bar,  p.  243,  (h)  See  Imperial  Gewerbeordnung, 

{(t)  1877,  J.  45.  8.  12. 

(f)  1881,  J.  158.  (0  Commercial  Code,  8.  201,  eub- 

(/)  Lyon  Caen,  1885,  J.  268;  Weiss,  8.  5. 

ii.  448  ;  see  1906,  J.  628  et  $eq,,  as  to  (k)  See  Imperial  Statute  as  to  Private 

possible  effect  of  Association  Law  of  Insurance  of  1901,  88.  87—91. 
July  1st,  1901. 


Digitized  by 


Google 


FOREIGN   COMPANIES  TRADING.  225 

company  law,  and  they  must  publish  reports  of  meetings  and 
accounts  (Z). 

In  Hungary  foreign  joint-stock  companies  (as  also  provident  and 
industrial  societies)  must  be  registered,  and  have  a  special  repre- 
sentative resident  in  Hungary  (m). 

In  Argentina  companies  validly  constituted  abroad,  who  establish 
themselves  or  a  seat  or  branch  iii  Argentina,  can  trade  in  any  way 
not  contrary  to  their  national  law(n),  and  are  subject  to  the 
Argentine  law  requiring  registration,  publication  of  actes  and 
mandates  of  representatives,  and  of  bankruptcy  (o).  Persons  con- 
tracting on  behalf  of  unauthorised  companies  are  liable  in  full 
personally  for  their  acts(2>). 

In  Belgium  foreign  limited  liability  companies  and  other 
associations  constituted  and  established  abroad  can  sue  and 
trade ;  if  they  have  a  branch  or  head  establishment  in  Belgium 
they  must  comply  with  Belgian  law  as  to  publication  of  "  actes  " 
and  accoimts ;  failing  publication  they  cannot  sue  other  persons ; 
their  representatives  have  the  same  rights  as  those  of  native 
companies  (5). 

The  law  of  Chili  provides  that  foreign  companies  {anonymes) 
cannot  constitute  agents  there  without  the  President's  sanction,  and 
agents  acting  for  them  without  Government  authorisation  are 
personally  liable  for  their  contracts  and  other  liabilities  (r). 

In  Denmark  foreign  companies  can  sue  and  trade  after  being 
settled  there  for  five  years  (like  foreign  persons)  («). 

In  Greece  foreign  associations  of  persons  have  the  same  rights  as 
foreigners ;  foreign  limited  liability  companies  can  only  trade  and 
sue  upon  recognition  by  the  authorities  of  reciprocity  (f). 

In  Holland  foreign  companies,  whether  partnerships,  commaiu 
dites  or  anonymes,  can  trade  without  authorisation  (u). 

In  Italy  commercial  companies  validly  constituted  abroad  can 
establish  secondary  seats  or  branches  in  Italy  on  complying  with 

(/)  Law  of  March  29th,  1873 :  Weiss,  Belgium  of  foreign  moral  persons,  see 

ii.  504.  1893,   J.    1123,  Woeste;    in   France 

(m)  Com.  Cod.,  Law  37  of  1875,  aria.  Eenault,  ibid.,  1118. 
210—217.  (r)  C.  C,  s.  468. 

(«)  C  C.  285—287,  288.  [a)  Law  of  December  29th,  1887 ; 

(o)  C.  C,  art.  1385.  Weiss,  ii.  523. 

(p)  C.  C,  8.  288.  (0  Weiss,  ii.  491. 

(q)  For  the  rights  of  succession  in  («)  C.  C.  art.  9;  Cass.  1888,  J.  619. 

B.c.L. — VOL.  II.  15 
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conditions  of  publication  of  statutes,  accounts,  names  of  directors 
and  representatives  in  Italy  (x). 

In  Luxemburg  recognition  is  required  for  foreign  limited  liability 
companies  to  do  business  and  have  rights,  except  for  German 
ones  (y). 

In  Mexico  foreign  companies  must  be  registered  with  particulars 
of  their  constitution,  and  show  that  they  have  been  duly  formed 
in  their  own  country,  and  must  publish  yearly  balance  sheets ;  and, 
failing  this,  persons  making  contracts  on  their  behalf  are  personally 
and  jointly  liable  upon  them  (z). 

In  Monaco  societes  en  nom  coUectif  and  societes  en  commandite  par 
interets  do  not  require  authorisation,  but  societes  en  commandite 
par  actions  and  societes  anonymes  do  (a). 

In  Portugal  commercial  companies  can  trade  though  having  no 
seat,  branch  or  agency  in  the  kingdom  (h) ;  and  though  formed 
abroad  they  are  treated  as  Portuguese  if  having  their  seat  and 
centre  of  business  there  (c) ;  they  are  subject  to  the  ordinary  law 
with  regard  to  publication  of  affairs  and  having  representatives, 
and  to  the  bankruptcy  law  if  they  have  a  branch  or  agency  there  (d) ; 
and  their  representatives  are  personally  liable  on  all  contracts  made 
by  them  in  such  capacity  (c). 

In  Eoumania  the  principle  of  reciprocity  prevails;  a  company 
having  its  seat  and  the  principal  field  of  its  enterprise  abroad  is  a 
foreign  one,  and  can  only  set  up  an  agency  in  Boumania  on  con- 
dition of  its  country  giving  the  like  privilege  to  Roumanian 
companies  by  treaty  and  recognition  of  Eoumanian  judgments,  and 
itself  fulfilling  the  general  law  as  to  publication  and  the  like.  A 
share  company  must  be  authorised  by  the  Executive  to  trade  after 
consulting  the  Chamber  of  Commerce,  and  must  give  security. 
Foreign  companies  cannot  have  greater  rights  than  they  do  at 
home,  or  than  foreigners  have  in  Roumania  (/). 

In  Russia  foreign  partnerships  and  commandites  are  recognised  as 
juridical  persons  (^f),  but  share  companies  are  not,  unless  a  treaty 

(x)  Com.  Cod.,  arte.  230—232.  (c)  I  hid,,  art.  110. 

(y)  Weiss,  ii.  491.  [d)  Ihid,,  art.  745. 

(z)  Com.  Cod.,  88.  15,  24,  265—267.  (e)  Ibid.,  art.  112. 

(a)  As  to  moral  and  legal  persons,  (/)  Cod.  Com.  236 — 250;  Weiss,  ii., 

see  1890,  J.  245.  539. 

(6)  Com.  Cod.,  arts.  6,  7,  109.  {g)  1891,  J.  725. 
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SO  provides :  e.g.j  treaties  with  France,  Germany,  Austria-Hungary, 
Greece,  Bulgaria,  Italy  and  Great  Britain  (h).  Foreign  companies, 
in  order  to  undertake  business  in  Eussia  must  obtain  authorisation 
from  the  Executive,  they  must  have  a  representative,  and  must 
have  their  statutes  examined  like  native  companies  (t) ;  their 
property  is  charged  with  liability  for  the  work  undertaken  by  them; 
no  authorisation  is  required  for  share  companies  only  selling  foreign 
products  in  Bussia,  or  foreign  navigation  companies  trading  with 
Bussia;  and  their  acquisition  of  land  is  subject  to  the  rules  governing 
its  acquisition  by  foreigners  in  various  districts  (A). 

In  Spain  foreigners  and  foreign  companies  can  trade  subject  to 
observing  the  law  of  their  country  as  to  capacity,  and  to  the  Spanish 
law  for  their  establishment  in  Spain  and  commercial  operations 
and  the  jurisdiction  of  the  Courts  (Z). 

In  Switzerland  there  is  no  Federal  law  dealing  with  foreign 
trading  companies,  and  the  cantons  reserve  this  jurisdiction  to 
themselves ;  but  foreign  companies  can  trade,  and  their  branches 
are  subject  to  the  laws  requiring  publication  of  constitution  (m). 

In  Turkey  foreign  share  companies  can  establish  agencies  and 
branches  by  authorisation  of  the  Minister  of  Commerce  granted 
after  inspection  of  statutes,  and  showing  that  they  are  not 
prejudicial  to  State  interest  or  morality  (;i).  Foreign  moral  persons, 
ecclesiastical  or  religious  establishments,  have  the  same  rights  as 
in  their  own  country  (o). 

In  the  United  States  foreign  corporations  are  generally  recog- 
nised as  juridical  persons.  This  is  by  comity  only,  and  each  State 
•can  impose  conditions  on  their  power  to  carry  on  business  within 
its  territory,  but  the  Supreme  Court  has  said  that  foreign  cor- 
porations devoting  themselves  to  inter-State  or  foreign  commerce 
cannot  be  subjected  by  individual  States  to  restrictions  on  their 
capacity  (p).   Special  restrictions  and  requirements  are  imposed  on 

(h)  Senate,    1897,    J.  208;    thus  a  (o)  1891,  J.  279.  281,  French  Con- 

Oerman  company  is  recognised.  sular  Court  at  Smyrna  applying  the 

(i)  Cod.  Com.  art.  1231  ;  1891,   J.  principle  recognised  by  Turkish  law 

720,  Barkowski;  1897,  J.  210.  not   French    law;      Ottoman    Law, 

(Jc)  Weiss,  ii.545— 6;  1891,  J.  722.  Young,  ii.  1. 

(J)  Com.  Cod.,  art.  15.  {p)  Pembina  Cons.  Silver  M.  and  M. 

{m)  Bar,  p.  245.  Ins.  Co.  v.  Pennsylvania  (1888),  125 

(n)  1888,    J.    438;    Law  of  1887;  U.  S.  181;   Beach,   Corporations,  ii., 

Ottoman  Law,  Young,  iv.  53  chap.  24;  Kent.  Comm.,  ii.  285. 
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certain  kinds  of  corporations,  e.g.,  in  New  York  on  insurance,  loan, 
mortgage  and  investment  corporations  (g). 

Domiciled  EepresentatiYe. — The  requirement  of  a  domiciled  repre- 
sentative or  attorney  for  a  foreign  company  is  found  in  many 
legislations  (r),  e.g.,  those  of  Turkey,  certain  of  the  United  States 
(Maryland  and  California,  Louisiana  and  Nevada),  and  Japan; 
France,  where  every  company  before  commencing  operations  in 
France  must  nominate  a  1  rench  representative  personally  liable 
to  the  Treasury  for  the  revenue  tax  and  fines  or  deposit  security, 
and  this  it  seems  applies  to  British  companies,  though  under  the  Con- 
vention they  are  allowed  to  "enjoy  all  their  rights"  in  France  («). 
Austria  requires  similar  agents  to  represent  foreign  companies  at 
their  branches  in  Austria,  and  so  does  Hungary,  which  does  not 
):equire  a  foreign  company  to  obtain  authorisation  if  a  Hungarian 
company  acts  as  its  agent ;  and  Denmark,  Italy,  Portugal,  Eussia, 
Turkey. 

Foreign  Sovereigns  and  States. — Foreign  States  are  recognised  as 
juridical  persons  in  most  States  (t),  e.g.,  in  France  and  Belgium 
they  are  liable  to  the  law  affecting  foreign  corporations,  but  their 
status  is  dependent  on  recognition  by  the  Executive,  though  it  has 
been  held  that  an  unrecognised  Government  de  facto  may  represent 
a  State  (u) ;  they  can  receive  and  succeed  to  property  in  France, 
but  it  seems  that  they  are  subject  to  the  requirement  of  authori- 
sation for  receiving  donations  (x),  and  to  the  law  of  mortmain  (?/), 
and  it  has  been  so  held  in  the  case  of  the  Pope,  who  was  treated  as 
entitled  to  all  sovereign  rights  in  France  (z).  In  Belgium  the 
position  seems  to  be  similar:  a  foreign  State  can  hold  land  in 
town  or  country,  but  cannot  take  legacies  except  by  the  authori- 
sation of  the  Government  (a).     In  Italy  foreign  governments  as 

{q)  See    Payne,  Banking  Laws  of  Eenault,  1893,  J.  1121. 

New  York,  6tli  edit.,  1903.  Cv)  ^^t  see  Weiss,  ii  408. 

(r)  See  also  Great  Britain,  mprOf  p.  {z)  1892,  J.   337,  447,  Montdidier ; 

158.  1893,  J.  384,  C.  A.  Amiens  andCassa- 

(«)  Weiss,   ii.    462;    1888,   J.    224,  tion,  1894,  J.  835;  Madrid,  1887,  J. 

Barclay.  755  ;    Weiss,  ii.   410.    In  Austria   it 

(t)  For  the  various  views  of  jurists  seems  that  the  Pope  can  hold  land, 

as  to  this,  see  1902,  J.  162,  n.  1895,  J.  226. 

(tt)  SeeLain6,  1893,  J.  289;  Weiss,  (a)  1893,  J.  1123,  1127,  Proj^t  de 

402;  1891,  J.  880,  882,  893.  loi    of    1887;    Code  Civil,   art.  910; 

{x)  Code  Civil,  s.  910  ;  Laine,  1893,  Weiss,  ii.  487. 
J.  277,  302 ;  and  1902,  J.  165  ;  and 
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lyell  as  other  foreign  moral  persons  can  claim  the  enjoyment  of 
civil  rights  (t),  but  the  Courts  have  declared  that  this  is  subject  to 
recognition  by  the  Italian  Government.  In  Japan  foreign  juristic 
persons  (which  include  only  States,  administrative  districts  and 
commercial  companies)  have  all  the  rights  given  to  Japanese 
ones(c). 

Principles  of  Jurisdiction. — Jurisdiction  over  foreign  sovereigns 
and  States  is  historically  subsequent  to  jurisdiction  over  their 
representatives  in  foreign  countries,  though  in  modern  times  the 
former  question  has  demanded  the  more  attention  owing  to  the 
increasing  participation  of  the  State,  not  only  at  home  but  also 
abroad,  in  relations  governed  by  municipal  law,  owing  to  its 
being  assimilated  in  many  respects  and  in  many  systems  to 
private  individuals.  In  early  times  of  international  law  there  was 
no  question  but  that  foreign  sovereigns  were  amenable  to  actions 
at  law,  either  voluntarily  by  submission  or  by  citation  upon  arrest 
of  their  property,  only  their  persons  and  personal  suite  and  their 
articles  of  personal  use  being  exempt  from  process ;  and  there 
were  numerous  examples  of  this  during  the  seventeenth  century 
in  the  Netherlands,  where  actions  on  contract  were  enforced  against 
foreign  sovereigns  (rf).  In  modern  times  a  distinction  has  been 
drawn  between  the  public  property  of  the  foreign  sovereign  and 
his  own  private  property,  as  being  mutually  independent  and  irre- 
sponsible ;  and  this  is  carried  further  by  the  tendency  of  the 
State  more  and  more  to  give  to  its  administrative  authority  a 
juridical  relation  towards  private  persons,  e.g.,  State  loans  («),  and 
by  the  recognition  of  the  principle  that  the  officials  of  a  foreign 
State  cannot  be  made  responsible  in  the  municipal  Courts  of  another 
State  for  acts  done  by  them  in  exercise  of  the  sovereign  rights  of 
their  State,  for  which  diplomatic  redress  only  is  available  (/)  • 
Modern  jurists  are  divided  in  opinion  as  to  what  should  be  the  legal 
position  of  foreign  sovereigns  so  far  as  questions  of  private  property 
are  concerned.     The  incompetence  of  Courts  to  exercise  jurisdiction 

(b)  Ai-t.  3  of  Civil  Code  ;  Cass.  Turin,  Gabba,  1888,  J.  180 ;  and  Bar,  1101— 
18th  November,  1882,  Morellet  v.  1103,  1106—1107,  ll'JO,  giving  in- 
State  of  Denmark,  Logge,  1883, 1. 194.  stances  of  claims  to  seize  the  property 

(r)  C.  C.  arts.  33,  36,  and  passim  up  of  absent  sovereigns, 

to  84.  (e)  Bar,  p.  1104. 

(ci)  See  Spee,  1876.  J.  329,  435  ;  Bar,  (/)  Bar,  pp.  1105,  1 106. 
1885,  J.  645  ;   Beauehet,   ibid,,   651  ; 


Digitized  by 


Google 


230 .  AUENS. 

over  them  is  upheld  by  Foelix,  Bolin-Jaequemyns,  Westlake,  Field, 
Demolombe,  Holtzendorff,  Gabba,  Cuvelier,  and  by  the  Goart 
of  Cassation  {g) ;  Phillimore,  Calvo  and  Bluntschli  do  not  pro- 
nounce decisively  for  or  against  it,  while  Laurent,  Spee,  Fiore, 
Macri,  Martens,  Weiss  and  others  deny  it  (ft). 

Bar*s  view  is  that  a  distinction  should  be  made  between  jurisdic- 
tion in  the  strict  sense  and  execution  of  process;  as  regards  the  former 
foreign  States  are  subject  to  the  Courts  ratione  viateruB  and  no 
farther,  so  far  as  the  nature  of  the  subject  requires  only,  e.g.^  for 
obligations  arising  out  of  an  act  of  sovereign  authority  of  the  foreign 
State,  like  a  loan  made  under  statute  which  is  considered  to  be 
subject  to  the  necessities  of  the  State  and  thus  no  jurisdiction 
ratione  loci  is  allowed ;  while  for  an  act  of  a  foreign  government  jttre 
gestionis  not  jure  impei'ii  it  can  be  made  liable  (i). 

The  municipal  Courts  have  jurisdiction  over  foreign  States  also 
jure  loci,  in  cases  connected  with  immovable  property  (forum  rei 
sita)  or  succession  (Joiiim  hereditatis),  or  by  voluntary  submission;  or 
upon  a  contract  made  and  to  be  fully  performed  within  the  jurisdic- 
tion (k)y  or  a  commercial  or  industrial  enterprise  or  railway  managed 
within  the  jurisdiction,  or  upon  delicts  or  quasi-delicts  committed 
within  the  jurisdiction  (2). 

As  regards  mode  of  execution,  this  is  not  allowed  against  exterri- 
torial persons  or  property  (m),  e.g.,  in  the  case  of  public  ships  (n), 
though  it  has  been  argued  that  they  should  be  placed  on  the  same 
footing  as  private  ships  (o).  In  England  mail  ships,  subject  to 
registration  and  a  standing  security  deposited  in  Court  by  their 
owner,  are  exempt  from  arrest  ( jO  ;  ^nd  abroad  in  the  case  of  mail 
ships  in  receipt  of  subventions  from  the  State  but  belonging  to 
private  individuals  or  companies  for  postal  purposes,  treaties  have 

{</)  1886,  J.  83.  lake,  8.  193 ;  Phillimore,  ii.  8.  113. 

(/<)  Cited  by  Bar,  pp.  1107,  et  aeq,  (/)  Project  of  the  Institute,  Ham- 

(»)  E,g,f  sale  of  commercial  articles,  burg,  1891,  Tab.  Gen.,  116  ;  1892,  J. 

Ghent,  1881,  J.  82  ;  Lucca  C.  A.,  1888,  314. 

J.  289  ;  Bar,  p.  1112  ;  Bmssels,  1878,  (m)  HoltzendorfP,  1876,  J.  431. 

J.  olo,  agent  of  foreign  government  (n)  Bar,  pp.  1115,  1123. 

not  personally  liable  ;  and  Cairo,  1876,  (o)  Matsunami,       Collision       with 

J.,    192,    no    action  lies  against  the  Warships. 

Egyptian  Government  in  an  Egyptian  {p)  1891,  54    &    55    Vict,    c    31; 

Court  Williams  and  Bruce,  Admiralty  Prao- 

(k)  Compare   English   law,    West-  tioe,  Part  II.  chap.  7. 
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been  made  exempting  them  from  arrest,  e.g.f  treaty  between  France 
and  Italy,  1875  (^)- 

In  Bar's  view  foreign  governments  should  not  be  absolutely 
exempted  from  the  local  jurisdiction,  but  process  should  not  be  put 
in  force  against  them  as  against  private  persons,  and  in  doubtful 
cases  the  competence  of  the  Courts  ratione  materia  should  be 
suspended  (r). 

Where  an  application  was  made  to  a  German  Court  by  a  coupon 
holder  of  a  loan  to  the  Roumanian  Government  the  Court  of  Berlin 
laid  down  the  principle  that  no  State  can  exercise  jurisdiction 
with  reference  to  another  except  on  its  voluntary  submission  (s). 

Bar  states  the  following  general  propositions  (t).  (a)  Municipal 
Courts  can  adjudicate  on  the  sovereign  acts  of  a  foreign  government 
if  they  are  preliminary  to  the  decision  of  a  question  of  private  right 
with  which  the  Courts  can  deal  (u)« 

(b)  Agents  of  a  foreign  government,  though  personally  liable  to 
the  jurisdiction,  are  not  liable  for  the  undertakings  of  their  principals 
unless  they  have  guaranteed  them,  but  only  for  their  own  obligations 
in  conducting  the  business  (x). 

(c)  A  sovereign  is  not  personally  liable  for  obligations  undertaken 
by  him  as  head  of  the  State  (y),  nor  after  he  has  ceased  to  reign  (z). 

(d)  A  State  is  liable  as  successor  of  a  private  person  under  con- 
tract, without  the  need  of  considering  whether  there  is  jurisdiction 
ratione  materice^  as  regards  the  latter's  creditors  (a). 

(e)  A  company  of  private  persons  may  exercise  sovereign  rights 
in  another  country,  and  is  then  liable  at  home  in  the  Courts  to 
process  and  execution  (b). 

(f)  Questions  regarding  private  rights  between  two  States  cannot 
be  decided  by  municipal  Courts  as  questions  of  public  law  (c). 

In  the  United  States  the  Supreme  Court  has  jurisdiction  in 
questions  arising  between  the  States  of  the  Union  or  such  a  State  and 

(«/)  1885,  J.  518—526;  Bar,  p.  1116.  1874,  J.  32. 

(r)  Bar,  1116.  (z)  Turin  C.  A.,  March  8th,  1871, 

(«)  Bar,  p.  1117.    So,  1906,  J.  464,  cited  by  Bar,  p.  1122. 

Cologne.  (o)  Bar,  p.  1122. 

{t)  Bar,  p.  1121.  (6)  Compare  the  English  law,  supra^ 

(m)  1876,  J.  274.  p.  149. 

ix)  1877,  C.  A.,  Paris,  1879,  J.  173  ;  (c)  Bar,  pp.  1122, 1123.     SeeQunet, 

Nantes,  1886,  J.  330.  Tab.  Gen.,  Etat  Etranger. 

{y)  Heirs  of  Emperor  of   Mexico, 
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fi  foreign  State  The  Unite4  States  may  sue  a  State,  but  the  United 
States  cannot  be  sued,  nor  can  a  citizen  of  any  of  the  United  States 
or  a  subject  of  a  foreign  State  sue  a  State  (^i). 

AmlMUMadorB. — The  question  of  jurisdiction  over  ambassadors  and 
exterritorial  persons  has  undergone  more  discussion  and  is  more 
islearly  governed  by  general  agreement.  Originally  ambassadors 
were  the  only  persons  entitled  to  exterritorial  privileges,  as  regards 
r.ivil  or  criminal  jurisdiction.  The  older  writers  (e)  only  allowed 
this  privilege  in  respect  of  the  person  of  the  ambassador  and  his 
personal  belongings  while  he  would  be  subject  to  the  local  jurisdic- 
tion by  reason  of  possession  of  real  property,  and  by  arrestment  of 
prpperty,  in  cases  where  he  carries  on  a  trade  in  the  country  and  the 
like ;  but  jurisdiction  was  then  founded  mostly  on  the  possibility 
.of  execution,  and  the  exemption  claimed  by  those  writers  for 
ambassadors  from  judicial  process  founded  on  arrestment  of 
property  or  domicil  was  not  co-exlensive  with  the  larger  conception, 
Jield  by  later  writers,  of  a  general  immunity  from  all  jurisdiction 
on  the  ground  of  the  ambassador  representing  his  sovereign,  and 
one  sovereign  having  no  authority  over  another  (/).  The  modern 
principles  of  procedure  do  not  require  jurisdiction  to  be  founded  on 
the  power  to  enforce  decrees;  and  in  Bar's  opinion  the  true  principle 
should  be  immunity  from  personal  process  only  against  himself  and 
his  personal  and  official  attendants  and  belongings.  Tliis  distinction 
between  the  two  senses  of  jurisdiction,  pronouncing  judgment  and 
enforcing  judgment,  and  the  exemption  of  ambassadors  from  the 
latter  only,  are  also  favoured  by  other  writers  (g).  The  English 
statute  (h)  has  been  taken  to  exempt  ambassadors  from  both  kinds 
of  jurisdiction  (i).  From  this  theory  Bar  deduces  the  following 
positions  :  (1)  That  jurisdiction  in  actions  against  an  ambassador 
must  be  the  same  against  him  when  present  in  the  country  or  when 
absent,  and  thus  it  is  generally  admitted  that  he  is  liable  in  respect 
of  questions  regarding  immovable  property  (fe). 

(2)  All  jurisdiction  except  what  is  founded  on  domicil  or  on  pro- 

(rf)  Kent.  Comm.,  i.,  298.  (/)  Bar,  p.  1073. 

(e)  Grotius,  Bynkershoek,  Yattel  and  {g)  Bar,  p.  1080. 

Edict    of  States  General  of  Nether-  (h)  7  Anne,  c.  12,  ss.  8,  5. 

lands,  1679,  proMbiting  process  against  (t)  Bar,  p.  1078. 

person  and  movable  property  of  am-  (A)  Bar,  p.  1081. 
bassadors.  Cited  by  Bar,  p.  1072  et  eeq. 
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cess  of  arrestment  against  property  (/),  can  be  asserted  against  an 
ambassador,  as  forum  contractus  Q,ndfojnm  successionis  Q,ndforinn  of 
choice  (not,  however,  by  counterclaim),  or,  as  shortly  put  by  Bar, 
such  as  will  receive  effect  on  sound  principles  of  international 
law  (m) ;  and  in  the  case  of  an  ambassador  carrying  on  a  trade  the 
same  considerations  should  govern  the  competence  of  the  Court  as 
in  the  case  of  a  private  person.  The  fact  of  trading  does  not  give 
the  Court  more  jurisdiction  over  him  (n).  Citation  is  not  a  necessary 
condition  of  jurisdiction,  as  it  need  not  involve  service  of  personal 
process  but  may  be  merely  an  intimation  in  solemn  form  (o). 

(3)  A  citation  of  the  party  which  does  not  make  appearance 
compulsory  may  l>e  delivered  to  an  ambassador,  and  an  act  of 
voluntary  jurisdiction  may  be  taken  against  him  ( ji;).  The  question 
whether  jurisdiction  is  granted  against  him  by  summons  or  by 
pleading  is  for  the  forum  to  decide  ((7).  Summonses  addressed  to 
Germans  having  exterritorial  privileges  must  be  delivered  through 
the  Imperial  Chancellor  or  a  minister  of  the  Federal  State  for  cases 
depending  in  German  Courts  (r). 

.  (4)  He  is  not  bound  to  obey  the  order  of  a  Court  to  give  evidence 
or  expert  opinion  («). 

(5)  His  voluntary  subjection  has  no  greater  effect  than  it  would 
have  in  the  case  of  a  private  person,  and  he  cannot  agree  to  personal 
process  against  himself  (t). 

(6)  In  questions  concerning  the  removal  of  an  ambassador  from 
his  house  or  rental  of  his  house  full  jurisdiction  and  execution 
should  be  exercised  against  him(M).  Phillimore  considers  him 
liable  to  interdict  or  other  defensive  jurisdiction  (x). 

(7)  No  provisional  measures  can  be  taken  against  an  ambassador's 
person ;  nor  can  his  property  be  attached  (y). 

(/)  See  Gennan  C.  P.  O.,  as.  15,  23.  1100. 

(m)  Bar,  p.  1082.  (/>)  Bar,  p.  1085. 

(i«)  The  Dutch  Court,  however,  so         (7)  Ibid. 
held  in  1721 ;  Bynkershoek,  De  Foro  (r)  German  C.  P.  O.,  s.  200. 

Legatorum,  xiv.  ;    Phillimore,  ii.,  s.  (s)  Bar,  p.  1086. 

181.  (0  T.  0.  Seine.  1886,  J.  592  ;    his 

(o)  Bar,  Gillespie,  1100,  cites  Taylor  immunity  being  one  of  public  order. 
r.  Best  (185-1),   14  C.  B.  487,  where  («)  Bar,   p.   1088,   1089  ;    and    the 

Maule   J.   indicated    a  similar  view,  Supreme  Court  of  Vienna  has  so  held, 

which,  however,  was  differed  from  1874,  see  Beauchet,  1884,  J.,  469. 
in  Magdalena  Steam  Nav.  Co.  v.  (x)  Inter.  Law,  ii.,  ss.  184,  185. 
Martin  (1859)  2  E.  &  E.  94;  Bar,  p.  (y)  Bar,  p.  1090. 
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(8)  The  ambassador  should  have  the  same  law  applied  to  him 
as  to  private  persons  as  regards  status  and  family  rights,  viz.,  the 
personal  law ;  and  as  regards  immovable  property  and  movable 
property,  the  lex  situs,  and  for  obligations  the  lex  loci  contractus  or 
actus  {z). 

The  privilege  of  immunity  begins  with  the  ambassador's  entry 
into  the  country  and  continues  for  a  certain  time  after  he  has  left 
it  (a).  It  extends  to  ambassadors  not  accredited  to  the  State  while 
travelling  in  it,  according  to  the  balance  of  authority  (b). 

Where  the  ambassador  is  a  subject  of  the  country  to  which  he  is 
accredited  it  is  disputed  whether  he  is  entitled  to  the  privilege. 
Many  refuse  it  to  him,  but  others  support  it  unless  the  State  to 
which  he  goes  declares  otherwise  at  the  outset  (c).  In  Bar's  view 
he  does  not  acquire  it  by  the  mere  assent  of  the  State  to  which  he 
goes,  but  he  acquires  such  a  privilege  as  is  necessary  for  the 
discharge  of  his  official  duties  (d).  This  has  been  so  held  in 
France  (e).  In  Germany,  owing  to  the  nature  of  the  German 
federal  constitution,  German  subjects  diplomatically  accredited 
to  the  Empire  are  not  given  immunity  from  German  jurisdiction, 
but  any  State  may  renounce  its  jurisdiction  over  a  subject  accredited 
to  itself ;  and  ambassadors  accredited  to  a  German  State  are  exempt 
from  its  jurisdiction  but  not  from  that  of  other  States  (/).  They 
have  exemption  from  taxes  and  duties  and  they  may  have  voluntary 
jurisdiction  to  a  limited  extent  with  regard  to  subjects  of  their 
State,  e.g.,  marriages,  but  this  depends  on  the  consent  of  the  State 
receiving  them  {g). 

Consuls  have  no  privilege  of  exterritoriality ;  but  the  consular 
archives  are  inviolable  from  the  local  civil  jurisdiction  (/«). 

By  treaty  they  often  have  the  power  of  supervising  the  interests  of 
the  subjects  of  their  State  (t)* 

(z)  Bar,  p.  1091.  (/)  Bar,  pp.   1076,    1093,   German 

(a)  So  in  England,  see  8u2)raf  p.  152.  Constitution,  s.  18. 

(h)  Bar,    p.     1092,     citing    Vattel,  {g)  Bar,  pp.  1094,  1095. 

Wheaton,  etc.  (h)  German    Constitution,    s.    21  ; 

(c)  Vattel,  p.  490  ;   so  in  England,  Clunet,   1888,  J.   53,  on  violation  of 

Macartney    v.    Garbutt    (1890),     24  French  Consulate  archives  at  Florence 

Q.  B.  I).  368  ;  but  not  if  there  is  mala  in    1887  ;    Institute,    1888 ;    Bar    p. 

fidesy  Cloete's  case  (1891),  71  T.  L.  R  1095. 
565.  (,)  Poitiers,  1886,  J.    703 ;    curator 

{d)  Bar,  p  1092.  abnenUe. 

(e)  1875,  J.  89. 
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The  principle  of  exterritoriality  itself  has  been  attacked  from 
early  times,  and  recently  by  Laurent  (A:),  but  is  generally  upheld  by 
jurists  and  established  in  practice  (I),  and  has  its  municipal 
analogies,  e.g.,  members  of  legislatures  being  exempt  from  civil 
process  (m).  It  has  been  proposed  to  extend  it  to  any  officials 
employed  or  present  in  a  State  not  their  own  (n).  Exhibits  sent  to 
international  exhibitions  do  not  enjoy  the  privilege,  not  being 
diplomatic  (o). 

APPENDIX    TO   CHAPTEE   UI. 

Liability  of  Aliens  to  Taxation. — The  only  class  of  taxation  in 
which  a  difference  can  be  made  between  natives  and  foreigners  is 
personal  taxation.  In  the  case  of  persons,  presence  within  the 
jurisdiction  nationality  and  domicil  are  possible  standards,  but  the 
first  of  these  is  not  regarded  as  giving  a  State  a  valid  international 
right  of  taxation,  and  the  right  of  a  State  to  tax  its  subjects  resident 
abroad  is  difficult  to  enforce.  A  personal  tax  on  living  persons 
generally  takes  the  form  of  income  tax  based  on  domicil ;  while  in 
the  case  of  deceased  persons  the  liability  of  a  succession  of  movable 
property  to  taxation  depends  similarly  on  the  international  character 
of  the  de  ciijus,  but  there  may  also  be  a  duty  levied  on  the  estate  or 
the  persons  benefiting  under  it. 

The  same  person  may  be  liable  to  personal  taxation  in  more  than 
one  State  if  he  is  liable  in  one  State  on  the  standard  of  nationality 
and  in  another  on  that  of  domicil.  To  avoid  this  double  taxation, 
domicil  is  generally  taken  as  the  guiding  principle,  e.g.,  this  is  so 
for  the  mutual  relations  of  the  German  States  to  each  other  though 
not  for  them  in  their  foreign  relations  (jy).  The  same  person  may 
also  have  different  residences  or  establishments,  commercial  or 
private,  in  different  countries,  which  may  constitute  several  different 
domicils  for  the  purpose  of  taxation,  and  each  State  may  impose  a 
personal  tax  on  the  owner  to  the  extent  of  the  property  within  its 

(k)  iii.,  88.  10,  11,  19,  25  and  80.  (o)  Clunet,  1878,   J.   81,  104,    105, 

(/)  Bar,  p.  1097.  197,  and  Bar,  p.  1099 ;  generally  8ee 

(w)  See  (Jerman  C.  P.  0.,  ss.  904,  Clnnet,   Journal,  "  Tables  Gen^rales, 

905.  Agent  Diplomatique  :  Consul." 

(n)  Schnaebele  Case,  Clunet,  1887,  {p)  Law  of  May  13th,  1870;  cited 

J.  xiv.  386,  Calvo,  ii.  935.  by  Bar,  b.  1 10. 
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boundaries  (^).  In  the  case  of  succession,  whether  to  lands  or 
movables,  the  lex  rei  siUe  governs  the  extent  of  the  liability  to  duty, 
and  one  State  should  not  take  into  account  in  taxing  property  within 
its  jurisdiction  other  property  of  the  same  person  abroad,  except  with 
regard  to  movable  property  abroad  belonging  to  a  person  dying 
domiciled  within  its  territories^  while  with  regard  to  movable  pro- 
perty belonging  to  a  foreigner  within  its  jurisdiction  a  State  does 
not  usually  now  impose  duty  on  its  transmission.  Jn  the  case  of 
juristic  persons  or  corporations,  though  to  tax  their  incomes  on 
the  dividends  payable  to  their  members  means  tax  the  individual 
twice  over,  this  is  generally  done ;  but  it  should  be  confined  to 
the  extent  of  the  property  within  the  jurisdiction  of  the  lex  rei 
siUBy  and  in  the  case  of  foreigners  to  the  amount  of  the  income 
made  in  that  country  only.  This  is  the  English  system  (r).  Bar 
thinks  that  debentures  ought  not  to  be  subject  to  income  tax,  their 
holders  being  liable  neither  by  nationality  or  domicil,  but  being 
merely  creditors  («),  and  that  foreign  creditors  of  debtors  of  a 
particular  country  should  not  be  put  in  a  worse  position  than 
foreign  creditors  of  that  State.  The  incidence  of  such  a  tax  as 
between  the  creditor  and  the  debtor  depends  on  the  law  of  the 
latter*s  country  so  far  as  the  deduction  of  it  from  the  dividends 
is  concerned ;  but  if  payment  is  to  be  made  in  a  third  country  it 
seems  that  the  deduction  cannot  be  made  {t). 

English  Law. — In  Great  Britain  these  general  principles  have 
been  followed  in  the  taxation  (1)  of  living  persons,  (2)  of  successions. 

Income  tax  is  payable  (1;  by  any  person  residing  in  the  United 
Kingdom  on  the  annual  profits  or  gains  arising  or  accruing  to  him 
from  a  profession,  trade,  etc.,  whether  it  be  carried  on  in  the  kingdom 
or  elsewhere ;  and  (2)  by  every  person  whether  a  British  subject 
or  not,  although  not  resident  in  Great  Britain,  on  his  annual 
profits  or  gains  arising  or  accruing  to  him  from  any  such  profession, 
trade,  Ac,  exercised  within  the  kingdom  (it).  As  regards  the 
former  class,  it  has  been  held  that  the  same  person  may  have  several 
residences  in  different  countries  and  be  liable  to  pay  tax  here  as 
well  as  to  pay  tax  abroad  on  profits  made  there  {x).    As  regards  the 

((/)  Bar,  8.  111.  different  grounds. 

(r)  See  infra.  (m)  1853,  16  &  17  Vict.  c.  34,  S;  2, 

(»)  Ss.  115.  116.  Sched.  D. 

(Q  Bar  (s.  116)  approves,  though  on  {x)  Eogers     v.     Inland     Ee venue 
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second  class,  it  has  been  held  that  foreign  finns  who  carry  on 
business  here  by  means  of  agents  are  liable  to  pay  tax  on  the 
amount  of  such  business  (?/),  and  that  contracts  with  British  sub- 
jects made  in  the  kingdom  will  create  such  a  liability  {z),  but  not 
buyings  of  goods  for  exportation  abroad  and  sale  there  (a). 

As  regards  successions,  it  is  important  to  remember  that  there 
are  two  distinct  types  of  death  duties,  namely :  (1)  the  duties  which 
are  payable  on  the  whole  estate  of  a  deceased  person,  or  on  a 
particular  part  thereof  {e,g.^  the  personal  estate,  the  real  estate 
situate  in  the  United  Kingdom,  etc.)>  without  regard  to  any  question 
as  to  the  benefits  accruing  to  particular  persons  or  as  to  the 
relationship  of  such  persons  to  the  deceased;  (2)  the  duties  which 
are  payable  in  respect  of  the  benefits  accruing  to  the  several 
persons  among  whom  the  estate  of  the  deceased  person  is  dis* 
tributed,  and  which  vary  according  to  the  relationship  of  each 
particular  beneficiary  to  the  deceased. 

Duties  belonging  to  the  first  class  have  existed  in  the  United 
Kingdom  since  1779  under  the  designations  of  "Probate  Duty," 
**  Account  Duty,"  and  "  Estate  Duty  "  (the  last-mentioned  duty 
being  the  only  one  of  the  kind  which  is  in  existence  at  the 
present  moment). 

Estate  duty  is  levied  on  all  property  passing  on  the  death  of  a 
deceased  person.  In  the  case  of  a  person  domiciled  in  the  United 
Kingdom  this  includes  movable  property  wherever  situate,  immov- 
able property  within  the  United  Kingdom,  but  not  immovable 
property  abroad ;  in  the  case  of  a  person  domiciled  abroad  his 
immovable  and  movable  property  situate  in  the  United  Kingdom  (6)  • 
Allowance  is  made  for  payments  of  estate  duty  in  respect  of  property 
situate  in  British  possessions,  if  reciprocal  treatment  is  there  given 
as  regards  property  in  the  United  Kingdom,  designated  by  Order  in 
Council  (c). 

(1879),  6  Sees.   Gas.,  4th  ser.  1109;  houn  (1888),  20  Q.  B.  D.  753. 

Lloyd  V,  Solicitor  of  Inland  Eevenue  (a)  SuUey  v.  Att.-Gen.  (1860),  6  H, 

(1884),  11  ibid.,  687:  Scotland;   and  &  N.    711.      Generally,   see    Dicey, 

Att.-Gen.  v.  Coote  (1817),  4  Price,  183  :  App.  note  17,  pp.  781  H  9eq. 

England,  cited  in  Bar,  p.  2o9.  (6)  Hanson,  Death  Duties,  pp.  2,  3 ; 

(y)  Erichsen  r.  Last  (1881),  8  Q.  B.  Finance  Act,  1894,  ss.  2,  22. 

D.  414.  (c)  57  &  58  Vict.  c.  30,  s.  20 ;  Froeth, 

(z)  Pommery    r.    Apthorpe    (1886),  Death  Duty  Acta,  1897, 176.    See  also 

66  L.  J.  Q.  B.  155 ;  Werle  v.  Colqu-  Dicey,  App.  note  17. 
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Gontiiiental  Law. — This  class  of  duties  is  not  known  in  Continental 
countries,  where  the  only  kind  of  death  duties  in  existence  belong  to 
ihe  second  type  (which  in  England  is  represented  by  the  "  Legacy 
Duty/'  existing  in  its  present  form  since  1796,  and  the  ^'  Succession 
Duty,"  existing  since  1868). 

A  comparison  between  the  international  effects  of  British  law  on 
the  one  side  and  foreign  systems  on  the  other,  of  which  German 
law  may  be  taken  as  an  example,  is  therefore  restricted  to  a  com- 
parison of  the  respective  effects  of  the  duties  belonging  to  the 
second  type.  For  the  purposes  of  the  comparison  it  is  also  con- 
venient to  disregard  the  duties  payable  under  English  law  in  the 
case  of  a  succession  of  interests  created  by  a  settlement  which  was 
operative  before  the  death  of  the  person  on  whose  death  the  duty 
is  claimed  (d),  and  simply  to  consider  the  duties  payable  in  respect 
of  the  benefits  received  immediately  on  the  decease  of  a  testator  or 
intestate,  out  of  the  property  over  which  he  had  an  unfettered 
power  of  disposition. 

Both  under  English  and  German  law  certain  classes  of  bene- 
ficiaries {e.g.,  descendants  or  ancestors  of  the  deceased)  are  exempt 
from  the  duties  in  question,  and  the  following  rules  apply  only  in 
so  far  as  any  duty  is  payable  at  all,  having  regard  to  the  relation 
between  the  deceased  and  the  beneficiaries. 

ButieB  charged  on  Movable  Estate. — Under  English  law  legacy 
duty  is  payable  as  regards  any  benefit  received  out  of  the  personal 
estate  of  a  testator  or  intestate  who  died  domiciled  in  the  United 
Kingdom,  no  regard  being  had  to  the  domicil  of  the  recipient  or  to 
the  situation  of  the  property  (e).  Succession  duty  being,  as  regards 
unsettled  property,  payable  exclusively  in  respect  of  succession  to 
immovables,  does  not  require  to  be  referred  to  in  this  place.  Where 
the  deceased  died  domiciled  out  of  the  United  Kingdom  no  legacy 
duty  is  payable,  though  the  personal  estate  go  to  British  bene- 
ficiaries, and  though  the  whole  of  such  estate  be  situate  in  the 

(rf)  Under  Englisli  law  duty  is  paid  tees  subject  to  the  jurisdiction  of  a 

on  any  such  succession,  notwithstand-  British    Court.        See    Att.-Gen.    v. 

ing  the  fact  that  the  deceased  was  Jewish    &c.,  Assn.,   1901,   1   K.    B. 

neither  a  British  subject  nor  domiciled  123. 

in  the  United  Kingdom,  if  at  the  date  (e)  Thomson  v.  Adv.-G.  (1845),  12 

of  the  succession  the  funds,  as  to  which  CI.  &  F.  1. 
it  takes  place,  are  in  the  hands  of  ti'us- 
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United  Kingdom.    The  domicil  of  the  deceased  is  the  only  criterion 
as  to  liability  to  legacy  duty. 

In  Germany,  on  the  other  hand,  the  liability  to  the  corresponding 
duty  depends  upon  three  factors :  the  nationahty  and  the  domicil 
of  the  deceased,  the  situation  of  the  property,  and  the  nationality  of 
the  recipient,  the  rules  being  as  follows : — 

(1)  Where  the  deceased  at  the  time  of  his  death  was  a  subject  of 
any  German  State,  duty  is  payable  on  the  whole  of  his  personal 
estate ; 

(2)  Where  the  deceased  at  the  time  of  his  death  was  domiciled  in 
any  German  State  (or,  having  no  domicil,  was  habitually  resident 
within  any  German  State),  duty  is  payable  on  such  parts  of  his 
personal  estate  as  are  situate  within  any  German  State ; 

(3)  Where  the  deceased  was  neither  a  German  subject  nor 
domiciled  or  resident  in  any  German  State,  duty  is  payable  on  such 
part  of  his  personal  estate  as  accrues  to  any  person  who  at  the  date 
of  accrual  was  domiciled  (or,  having  no  domicil,  was  habitually 
resident)  within  any  German  State  (/). 

PutieB  cliarged  on  Immovable  Estate. — As  regards  real  estate,  the 
situation  of  the  property  is  decisive,  according  to  English  as  well  as 
according  to  German  law,  without  regard  to  he  nationality  or 
domicil  of  the  person  to  whose  estate  such  realty  belongs  {g). 

In  France  the  actual  (not  legal)  domicil  is  looked  to  for  fixing 
the  liability  of  the  estate  of  a  deceased  foreigner  for  payment  of 
succession  duty,  and  all  foreign  assets  in  such  a  case  are  included  in 
the  aggregate  of  property  paying  this  duty,  debts  payable  abroad 


(/)  German    Finance   Act,    1906,  (^)  As  to  English  law  see  the  defini- 

Sched.  4,  s.  6.     Where  the  deceased  tion  of  **  real  property"  in  s.  I  of  the 

was  a  German  subject,  the  amount  of  Succession    Duty  Act,    1853  ;    as  to 

any  duty  paid  in  any  foreign  State  in  German  law  see  the  above  quoted  Act, 

respect  of  property  situate    in    that  Sched.  4,  s.   7.    Under  German  law 

State  is  deducted ;  where  he  was  not  a  gifts  inter  vivos  of  personal  or  real 

German    subject   and  when  duty  is  property  are  subject  to  the  same  duty 

payable  with  respect  to  any  property  as  devolution  on  death ;  in  the  case  of 

situate  in  Germany  forming  part  of  gi^ts  inter  vivos  the  date  of  thecomple- 

his  estate,  such  duty  is  remitted  in  so  ^o^  of  the  gift  is  the  date  at  which  the 

far  as  the  corresponding  duty  is  re-  nationality  or  domicil  of  the  donor  or 

mitted  in  the  State  of  which  he  was  a  the  situation  of  the  property  has  to  be 

subject  in  respect  of  property  forming  ascertained, 
part  of  the  estate  of  a  German  subject. 
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being  included,  but  not  land  or  corporeal  articles  situate  abroad  (Z^). 
Tbe  French  succession  duties  are  payable  on  all  the  property  of  the 
deceased  situated  in  France,  whatever  the  domicil(i).  Transmis- 
sions etitre-vifs  of  foreign  land  are  exempt  from  stamp  duty,  but 
not  those  of  foreign  personalty,  subject  to  exceptions  in  the  case  of 
sale  of  goods  agreed  to  be  delivered  and  paid  for  in  the  foreign 
country. 

In  the  United  States  the  general  rule  is  that  personal  taxes  are 
governed  by  personal  law,  and  real  taxes  by  the  lex  rei  sita  (fc). 
Debts  for  purposes  of  taxation  may  be  regarded  as  situate  at  the 
domicil  of  the  creditor,  but  mortgages  may  be  taxed  in  the  State 
where  the  land  charged  is  situate,  and  a  State  can  decide  constitu- 
tionally on  what  property  its  domiciled  citizens  can  be  taxed  (I). 
Taxing  power  is  limited  to  the  person's  property  or  business  within 
the  State's  territory  (m).  Property  in  transit  is  not  subject  to  local 
taxation  (n).  Domicil  is  taken  as  the  basis  for  taxing  successions 
in  Connecticut  (o) ;  the  situs  of  the  property,  real  or  personal,  is 
adopted  as  the  governing  principle  in  other  States  (p) ;  while  in 
others  taxation  is  based  on  both  domicil  and  situs,  e,g,^  New  York, 
adopting  the  former  for  residents  and  the  latter  for  non-residents  {q). 

The  Italian  law  exempts  from  succession  duty  both  movables  and 
immovables  which  are  situate  out  of  Italy,  whatever  may  be  the 
deceased's  nationality  or  domicil,  and  transmission  inter  vivos  of 
foreign  lands  is  also  exempt  from  stamp  duty  (?•),  Immovables  and 
movables  situate  abroad  are  not  liable  to  duty  as  part  of  the 
deceased's  succession  in  Louisiana  («),  or  Mexico  {t). 


[h)  1871,  August  23rd,  Law,  art.  4, 
Weiss,  ii.  175;  Lehr,  1883.  J.  13. 

(*)  The  present  law  establishing  tlie 
rule  of  succession  duty  is  that  of 
FebiTiary  25th,  1901. 

(fc)  Wharton,  vol.  i.,  Domicil,  ss.  80 
et  »eq.,  Taxation. 

(0  Ibid.,  pp.  161,  162, 

(m)  Ibid,, -p.  163. 


(w)  Ibid.,  p.  167. 

(o)  Ibid.,  p.  183. 

(/>)  E.g.,  Iowa  and  Vermont. 

(q)  See  Wharton,  tibi  cit.  supra, 
generally. 

(r)  Legge  Sulle  Tasse  di  Begistro, 
1897,  art.  12. 

(«)  1876,  J.  131. 

{t)  1876,  J.  225. 
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CHAPTEE  IV. 

INFERIOR  KINDS   OF   STATUS. 

SECTION  L 
Slavery. 

Upon  the  disappearance  of  slavery  in  Europe  it  commenced  in 
America.  The  great  Powers,  England,  France,  Holland,  Spain  and 
Portugal,  some  of  whom  boast  of  the  freedom  of  their  institutions, 
exerted  all  their  energies  and  authority  to  introduce  and  maintain 
it  in  their  colonies,  by  means  of  the  African  slave  trade.  Their 
resources  were  employed,  and  their  subjects  invited  and  encouraged 
to  fill  their  colonies  with  slaves.  We  turn  with  disgust  from  the 
various  expedients  by  which  these  States  endeavoured  to  secure  to 
themselves  the  monopoly  of  this  odious  traffic,  the  revenues  which 
they  derived  from  it,  and  the  remorseless  perseverance  with  which 
England  and  France  uniformly  resisted  every  attempt  on  the  part 
of  their  colonists  to  check  its  progress. 

To  tVie  existence  of  slavery  in  their  colonies  the  parent  States 
gave  the  fullest  and  most  active  encouragement.  Under  the 
sanction  of  their  laws,  and  the  decisions  of  their  Courts,  slaves 
became  property  (a).  But  whilst  they  sanctioned,  encouraged,  and 
recognised  the  legality  of  slavery  in  their  colonies,  they  denounced 
its  existence  in  their  possessions  in  Europe.  "  The  air  was  too 
pure  for  it  to  breathe  in,"  was  the  language  of  England (fc).  "On  ne 
connoit  point  d*esclave  en  France,  et  quiconque  a  mis  le  pied  dans 
ce  royaume,  est  gratifi^  de  la  liberte,"  was  the  language  of 
France  "(c). 

(a)  The  effect  of  the  British  Slavery  Jamaica  (1848),  6  Moo.  P.  C.  381. 
Abolition  Act,  1833,  was  to  make  the  (6)  Rushworth  Coll.  vol.ii.468)  citing 

Legislature  purchaser  of   the  slaves  decision  of  11  Eliz. 
subject  to  the  right  of  apprenticeship  (r)  20  St.  Tr.  13,  Causes  Celebres, 

reserved  for   a    certain  time   to  the  xiii.  525. 
owner:     Bichards    v,    Att.-Qen.     of 

B.C.L. — VOL.  II.  16 
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In  the  United  States  of  America,  wherever  the  State  laws 
recognised  the  status  of  slavery,  a  negro  was  prima  facie  con- 
sidered as  a  slave  and  the  property  of  somebody.  His  colour 
raised  a  presumption  of  his  status,  and  in  a  suit  for  freedom 
he  had  the  burden  of  proving  that  he  was  not  a  slave.  In  the 
so-called  free  States,  the  presumption  was  reversed  and  he  was 
presumed  a  freeman  (d).  In  the  Southern  States,  while  the 
slave  was  regarded  as  property,  it  was  as  a  peculiar  kind  of 
property,  sometimes  as  movable  and  sometimes  as  immovable  ; 
and  holding  a  slave  to  be  real  property  was  usually  for  the 
purposes  of  descent  and  distribution.  Notwithstanding  that  he 
was  property,  it  was  generally  recognised  that  the  slave  was  a 
person  having  volition,  that  he  was  capable  of  committing 
crimes  and  subject  also  to  the  protection  of  the  law  (e).  He 
might  acquire,  but  could  not  hold,  property  as  his  own,  and  any 
property  acquired  by  him  was  deemed  to  be  held  for  the  benefit  of 
the  master  (/). 

AlM)lition  of  Slavery. — The  status  of  slavery  has  now  been 
abolished  in  all  colonies  of  civilised  nations,  though  in  certain 
newly-acquired  territories  its  extinction  is  not  yet  complete.  Certain 
States  of  America  preceded  England  in  this  great  work.  Almost 
the  first  Act  of  the  legislature  of  Pennsylvania,  after  her  separation 
from  the  parent  State,  was  to  put  an  end  to  that  atrocious  system* 
England  afterwards  followed  the  example.  In  accomplishing  this 
great  act  of  atonement  and  humanity,  she  recognised  the  claims 
which  her  colonists  had  on  her  justice,  by  the  provision  she 
awarded  towards  compensating  for  then*  losses. 

Britieh  Dominions. — For  the  British  dominions  the  status  was 
abolished  from  August  1st,  1834  (g).  The  emancipating  Act  did  not 
extend  to  the  territories  of  the  East  India  Company,  Ceylon,  or 
St.  Helena  ( h).  As  regards  the  first  of  these,  by  the  Charter  Act 
of  the  same  year  (t)  the  Governor- General  in  Council  was  directed 
to  consider  the  means  of  mitigating  the  state  of  slavery  and  abolish- 


(d)  25  Amer.  and  Eng.  Encyc.  of  and    Hurd,    Law    of    Freedom    and 
Law  (1903),  1090,  1091.  Bondage. 

(e)  Ibidy  1092.  (^)  3  &  4  WiU.  IV.,  c.  73. 
(/}  Woods  V.  Pearce  (68  Ga.,  160).  (h)  S.  64. 

For  an  historical  account  of  the  system  (i)  3  &  4  Will.  IV.,  c.  8o. 

see   Cobb,    Law   of   Negro    Slavery, 
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ing  it  as  soon  as  practicable  {k) ;  and  the  status  was  abolished  in 
those  territories  in  1848  (Q. 

In  the  case  of  Ceylon,  upon  a  petition  from  the  Dutch  and  native 
inhabitants  proprietors  of  domestic  slaves,  it  was  declared  by 
Regulation  No.  9  of  1818  that  children  born  of  female  slaves  on  or 
after  August  12th,  1816  (the  Prince  Regent's  birthday)  should  be  con- 
sidered as  having  been  born  free.  By  Act  No.  14  of  the  same  year 
joint  property  in  slaves  was  abolished  in  the  Maritime  Provinces ; 
and  the  status  was  finally  abolished  by  Act  No.  20  of  1844.  In  St. 
Helena,  which  was  then  under  the  East  India  Company,  a  resolu- 
tion of  a  general  meeting  of  the  inhabitants  held  on  August  24th  ^ 
1818,  that  all  children  born  of  slaves  from  the  next  Christmas  Day 
should  be  free,  was  declared  by  proclamation  to  be  a  law  of  the 
island.  After  the  transfer  of  the  island  to  the  Crown  by  the 
Charter  Act  of  1883,  the  existing  slaves  were  gradually  liberated  till 
all  were  free  by  May  1st,  1886,  and  the  status  was  declared  illegal 
by  a  special  Act  (No.  24  of  1889)  (m). 

An  example  of  a  late  survival  of  the  status  is  found  in  the  pro- 
tectorate of  Zanzibar,  where  it  ceased  to  exist  on  October  1st,  1907. 

Foreign  GountrieB. — In  1848  the  immediate  emancipation  of  all 
slaves  in  the  French  colonies  was  ordered  by  the  Provisional 
Government,  and  a  Frenchman  taking  part  in  slave  traffic  was 
declared  to  lose  his  citizenship,  and  this  was  confirmed  by  similar 
decree  in  1858,  both  of  which  are  still  in  force.  In  the  later 
acquisitions  of  France  in  Africa  and  elsewhere,  the  status  has  been 
gradually  abolished  (n). 

In  1858  Portugal  passed  a  law  giving  slaves  in  her  dominions 
freedom  in  twenty  years,  and  in  the  meantime  placed  them  under 
tutelage. 

Holland  emancipated  all  slaves  in  Dutch  dominions  in  1863,  and 
her  example  was  followed  by  Denmark  and  Sweden. 

The  Spanish  colonies  which  effected  their  separation  from  the 
mother  country  in  the  early  years  of  the  nineteenth  century  tooli 

(k)  S.  88.  (ii)  1891,  J.  1237.  In  Tunis,  see  1891 , 

(l)  Indian  Act  No.  5  ;and  5  &  6  Vict.  J.  914.     Frenchmen  who  buy  slaves 

c.  101 .    Slavery  is  made  penal  in  India  in  order  to  set  them  free  are  not  liable 

by  ss.   370,   371  of  the   Penal  Code  to  the  loss  of  citizenship.      1898,  J. 

(Indian  Act,  45  of  1860),  and  forced  649;   and  1897,  J.  814;  and  see  1891 

labour  is  pimishable  {ibid.,  s.  374).  J.  1232  ;  case  of  Indians  brought  with 

(m)  Lucas, Hist  Geog.  iii.,  258,  259.  **  Buffalo  Bill"  to  Paris :  1889,  J.  437. 

16—2 
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early  action  for  this  purpose.  Buenos  Ayres  declared  all  children 
bom  to  slaves  after  January  Slst,  1818,  free ;  Columbia  emancipated 
all  such  born  after  July  16th,  1821,  at  eighteen  years  of  age ;  Mexico 
liberated  all  slaves  on  September  15th,  1829.  In  Brazil  and  Cuba 
the  status  is  still  in  course  of  extinction.  Brazil  abolished  slavery 
in  1871  except  for  existing  slaves,  and  all  slave  children  to  be  bom 
were  to  be  free,  but  were  to  serve  their  mothers'  owners  for  twenty- 
one  years.  A  fund  was  formed  for  redeeming  slaves,  the  Govem- 
ment  contributing  a  million  and  a  quarter  pounds  and  the  Emperor 
freeing  all  his  slaves,  as  did  many  large  landowners.  Another  law 
of  1881  abolished  slavery  for  the  future  and  provided  that  all 
children  bom  to  slave  mothers  should  be  free.  In  Cuba  a 
Spanish  law  of  1870  declared  every  slave  of  sixty  years  free  and 
children  born  after  its  date  free,  and  slavery  is  abolished  in  the 
new  Bepublic. 

In  Bussia  the  similar  status  of  serfdom  was  abolished  in  1861. 
In  the  United  States  all  slaves  were  declared  free  by  the  Federal 
Government  during  the  Civil  War,  which  originated  in  the  refusal 
of  the  Southern  States  to  agree  to  the  abolition  of  the  system  in 
their  territories ;  and  the  thirteenth  amendment  to  the  Constitution 
declared  that  neither  slavery  nor  involuntary  servitude,  except  as 
punishment  for  crime  whereof  a  person  has  been  duly  convicted, 
shall  exist  in  the  United  States  or  their  jurisdiction.  Under  this 
provision  the  United  States  Courts  have  had  to  consider  whether 
a  system  of  forced  labour  in  Mexico,  existing  at  the  time  of  the 
annexation  of  Mexican  territory  to  the  United  States  by  which 
debtors  were  obliged  to  work  out  payment  of  debts  on  the  land 
of  their  creditors,  known  as  '^  peonage,'*  was  forbidden,  and  an 
Act  of  1867  declared  unlawful  the  holding  of  any  person  to 
service  or  labour  under  this  system  (o).  Similarly  in  Mexico 
the  question  has  been  raised  whether  condemnation  to  perpetual 
forced  labour  for  an  oflfence  is  slavery,  but  has  been  answered  in 
the  negative  (p).  In  Japan  slavery  has  for  a  long  time  not  been 
recognised. 

In  Madagascar,  before  it  became  a  French  colony,  slavery  was 
abolished  in  1877.  Slavery  is  said  to  be  practically  abolished  in 
Siam. 

(o)  Peonage  Cases  (1903),  123  Fed.      U.  S.  sa  1990—1991,  6526,  5627. 
Eep.  671 ;  Act  of  1867,  Eev.  Stat,  of         {p)  See  1900,  J.  831. 
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The  civilised  Powers  of  the  world  have  also  bound  themselves  to 
suppress  the  slave  trade,  by  treaties,  of  which  the  last  example  is 
the  Brussels  Convention  of  1890  for  the  suppression  of  the  trade 
in  Africa,  and  they  have  also  entered  into  treaties  with  nations 
which  keep  the  status  on  foot  to  prevent  its  extension  outside  their 
limits  and  not  to  encourage  the  trade  in  slaves  in  any  way.  These 
treaties  and  the  practice  of  the  countries  where  it  was  still  in  force 
in  1876  are  set  out  in  the  report  made  by  the  British  Commission 
on  Fugitive  Slaves  in  that  year(r). 

Conflict  of  Law. — There  may  exist,  then,  a  status  which  is  legal  in 
the  countries  in  which  it  is  constituted,  but  illegal  in  another 
country  to  which  the  person  may  resort.  Although  the  status  is 
now  practically  non-existent,  it  seems  advisable  to  preserve  in  the 
present  edition  the  following  passages  of  the  original  chapter  which 
relate  to  the  question  of  conflict  of  law  with  regard  to  it,  as  furnish- 
ing an  analogy  for  the  decision  of  similar  conflicts  of  law  as  to  other 
kinds  of  status. 

In  this  conflict  there  has  been  an  uniformity  of  opinion  amongst 
jurists,  and  of  decision  by  judicial  tribunals,  in  giving  no  effect  to 
the  status,  however  legal  it  may  have  been  in  the  country  in  which 
the  person  was  bom,  or  in  which  he  was  previously  domiciled,  if  it 
be  not  recognised  by  the  law  of  his  actual  domicil  (s). 

Holland. — This  principle  was  adopted  by  the  Supreme  Council 
of  Mechlin  as  its  established  law.  In  1581  it  refused  to  issue  a 
warrant  to  take  up  a  person  who  had  escaped  from  Spain,  where 
he  had  been  bought  and  legally  held  in  slavery  (0.  The  ground 
of  this  decision  is  *^  propter  libertatis  personarum  usum,  hie  per 
aliquot  seecula  continue  observatum  "  (t^). 

Groenewegen,  in  his  commentary  on  the  title  De  his  qui  mi  vel 
alienijima  stmt  (x),  says  of  slavery,  "nomen  hodie  apud  nos  exolevit : 
aded  quidem  ut  servi,  qui  aliunde  hue  adducuntur,  simul  ac  imperii 
nostri  fines  intrarunt,  invitis  ipsorum  dominis,  ad  libertatem  procla- 
mare  possint :  id  quod  et  aliorum  Christianorum  gentium  moribus 
receptum  est."    It  seems,  however,  that  an  exception  was  made 

(r)  C.  1516,  1,  1876,  Appendix.  (m)  Christ.  Becis.  torn.  4,  Decis.  80, 

(«)  Costumen  van  Antwerpen,  cap.  n.  4. 

36,  arts.  1  &  2 ;  Costumen  van  Am-  {x)  "Leg,  Abrog.,  Inst,  I.  8,  3,  and 

sterdam,  cap.  39,  arts.  1  &  2.  authors  quoted  by  liim. 

{t)  Christ.  Decis.  tom.  4,  Decis.  80. 
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regarding  slaves  who  had  run  away  from  their  masters  in  the  Dutch 
colonies.  A  century  after  Groenewegen  wrote  the  above-mentioned 
words,  in  1736  and  1787,  in  the  Case  of  the  slave  Claas,  the  Court 
of  Appeal  of  Holland,  overruling  the  decision  of  the  sheriffs  of 
Amsterdam,  decided,  and  the  Supreme  Court  of  Holland  confirmed 
the  decision,  that  slaves  who  had  run  away  from  their  masters  in 
the  colony,  and  had  come  to  Holland  did  not  acquire  their  freedom, 
but,  on  a  requisition  made,  had  to  be  returned  to  their  masters  (ty). 
This  decision  was  in  accordance  with  the  resolution  passed  by  the 
States  General  in  1731  whereby  captains  of  home-going  vessels 
were  ordered  not  to  take  in  slaves  who  had  run  away  from  their 
masters  (z). 

A  placard  issued  by  the  States  General,  and  dated  May  23rd, 
1776,  declared  that  runaway  slaves  who  stayed  in  Holland  could 
be  claimed  by  their  masters  as  their  property.  Slaves  staying 
in  Holland  with  their  masters  during  a  short  period — of  six  months 
or  longer  in  cases  of  extended  stay — could  be  compelled  to  return 
to  the  colonies  and  remained  the  propei^ty  of  their  masters.  After 
that  peiiod  they  were  considered  to  be  free,  and  if  they  then 
returned  to  the  colonies  they  did  so  as  freed  men.  Slaves  who 
in  order  to  perform  some  business  in  this  country  had  been 
freed  by  their  masters,  were  considered  to  be  free  in  this  country, 
and  to  be  free  men  in  the  colonies.  If  they  had  been  sent  over 
for  such  purpose  without  being  freed,  they  did  not  obtain  their 
liberty  (a). 

These  provisions  were  confirmed  by  a  resolution  of  the  States 
General,  dated  September  30th,  1776,  which  stated  that  the  four 
slaves  who  had  been  brought  to  Holland  by  a  certain  Aron  Jacobs 
Polak  for  his  own  personal  service  without  any  promise  that  they 
would  receive  their  liberty,  would  be  and  continue  to  be  considered 
as  belonging  to  the  said  Polak  in  full  ownership,  and  that  nobody 
in  the  colony  of  Surinam  or  elsewhere  would  be  entitled  to  main- 
tain that  '*  because  they  had  been  in  this  country  [Holland]  they 
should  thereby  be  understood  to  have  obtained  their  liberty  "  (6). 

(y)  Grotius,  Begtsgel.  Observ.  lY.,  506;  Grotius,  Begtsgel.  Obsery.  lY., 

Obs.  16.  obs.  16 ;  Fockema  Andreee,  Cud  Ned. 

(a)  Groot    Plac.     Book,    vol.    vi.,  Burg.,  Becht  I.,  pp.  ;f5,  36. 

p.  259.  (6)  Gi-otius,  loc,  cit, 

(a)  Nedeii.    Jaarboeken    1776,    p. 
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Prance.— Although  the  Edits  of  April,  1615,  and  May,  1685,  had 
recognised  the  title  to  slaves  and  the  legality  of  slavery  in  the  colonies 
of  France,  yet  within  that  kingdom  it  was  illegal.  The  attempt  was 
made  in  the  celebrated  Negro  Case  in  France  to  deduce  from  these 
Edits  an  exception  in  respect  of  slaves  who  might  arrive  from  the 
colonies.  "  Si  en  France  on  ne  connoit  point  d'esclaves,  si  la 
seule  arriv^e  dans  ce  royaume,  procure  la  liberte,  ce  privilege  cesse 
a  regard  des  esclaves  n^gres  Fran9ois:  quelle  en  est  la  raison? 
C'est  qu'en  France,  c'est  que  par  une  loi  de  la  France  meme,  les 
esclaves  n^gres  de  nos  colonies  sont  constitu^s  dans  un  esclavage 
neeessaire  et  autorise  "  (c).  Such  an  exception  was  not  admitted, 
and  the  freedom  of  the  negro  was  established.  It  would  seem 
never  to  have  been  admitted  by  the  law  of  France,  but  the  slaves  of 
the  colonies,  immediately  on  their  arrival  in  France,  became 
absolutely  free. 

The  law  of  the  parent  State  did  not  acknowledge  the  status  of 
slavery,  but  treated  it  as  illegal  in  her  own  kingdom.  The  law  of 
France  was  opposed  to  that  of  her  colonies.  The  Edit  of  October, 
1716,  and  the  declaration  of  December  16th,  1788,  were  promul- 
gated for  the  express  purpose  of  enabling  the  master  to  retain  his 
slave,  provided  he  observed  certain  conditions.  If  those  conditions 
were  not  complied  with,  the  slaves  were,  by  the  express  terms  of  the 
Edit,  declared  free ;  **  faute  par  les  maitres  des  esclaves  d*observer 
les  formalites  prescrites  par  les  precedens  articles,  les  dits  esclaves 
seront  libres,  et  ne  pourront  etre  reclames  "  (d).  « 

The  case  of  **  La  Liberte  reclamee  par  un  N^gre  contre  son  Maitre 
tCr.,"  in  Les  Causes  CeUbres,  appears  to  have  been  decided  in  1738. 
The  grounds  on  which  his  freedom  was  claimed  were,  that  the 
master  was  not  one  of  the  persons  contemplated  by  the  Edit^  and 
that  if  he  were,  he  had  not  performed  the  conditions  on  which  he 
was  entitled  to  retain  the  person  in  slavery. 

Great  Britain. — In  1729  Sir  P.  Yorke,  then  Attorney-General,  and 
Mr.  Talbot,  the  Solicitor-General,  of  England,  gave  their  opinion, 
that  a  slave  by  coming  from  the  West  Indies,  either  with  or  without 
his  master,  to  Great  Britain  or  Ireland,  did  not  become  free ;  and 
that  his  master's  property  or  right  in  him  was  not  thereby  deter- 
mined or  varied  (e). 

(c)  20  State  Trials,  p.  14.  (^)  Ihkl.y  4. 

('0  Ihid,  12. 
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This  opinion  was  acted  on.  Slaves  who  had  arrived  in  England 
from  the  British  colonies  were  bought  and  sold  publicly  in  the  cities 
of  London,  Bristol,  and  Liverpool,  and  in  the  year  1771,  when  the 
negro  SommersetVs  Case  was  decided,  it  was  said  there  were  at 
least  fourteen  thousand  slaves  in  London.  The  Court  of  King's 
Bench  in  that  case  distinctly  and  expressly  recognised  the  principle 
that  the  status  of  slavery  '^  was  a  municipal  relation,  an  institution, 
therefore,  confined  to  certain  places,  and  necessarily  dropped  by 
passage  into  a  country  where  such  municipal  relation  did  not 
subsist.  The  negro,  making  choice  of  his  habitation  in  England, 
had  subjected  himself  to  the  penalties,  and  was  therefore  entitled  to 
the  protection  of  its  laws  "  (/). 

A  few  years  afterwards  the  case  of  Knight  v.  Wedderhimi  was 
brought  before  the  Court  of  Session  in  Scotland.  The  master 
claimed  Knight  as  a  slave,  but  the  Court  adopted  the  principle  that 
slavery  was  not  recognised  by  the  laws  of  that  kingdom,  and  was 
inconsistent  with  the  principles  thereof  and  that  the  regulations  in 
Jamaica  concerning  slaves  did  not  extend  to  that  kingdom ;  and 
repelled  the  defender's  claim  to  a  perpetual  service  {g). 

The  principle  established  by  these  decisions  rests  on  grounds 
which  are  indisputable.  A  status  which,  like  slavery,  was  the 
creature  of  municipal  regulation  alone,  could  have  no  existence  in 
a  country  where  that  regulation  not  only  had  no  force,  but  was  at 
variance  with  the  law  of  that  country. 

It  has  also  been  applied  when  the  person  has  placed  himself 
beyond  the  limits  of  the  country  in  which  the  status  existed  by  law, 
and  become  subject  to  the  law  of  another  country,  whose  institutions 
did  not  recognise  that  status,  although  he  did  not  put  his  foot  on 
her  shores.  Thus,  it  has  been  decided  that  no  action  could  be 
maintained  in  an  English  Court  of  justice  against  the  captain  of  a 
man-of-war  for  receiving,  and  allowing  to  remain  on  board  his 
vessel,  slaves  who  had  escaped  from  a  country  in  which  slavery 
existed.  The  opinions  of  two  of  the  learned  judges  Qi)  are  expressed 
by  them  to  be  founded  on  the  principles  which  had  decided  Sowi???er- 

(/)  Sommersett's  Case,  20  State  Serfdom  seems  to  have  existed  in  Scot- 
Trials,  68,  Mr.  Alley ne's    argument;  land  till  1779. 

and  observations  of  Lord  Mansfield,  {h)  Forbes  r.   Cochrane    (1824),    2 

coL  71.  Bani.  &  Cress.,  at  pp.  463—5. 

{(f)  Mon\  Diet  Decis.,  14,548, 14,549. 
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sett's  Case.  "  The  law  of  slavery  is  a  law  in  invitum ;  and  when  a  party 
gets  out  of  the  territory  where  it  prevails,  and  out  of  the  power  of 
his  master,  and  gets  under  the  protection  of  another  power,  without 
any  wrongful  act  done  by  the  party  giving  that  protection,  the  right 
of  the  master,  which  is  founded  on  the  municipal  law  of  the 
particular  place  only,  does  not  continue,  and  there  is  no  right  of 
action  against  a  party  who  merely  receives  the  slave  in  that  country, 
without  doing  any  wrongful  act.  .  .  .  Put  the  case  of  an  uninhabited 
island,  discovered  and  colonised  by  the  subjects  of  this  country;  the 
inhabitants  would  be  protected  and  governed  by  the  laws  of  this 
country.  .  .  .  Freedom  would  be  as  much  the  inheritance  of  the 
inhabitants  and  their  children,  as  if  they  were  treading  on  the  soil 
of  England.  Now,  suppose  a  person  who  had  been  a  slave  in  one 
of  our  own  West  Indian  settlements,  escaped  to  such  a  country,  he 
would  thereby  become  as  much  a  freeman  as  if  he  had  come  into 
England.  He  ceases  to  be  a  slave  in  England,  only  because  there 
is  no  law  which  sanctions  his  detention  in  slavery ;  for  the  same 
reason,  he  would  cease  to  be  a  slave  the  moment  he  landed  in  the 
supposed  newly-discovered  island.  In  this  case,  indeed,  the 
fugitives  did  not  escape  to  any  island  belonging  to  England,  but 
they  went  on  board  an  English  ship  (which  for  this  purpose  may 
be .  considered  a  floating  island)  and  in  that  ship  they  became 
subject  to  the  English  laws  alone.  They  then  stood  in  the  same 
situation  in  this  respect  as  if  they  had  come  to  an  island  colonised 
by  the  English.  It  was  not  a  wrongful  act  in  the  defendants  to 
receive  them,  quite  the  contrary.  The  moment  they  got  on  board 
the  English  ship  there  was  an  end  of  any  right  which  the  plaintiff 
had  by  the  Spanish  laws  acquired  over  them  as  slaves.  They  had 
got  beyond  the  control  of  their  master,  and  beyond  the  territory 
where  the  law  recognising  them  as  slaves  prevailed.  They  were 
under  the  protection  of  another  power.  ...  When  they  got  out  of  the 
territory  where  they  became  slaves  to  the  plaintiff  and  out  of  his 
power  and  control,  they  were,  by  the  general  law  of  Nature,  made 
free,  unless  they  were  slaves  by  the  particular  law  of  the  place 
where  the  defendant  received  them.  They  were  not  slaves  by  the 
law  which  prevailed  on  board  the  British  ship  of  war.'* 

"Although,"  said  Best,  J.  (i)  "the  English  law  has  recognised 
slavery,  it  has  done  so  within  certain  limits  only.  .  ,  .  There  is  no 
(i)  lUd.  at  pp.  468—472. 
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statute  recognising  slavery  which  operates  in  the  part  of  the  British 
Empire  in  which  we  are  now  called  upon  to  administer  justice.  It 
is  a  relation  which  has  always  in  British  Courts  been  held  inconsis- 
tent with  the  constitution  of  the  country.  ...  If  the  right  sought  to 
be  enforced  is  inconsistent  with  the  law  of  England,  .  .  .  English 
municipal  Courts  cannot  recognise  it.  .  .  .  Whatever  service  the 
slave  owed  by  the  local  law  is  got  rid  of  the  moment  he  got  out  of 
the  local  limits." 

"  The  principle  of  this  decision,"  said  Sir  John  Coleridge,  in  a  note 
in  his  edition  of  Blackstone's  Commentaries,  "  is,  that  slavery  is 
not  a  state  recognised  by  the  law  of  Nature  generally,  or  the  law  of 
England  locally ;  and  wherever  it  legally  exists  it  does  so  only  by 
the  force  of  some  local  law.  Whenever,  therefore,  a  slave  comes 
from  the  place  where  it  is  recognised  into  a  place  under  the  English 
law,  he  ceases  to  be  a  slave,  because  the  local  law  loses  its  force, 
and  the  English  law  neither  itself  sufifers  the  relation,  nor  will,  by 
the  comitas  inter  communitates,  enforce  any  local  law  contrary  to 
the  law  of  Nature.  An  English  ship,  or  a  territory  newly  discovered 
by  Englishmen,  are  for  this  purpose  the  same  as  England,  because 
the  English  law  of  freedom  will  apply  equally  in  each,  and  be  the 
right  of  every  one  there  "  (k). 

The  international  aspect  and  effect  of  slavery  and  the  duties  of 
public  officers  of  a  State  which  does  not  recognise  the  status,  and 
forbids  it,  underwent  considerable  discussion  at  the  hands  of  the 
Fugitive  Slaves  Commission,  1876  (1)  whose  duty  it  was  to  report  to 
the  British  Government  what  course  should  be  taken  by  officers  of 
British  men-of-war  towards  fugitive  slaves  belonging  to  citizens  of  a 
friendly  Power  when  within  the  territorial  waters  of  that  Power  or 
upon  the  high  seas ;  and  considerable  diversity  of  opinion  as  to  the 
English  view  of  the  status  was  shown.  Without  going  into  all  the 
findings  of  the  commissioners  or  the  view  of  the  majority  as  to  the 
public  duty  of  a  State  in  this  regard,  it  is  sufficient  for  the  present 
purpose  to  say  that  the  majority  were  of  opinion  that,  first,  a  slave 
getting  on  board  a  British  public  ship  in  foreign  territorial  waters 
lias  no  right  to  be  retained  there  by  the  mere  fact  of  his  presence 
there ;  secondly,  no  State  should  encourage  its  subjects  to  violate 
the  territorial  law ;  and  thirdly,  English  Courts  recognise  the  rights 
given  to  slave  owners  by  the  law  of  their  country,  in  spite  of  the 

(k)  1  Bl.  Com.,  p.  127,  n.  (/)  Pari.  Pap.  C.  1516. 
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fact  that  the  status  has  been  prohibited  in  British  dominions.  The 
minority,  consisting  of  Sir  Robert  Phillimore,  Mr.  Mountague 
Bernard,  and  Professor  Sir  Henry  Maine,  were  of  opinion  that  the 
second  proposition  must  give  way  to  British  ideas  of  humanity 
and  justice.  They  further  expressed  the  view  that  laws  creating  the 
status  of  slavery  were  local  not  only  in  the  sense  that  they  have  legal 
force  in  particular  countries  only,  but  in  the  further  sense  that  they 
create  a  status  not  recognised  in  other  countries ;  and  that  though 
the  right  to  own  a  slave  as  property  in  a  slave-holding  country  may 
be  recognised  elsewhere  and  this  has  been  so  held  in  Great  Britain, 
the  right  to  compel  obedience  of  a  slave  cannot  be  enforced  in  any 
country  where  slavery  is  illegal.  On  the  other  side.  Lord  Chief 
Justice  Cockburn,  in  an  elaborate  review  of  the  English  statutes 
and  judgments  on  the  subject,  took  the  view  that  the  local  slave  law 
must  prevail  over  English  law  within  its  own  jurisdiction,  and 
English  Courts  should  respect  the  rights  conferred  on  individuals  by 
that  local  law.  From  the  point  of  view  of  international  comity  the 
latter  attitude  seems  preferable,  especially  in  the  particular  case 
where  the  only  claim  to  apply  the  English  law  to  the  subject  of 
another  State  rests  on  the  fiction  of  exterritoriality. 

This  view,  moreover,  that  a  slavery  law  has  only  a  local  effect, 
but  is  not  to  be  denied  any  eflfect  whatever  as  being  criminal  or 
invalid  by  the  law  of  nations,  is  borne  out  by  the  English  decisions, 
which  do  not  go  so  far  as  the  view  expressed  by  Mr.  Justice 
Coleridge,  in  his  edition  of  Blackstone  above  cited  (;n).  Thus  in  the 
Prize  Court  it  has  been  held  that  foreign  ships  whose  law  allowed 
them  to  engage  in  the  slave  trade  could  not  be  condemned,  though 
if  that  law  forbade  the  trade  it  would  be  otherwise.  ^*  Where  the 
municipal  laws  of  a  country  to  which  the  parties  belong  have  pro- 
hibited such  trade,  our  Courts  hold  it  illegal  on  general  principles 
of  justice  and  humanity,  and  refuse  to  restore  such  ships;  but 
though  they  consider  the  trade  to  be  generally  contrary  to  those 
principles  where  it  is  not  tolerated  by  the  law  of  that  country,  they 
will  respect  the  property  of  persons  engaged  in  it  under  sanction  of 
the  laws  of  their  country  "  (w).  The  Prize  Court  thus  released  a 
French  slave  trader  at  a  time  when  France  had  not  prohibited  the 
trade  or  allowed  the  right  of  search  to  English  ships  on  the  ground 

(m)  Supra,  p.  250.  95  ;  "  The  Amedie"  (1810),  1  Act.  240; 

[h)  **The  Diana"   (1813),  1  Dods.      and"  TheFortuna"  (1811),  1  Dods.81. 
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that  the  trade  was  not  piracy  but  a  traffic  strictly  legal  and 
encouraged  by  many  States  (o). 

English  Courts  have  also  enforced  against  English  subjects  claims 
in  tort  or  breach  of  contract  arising  out  of  traffic  in  slaves  in 
countries  where  it  is  legal,  in  spite  of  the  statute  of  1848  which 
prohibits  British  subjects  from  engaging  in  the  trade  anywhere,  as 
well  without  as  within  British  dominions,  but  contains,  however,  a 
proviso  that  in  all  cases  where  the  holding  or  taking  of  slaves  should 
not  be  j)rohibited  by  this  or  any  other  Act,  it  should  be  lawful  to 
sell  or  transfer  such  slaves.  A  Spanish  subject  has  thus  recovered 
damages  in  an  English  Court  from  a  British  captain  of  a  man-of- 
war  for  seizing  off  the  coast  of  Africa  a  Spanish  ship  with  a  cargo 
of  slaves,  when  there  was  no  treaty  existing  between  England  and 
Spain  allowing  such  seizure,  although  such  an  action  could  not 
have  been  brought  by  a  British  subject,  the  only  defence  open  to 
him  being  that  the  act  is  an  act  of  State  for  which,  however, 
ratification  by  the  British  Government  is  necessary  (p),  SimDarly, 
a  British  subject  has  been  held  liable  in  damages  for  breach  of  a 
contract  for  the  supply  of  slaves  made  in  Brazil  where  he  is  domi- 
ciled and  where  slave-holding  was  lawful,  the  contract  being  lawful 
there  and  to  be  entirely  performed  there  (g).  Foote  explains  this 
attitude  of  our  Courts  towards  slavery  as  a  status  not  illegal  jure 
gentium^  by  the  historical  fact  that  slavery  was  legal  in  British 
dominions  at  one  time  and  is  only  illegal  now  so  far  as  the  statutes 
have  expressly  made  it  so  (s). 

United  States. — In  the  United  States,  the  conception  given  to  the 
status  of  slavery  varied  little  as  between  the  States  in  which  the 
institution  was  recognised,  but  when  it  became  the  subject  of  legal 
construction  before  the  Courts  of  States  which  did  not  recognise  it, 
considerable  difficulty  arose.  Thus,  where  the  master  of  a  slave  took 
him  to  a  State  in  which  slavery  was  prohibited  with  the  purpose  of 
taking  up  permanent  residence  there,  it  was  admitted,  even  in  the 
slave-holding  States,  that  the  slave  became  thereby  emancipated  (0- 

(o)  **  The     Le     Louis  "    (1817),    2  N.  S.  861 ;  29  L.  J.  C.  P.  348.  American 

Dods.  210.  Courts  would  not,  however,  recognise 

(/>)  Madrazo  v.  Willes  (1820),  3  B.  &  such  contracts. 

Aid.  353;   Buron  v.  Denman  (1848),  («)  Foote,  p.  388. 

2  Ex.  167.  (0  25  Amer.  and  Eng.  Encyc.  of 

(q)  Santos  V,  lUidge  (1860),  8  C.  B.  Law,  1105,  cases  cited  at  note  1 
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Where,  however,  there  was  no  intention  of  acquiring  domicil,  the 
status  of  slavery  was  considered  to  he  retained,  in  the  slave-holding 
States  {u),  whereas  in  the  North  the  Courts  consistently  refused 
to  give  effect  to  the  status  created  by  the  law  of  the  domicil  (x).  In 
a  leading  Federal  case  this  was  founded  upon  the  doctrine,  stated  by 
way  of  dictum,  "  that  the  peculiar  personal  status,  as  to  his  capaci- 
ties or  incapacities,  which  an  individual  derives  from  the  law  of  his 
domicil,  and  which  are  imparted  only  by  that  law,  is  suspended  when 
he  goes  beyond  the  sphere  in  which  that  law  is  in  force  "  (y).  The 
principle  is  manifestly  too  broadly  stated  in  these  terms,  and  the 
weight  of  authority  finally  adopted  the  correct  principle  that  a  status 
considered  immoral  in  the  local  State  will  not  be  given  extraterri- 
torial effect  within  it  (z). 

In  order  to  obviate  the  working  of  the  rule  where  slaveholders 
entered  free  territory  simply  as  tourists  or  transient  sojourners,  a 
number  of  Northern  States  enacted  laws  permitting  them  to  take 
their  slaves  back  with  them  to  their  place  of  domicil  (a). 

Wherever  the  sale  or  hire  of  slaves  constitutes  the  consideration 
of  a  contract,  American  Courts  will  now  deem  the  contract  illegal, 
no  matter  where  made,  or  where  to  be  performed,  for  the  reason 
that  the  institution  is  now  considered  as  one  of  those  condemned  by 
the  policies  of  all  (or  almost  all)  civilised  States.  Tlie  immorality 
proceeds  here  from  a  rule  of  private  international  law  rather  than 
from  the  edict  of  any  particular  jurisdiction  (b).  But  this  was  not 
always  the  case,  and  at  a  time  when  slavery  existed  only  in  a  part  of 
the  territory  of  the  United  States,  a  note  given  in  payment  for 
slaves,  or  for  slave  hire,  payable  in  a  State  where  slavery  was  lawful, 
was  held  enforceable  even  in  States  which  did  not  recognise  the 
institution  (c). 

Canada. — Similarly  the  Upper  Canada  Court  of  Queen's  Bench  has 
held  that  under  the  Ashburton  Treaty  and  the  Canadian  Statutes  (cc), 

(u)  Ibid,,  cases  cited  at  note  2.  18  Pick.  (Mass.)  at  p.  198,  citing  Laws 

(x)  Commonwealth  v.  Aves  (1836),  of  E.  I.  1798,  607  ;  1  Eev.  Laws  N.  Y. 

18  Pick.  (Mass.)  193 ;  Butler  v.  Dela-  657 ;  Purdon's  Dig.  of  Pa.  Laws,  650. 

plaine  (1821),  7  Serg.  &  E.  (Pa.),  378.  (6)  Wharton,  C.  L.,  1905,  p.  1182. 

(y)  Polydore    v.    Prince    (1837),    1  (c)  Greenwood  v,  Curtis    (1810),  6 

Ware,  at  p.  410.  Mass.  358 ;  4  Amer.  Dec.  145  ;  Eound- 

(z)  Shaw,  J.  in   Commonwealth   v.  tree  v.  Baker  (1869),  52  111.  241  ;   4 

Aves,  cited  at  note  (x)  supra.  Amer.  Dec.  597. 

(a)  Commonwealth  v.  Aves  (1836),  (cc)  Consol.  State.  C.  c.  89. 
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giving  effect  to  it,  a  runaway  slave  who  had  killed  a  pursuer  to 
prevent  his  capture  was  liable  to  be  surrendered  for  extradition  (d). 
The  prisoner  was  subsequently  discharged  on  a  defect  in  the  warrant 
of  commitment  (e).  A  marriage  between  slaves  in  Virginia  has  been 
held  invalid  in  Upper  Canada  upon  proof  that  by  the  laws  of 
that  State  slaves  were  incapable  of  contracting  a  legal  marriage  in 
any  way(/). 

Beyival  of  Status. — Christinseus  and  Gudelin  are  reported,  in  the 
case  which  has  been  cited (.g),  to  have  been  of  opinion  that  the  status  of 
freedom  conferred  by  the  law  of  the  new  domicil  continued  only  so 
long  as  the  person  remained  in  a  country  where  the  status  of  slavery 
was  illegal,  but  that  the  latter  status  would  revive  on  his  returning 
to  the  country  of  his  former  domicil,  where  it  had  been  legal. 
'*  Ipse  autem  D.  Gudelinus,  mens  alias  confrater  ineodem  Concilio 
supremo,  subdit  se  arbitrari  servos  HispanisB  hue  vel  in  Franciam 
venientes  proprie  ad  libertatem  non  per  venire,  quin  repeti  adhuc  in 
Hispania,  si  postea  ibi  deprehendantur,  in  servitutem  possint,  licet 
possint  defendi  in  libertate  eis  denegata  quamdiu  hie  sunt,  quia  ipsis 
Hispanis  permissum  est  hoc  jure  servitutis  uti "  (h).  This  question 
could  not  arise  in  France,  because  the  Edit  of  1716  in  express  terms 
continued  the  status  of  slavery  (t). 

Amongst  the  numerous  slaves  who  had  been  brought  to  England 
with  their  owners,  and  afterwards  returned  to  the  colonies,  there 
does  not  appear  to  have  been  any  case  in  which  it  had  been  urged, 
either  in  the  Courts  of  the  colonies  or  of  the  parent  State,  that  the 
status  of  freedom  having  been  acquired  in  England,  never  could  be 
lost  by  a  return  to  the  colony,  until  the  proceedings  in  the  case 
of  the  slave  named  Grace.  She  had  in  1822  been  brought  by 
a  lady  from  Antigua  to  England  as  her  female  attendant.  She 
was  a  slave  on  her  leaving  that  colony :  she  resided  in  England 
with  her  mistress  until  1823,  and  then  she  voluntarily  accompanied 
her  on  her  return  to  Antigua. 

This  case  was  brought  before  the  Vice-Admiralty  Court  of  Antigua, 
and  subsequently  on  appeal  to  the  High  Court  of  Admiralty  of 
England.    The  question  was,  whether  the  slavery  of  this  female  was 

(rf)  In  re  John  Anderson,  20  U.  C.  E.  (</)  P.  245. 

Q.  B.  124  (1860).  (h)  Christ.  Decis.  torn.  4,  lib.  7,  tit. 

(c)  11  U.  C.  C.  P.  9  (1861).  36,  Decis.  80,  n.  4. 

(/)  Harris   v.    Cooper    (1871),    31  (t)  See  supra,  p.  247. 
U.  C.  E.  182. 
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80  divested  by  landing  in  England  that  it  would  not  revive  on  a 
return  to  the  place  of  birth  and  servitude.  It  was  decided  in  the 
negative,  by  Lord  Stowell,  in  aflSrmance  of  the  sentence  of  the  Court 
in  Antigua  (A:). 

The  peculiar  relation  between  the  colony  and  the  parent  State, 
and  especially  the  recognition  by  the  latter  of  the  status  of  slavery 
in  the  colony  if  it  did  not  find  its  way  to  her  own  shores,  may  have 
afforded  grounds  for  the  decision  of  this  case,  without  establishing 
or  intending  to  establish  any  general  principle. 

It  may  be  observed  that  Lord  Mansfield,  in  the  discussion  of 
SommersetVa  Case,  seems  to  assume  that  "  slavery  could  not  be 
resumed  after  emancipation  "(?). 

It  is  difficult  to  discover  a  legal  principle  which  would  sanction 
the  position  that  a  person  in  possession  of  the  status  of  freedom 
could,  by  his  own  act,  subject  himself  to  that  of  slavery. 

'*Nec  sivolens  scripsisses,  servum  te  esse,  non  liberum,  prsejudi- 
cium  juri  tuo  aliquid  comparasses :  quantd  nunc  magis,  ciim  eam 
scripturam  dare  compulsum  te  esse  testaris  ?  "  (m). 

"  Liberos  privatis  pactis  vel  actus  quacumque  administrati, 
ratione  non  posse  mutata  condicione  servos  fieri  certi  juris  est "  (u). 

Emancipation  for  a  limited  period  is  unknown  to  the  slave  codes 
of  any  State. 

**  Libertas  ad  tempus  dari  non  potest. 

"  Ideoque  si  ita  scriptum  sit,  Stichus  usque  ad  annos  decem  liber 
esto:  temporis  adjectio  supervacua  est  "  (o). 

In  a  case  before  the  Supreme  Court  of  Louisiana  it  was  assumed 
that  if  the  status  of  slavery  were  dissolved,  according  to  the  law  of 
the  domicil  of  the  owner  and  of  the  slave  who  lives  with  him  (if 
the  slave  can  have  a  domicil  other  than  his  owner's),  it  must  be 
considered  as  having  legally  ceased  to  exist  in  every  other  place. 

So  the  incipient  right  to  freedom  of  the  issue  of  a  female  slave^ 
registered  according  to  the  laws  of  a  non-slave-holding  State,  was 
held  to  prevail  in  a  slave-holding  State,  notwithstanding  her  removal 
to  the  latter  State.  Her  freedom  was  not  impaired  by  forcibly 
removing  her  into  the  latter  to  defeat  her  attempt  to  assert  her 

{k)  The  Slave  Grace  (1827),  2  Hagg.  (m)  Cod.  7,  16,  6. 

Adm.   Bep.   95;    Williams  v.  Brown  (n)  Cod.  7,  16,  10. 

(1802),  3  Bos.  &  Pull.  69.  (o)  Dig.  40,  4,  33,  34. 

{I)  20  State  Trials,  70. 
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freedom,  nor  by  her  subsequent  removal,  voluntary  or  forced,  into 
another  slave-holding  State  (p). 

The  British  Act  of  Parliament  for  the  Abolition  of  Slavery 
expressly  enacted  "  that  all  slaves  who  may  at  any  time  previous 
to  the  passing  of  this  Act  have  been  brought  with  the  consent  of 
their  possessors,  .  .  .  into  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  shall,  from  and  after  the  passing  of 
this  Act,  be  absolutely  and  entirely  free,  to  all  intents  and  purposes 
whatsoever";  and  that  the  same  should  apply  to  all  apprenticed 
labourers  who  may  hereafter  with  the  like  consent  be  brought  into 
this  country  (q). 

Children  born  in  England  of  parents  who  had  been  in  the  colonies 
were  not  only  at  the  time  of  birth  absolutely  free,  but  continued  so. 
There  could  be  no  ground  for  considering  that  the  children  would 
become  slaves  even  if  they  had  returned  to  the  colonies.  Such  was 
the  admitted  law  of  Jamaica,  and  it  is  believed  of  every  other  West 
India  colony. 

The  parent's  capacity  to  confer  freedom  on  her  offspring  continued 
not  merely  whilst  she  remained  in  a  country  where  slavery  was 
illegal,  but  until  she  had  arrived  in  that  where  it  was  legal.  A 
child,  therefore,  born  at  sea,  before  the  mother  had  returned 
within  the  limits  of  the  slave-holding  colony,  would  be  free. 

Later  judicial  opinion  in  England  and  in  the  United  States  has, 
however,  supported  Lord  Stowell's  decision  in  the  Slave  Grace 
Case,  that  the  status  of  slavery  would  revive  on  the  person  returning 
to  the  country  where  he  is  subject  to  it,  unless  the  person  had 
acquired  a  domicil  in  a  free  country ;  and  the  inference  to  be  drawn 
from  the  conclusions  of  the  Fugitive  Slaves  Commission  also  favours  it. 
Cockburn,  L.C.J.,  in  his  memorandum  already  mentioned,  thought 
that  Sommersett's  Case  did  not  establish  the  doctrine  that  the  status 
of  slavery  was  changed  by  residence  in  England,  but  only  that  a  high 
act  of  dominion  of  physical  compulsion  could  not  be  recognised  by 
the  law  of  the  country  where  it  was  used,  i.e.,  that  it  could  not  be 
enforced,  and  that  Lord  Stowell's  judgment  in  the  Slave  Grace  Case 
was  right  although  the  whole  of  his  reasoning  was  not  acceptable (y-)- 

(p)  Lunsford  v,  Coquillon  (1824),  2  pp.  xlvii.  et  s&j;  Strader  r.  Graham 

Martin's  Louisiana  Rep.  N.   S.  404,  (1850),   10  How.  82;    Dred  Scott    v. 

405,408.  Sandford     (1856),     19     How.     :J93 ; 

(r/)  3  &  4  Will.  IV.  c.  73,  s.  3.  Wharton,  C.  L.,  s.  100. 

{r    Eeport  of  Commission,  c.  1616, 
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SECTION  II. 
Labour  Importation  in  British  Dominions. 

The  scheme  of  the  British  Slavery  Abolition  Act  of  1888,  as  that 
of  the  similar  legislation  in  several  other  countries,  provided  that  a 
system  of  seven  years*  apprenticeship  of  the  former  slaves  should  be 
substituted  for  the  status  and  should  prepare  the  way  for  complete 
freedom,  the  former  slaves  having  to  work  for  their  former  masters 
three-quarters  of  the  day,  and  being  liable  to  corporal  punishment 
if  they  did  not  give  the  due  amount  of  labour,  and  the  masters 
supplying  them  with  food  and  clothing.  The  date  thus  fixed  for 
complete  fulfilment  was  anticipated  by  popular  sentiment  and 
resolutions  of  the  British  and  Colonial  Parliaments,  and  in  1888 
complete  freedom  of  the  slaves  was  carried  into  effect. 

A  practice  then  arose  of  importing  labour  into  the  West  Indian 
islands  and  other  colonies  with  tropical  climates  from  India  and 
China,  under  indentures  of  service  for  a  term  of  years,  which  has  now 
by  legislation  developed  into  a  regular  system  of  labour  importation 
under  elaborate  conditions  as  regards  employment,  health,  and 
remuneration  of  the  labourers,  and  with  restrictions  on  their  liberty 
of  movement  and  action.  The  earlier  motive  for  such  importation 
seems  to  have  been  not  merely  to  obtain  labour,  but  also  to 
encourage  permanent  immigration,  and  the  titles  of  the  statutes  are 
still  in' most  cases  Immigration  Ordinances.  Immigrants  on  com- 
pleting their  term  of  service  might  claim  grants  of  land  from  the 
government ;  they  were  free  to  engage  themselves  for  employment 
on  ordinary  terms,  and  if  they  wished  to  return  they  had  to  do  so  at 
their  own  expense.  By  the  Acts  lately  passed,  however,  and  notably 
in  the  case  of  Natal  and  the  Transvaal,  these  statutory  immigrants 
are  only  allowed  to  remain  in  the  colony  at  the  end  of  their  term  of 
service  on  condition  of  entering  into  other  similar  indentures  for 
another  term,  and  the  employers  are  bound  to  send  them  home  at 
their  expense.  Although  the  condition  of  these  indentured  foreign 
labourers  is  not  a  separate  status  for  all  purposes  from  that  of  the 
other  inhabitants,  and  is  the  creature  of  contract  and  not  a  political 
condition,  the  fact  of  the  existence  of  special  legislation  in  British 
colonies  for  systematising  the  employment  of  men  of  a  different  race 
as  well  as  its  historical  development  from  the  former  status  of  slavery, 

B.CL. — VOL.  n.  17 
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seems  to  make  this  chapter  the  most  appropriate  place  for  noticing 
it.  The  system  is  found  in  the  following  colonies :  British  Guiana  («) , 
Fiji(0,  Jamaica  (w),  Mauritius  (a?),  Natal  (^),  St.  Lucia  (^),  St.  Vin- 
cent (a),  Transvaal  (6),  Trinidad  (c) ;  and  in  the  New  Hebrides (cc). 

The  common  features  of  all  these  statutes,  of  which  the  British 
Guiana  statute  of  1891  is  perhaps  the  most  elaborate  in  plan,  are 
these :  (a)  the  importation  of  labourers  is  managed  and  paid  for 
by  the  Government ;  (b)  the  employers  apply  to  the  Immigration 
Board  or  similar  body  set  up  for  this  special  purpose  for  a  number  of 
labourers,  and  give  a  charge  on  their  property  for  the  expenses  of 
the  importation ;  (c)  the  labourers  are  allotted  to  the  employers  and 
indentured,  the  indenture  fees  going  to  the  Government ;  (d)  the 
hours  of  employment  are  generally  specified,  as  is  also  the  rate  of  pay 
(neither  of  these  appear  in  the  Transvaal  Ordinance) ;  (e)  separate 
accommodation  is  provided  for  the  labourers  on  the  premises  where 
they  work  or  close  by,  and  they  are  not  allowed  to  leave  them  except 
by  permission  of  employers  (then  for  not  more  than  forty-eight 
hours  in  the  Transvaal),  on  penalty  of  arrest,  and  fine  or  imprison- 
ment for  desertion;  (f)  special  provision  is  made  for  husbands, 
wives  and  children  being  placed  together,  and  for  marriage  of 
immigrants  ;  (g)  labourers  may  be  transferred  from  the  employment 
of  one  person  to  that  of  another,  sometimes  without  their  consent  as 
in  British  Guiana,  sometimes  conditionally  on  their  consent  as  in 
the  Transvaal ;  (h)  the  labourers  may  be  employed  on  any  kind  of 
labour  that  the  master  chooses,  except  that  in  the  Transvaal  the 
indentured  Asiatics  are  only  to  perform  unskilled  labour ;  (i)  at  the 

(«)  (Asiatic)  18  of  1891  ;  16  of  1894;  (y)   20  of  1874  ;  1  and  19  of  1876  ; 

11  of  1895 ;  27  of  1900  ;  8  and  24  of  15  of  1880  ;  25  of  1891 ;  36  and  37  of 

1905 ;  15  of  1906,  s.  3  ;  19  of  1907.  1894  ;  1 7  and  34  of  1895  ;  14  and  28  of 

(0  (Indian)  1  of  1891  (Bev.) ;  4  of  1897  ;  19  and  21  of  1898 ;  1  of  1900 ; 

1892  ;  12  of  1895;  1  of  1896  ;  7  of  8  of  1901  (Zululand) ;  48  of  1901 ;  17 

1898 ;  20  of  1905 ;  8  of  1906 ;  6  of  1907 ;  of  1902 ;  2  of  1903 ;  39  of  1905 ;  2  of 

(Polynesian)  5  of  1888;  7  of  1889 ;  4  1907. 

of  1890  ;  4  of  1906.  (z)  1  and  4  of  1891 ;  2  of  1893  ;  2  of 

(m;  23  of  1879;  1  of  1881  ;  3  of  1895;  8  of  1896;  1  of  1897. 

1883  ;  18  of  1886;  4  of  1889;  14  of  (a)  12  of  1879;  24  of  1880;  9  of 

1891  ;  20  of  1891 ;  22  of  1896  ;  12  and  1886  ;  24  of  1888. 

13  of  1897  ;  2  of  1899  ;  13  of  1903  ;  13  (b)   17  of  1904 ;  15  of  1907. 

and  20  of  1905  ;  29  of  1906.  (c)  19  of  1899  ;  2  and  33  of  1902  ;  22 

{x)   12  of  1878  ;  1  of  1879 ;  21  of  of  1905. 

1882;  6  of  1884;  25  of  1891 ;  51  of  {cc)  Convention,  October  20tli,  1906 ; 

1898  ;  26  of  1903.  Hertdet,  xxiv.  424,  472. 
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close  of  their  service,  except  in  Natal  and  the  Transvaal,  the  labourers 
can  settle  in  the  colony,  trade,  and  hold  property;  (j)  in  the  Trans- 
vaal the  employer  has  to  bear  the  expense  of  the  labourer's  return 
home  at  the  close  of  his  service,  elsewhere  a  free  passage  is  granted 
to  them  at  the  close  of  ten  years'  residence  in  the  colony.  Asiatic 
labourers  only  are  admitted  to  the  Transvaal.  In  Trinidad,  if  the 
imported  labourer  likes  to  pay  the  expense  of  his  introduction  into 
the  colony,  he  gets  a  certificate  of  exemption  from  labour,  and  is 
free  to  trade  and  labour  on  ordinary  terms.  The  Courts  are  open 
to  the  imported  labourer  to  state  his  grievances,  except  in  the 
Transvaal. 

Special  provision  is  also  made  for  the  marriage  and  divorce  of 
immigrants  in  most  of  the  colonies. 

The  ordinary  law  of  contract  (master  and  servant)  does  not  apply 
to  them,  except  in  Mauritius.  In  the  Transvaal  they  cannot 
acquire  or  hold  property. 

A  similar  system  of  importation  of  labour  prevailed  in  Australia, 
by  which  Pacific  Islanders  were  introduced  there,  especially  in 
Queensland  {d) ;  but  by  Federal  legislation  (Pacific  Islands 
Labourers  Act,  1901,  No.  16)  no  such  labourer  might  enter  Aus- 
tralia after  March  81st,  1904,  and  till  then  might  only  do  so  by 
licence,  and  after  December  81st,  1906,  any  such  labourer 
remaining  in  Australia  might  be  deported.  The  Queensland  legisla- 
tion on  this  subject,  thus  superseded,  was  similar  to  that  of  the 
colonies  just  mentioned:  a  statutory  form  of  contract  was  pre- 
scribed ;  no  labourer  was  to  be  transferred  except  by  his  consent, 
and  their  employment  was  only  to  be  for  tropical  or  semi-tropical 
agriculture;  they  were  not  required  to  be  segregated,  and  at  the 
end  of  a  term  of  a  labourer's  service  his  employer  had  to  board  and 
maintain  him  till  he  obtained  other  work. 

On  the  other  hand,  in  the  Straits  Settlements  Chinese  immigrant 
labour  is  allowed,  subject  to  the  Chinese  Immigration  Ordinance  of 
1902  (e) ;  and  Indian  immigrant  labour  is  regulated  by  Act  7  of  1899. 

(d)  A  system  of  indentured  labour  Wales  after  being  condemned  by  the 

for  convicts  by  "  assignment "  and  free  report  of  a  Committee  of  the  House  of 

labourers  was  in  force  in  Australia  in  Commons :  Lucas,  Hist.  Geog.  of  Brit, 

order  to  further  the  settlement  of  the  Col.  vi.,  103  ;  see  also,  Mills,  Colonial 

country,  but  as  regards  convicts  this  Constitutions,  chap.  7. 

was  abolished  in  1840  for  New  South  («)  No.  19  of  1902  and  No.  8  of  1903. 

17—2 
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In  the  New  Hebrides  the  Convention  permits  recruitment  of 
native  labourers  under  licence,  including  women  and  children,  upon 
similar  conditions  to  those  in  the  Colonial  statutes  as  regards 
length  of  engagement  not  to  exceed  three  years  and  a  re-engagement 
for  one  year,  regulation  of  work  and  wages,  and  repatriation  at  the 
expense  of  the  employer. 


SECTION  III. 
Other  Kinds  of  Inferior  Status. 

There  are  also  forms  of  status,  such  as  civil  death,  excommuni- 
cation, or  penal  status,  which  require  notice  with  regard  to  their 
international  or  exterritorial  effect. 

Civil  Death. — The  status  of  civil  death,  which  still  survives  in 
certain  jurisdictions  but  is  not  now  common,  has  the  legal  effects 
of  actual  death,  e,g.y  opening  a  succession,  dissolving  a  marriage, 
and  illegitimising  after-born  children.  Civil  death  is  no  longer 
recognised  as  a  status  in  English  law,  and  British  Courts  do  not 
recognise  a  foreign  penal  status  or  religious  incapacity  (/). 

In  British  dominions  this  status  was  recognised  in  the  Province  of 
Quebec  until  1906,  when  it  was  abolished  by  statute  (g).  •  The 
Canadian  Courts  do  not  enforce  a  foreign  status  of  such  a  kind 
depriving  a  person  of  civil  rights  {h) ;  in  this  respect  following  the 
decisions  of  the  English  and  American  Courts  (i).  Condemnation 
to  death  or  to  perpetual  personal  punishment  carries  with  it  civic 
degradation,  one  of  the  effects  of  which  is  that  such  person  cannot 
dispose  of  property  either  by  gift  inter  vivos  or  by  will,  nor  receive 
thereunder  unless  as  an  alimentary  allowance ;  and  he  is  also  deprived 
of  his  civil  and  political  rights  in  the  Province  {k).  Thus  in  France 
civil  death  was  abolished  in  1854  (Z),but  even  during  its  continuance 

(/)We8tlake,  88. 16, 22,366.  Encyc.  Attrill  (1892),  146  U.  S.  657;  [1893] 

English  Law,  tit.  "  Civil  Death."  A.  0.  150  ;  Wharton,  8.  107. 

{g)  6  Edw.  Vn.  c.  38  (Quebec),  re-  {k)  The  Act  i8  based  on  the  French 

pealing  C.  C,  arts.  31—38.  loi  of  1854,  which  abrogates  arts,  22— 

(^)  Addams   v.   Worden,   (1836)    6  33  of  the  French  Code,  and  substitutea 

L.  C.  li,  237.  civic  degradation  for  civil  death  in  the 

(i)  Folliott  t;.  Ogden  (1789),  1  H.  Bl,  case  oi  peine  afflictive  perpetuelle, 

at  p.  135  ;  Warrender'e  case  (1835),  2  (l)  Law  of  May  3l8t  and  June  3rd* 
CI.   &  F.  at  p.  538;  Huntingdon  v. 


Digitized  by 


Google 


PENAL   STATUS.  261 

the  Court  of  Cassation  held  that  this  sentence  pronounced  on  emigres 
in  France  did  not  affect  their  property  abroad  (m). 

ExcominTuiication. — This  status  is  defined  as  an  ecclesiastical 
punishment  by  which  a  person  is  for  a  time  cast  out  of  the  com- 
munion of  the  Church  (n),  and  still  continues  in  English  law,  and 
may  be  pronounced  by  ecclesiastical  Courts  as  censures  for  eccle- 
siastical offences,  but  no  civil  disqualifications  are  now  incident  to 
it,  except  imprisonment  (o). 

Penal  Status — English  Law.  —  In  England  penal  status  in  the 
sense  of  deprivation  of  ordinary  rights  of  disposal  over  property 
no  longer  exists,  the  civil  effects  of  conviction  or.  attainder  being 
abolished  in  1870  (p),  and  outlawry  in  civil  proceedings  in  1879  (q). 
Outlawry  could  be  adjudged  for  treason,  misprision  of  treason,  and 
felony,  and  the  procedure  remains  available  (r),  but  it  has  not  been 
put  in  force  since  1869  («).  A  person  outlawed  in  criminal  proceed- 
ings is  disqualified  from  acting  on  a  jury  or  inquest  (0-  By  the 
Forfeiture  Act  of  1870  forfeiture  for  treason  and  felony  (but  not 
upon  outlawry)  was  abolished ;  but  conviction  of  such  offences  is  a 
disqualification  for  public  employment  (t^),  and  may  entail  condem- 
nation in  the  costs  of  conviction  and  compensation  to  persons 
defrauded  or  injured  by  the  felony.  A  person  convicted  of  such 
offences  cannot  sue  for  or  alienate  property,  and  an  administrator 
may  be  appointed  in  whom  his  property  vests,  and  who  is  remune- 
rated out  of  it.  The  property  is  preserved  for  the  convict,  and 
reverts  to  him  or  his  representatives  on  completion  of  sentence, 
pardon  or  death  (or),  and  the  administrator  is  accountable  to  him  for 
it,  but. can  sell  it  in  his  discretion (^).  Outlawry  and  attainder, 
however,  are  abolished  throughout  Canada  (2:),  while  the  provisions 
of  the  Imperial  Act  of  1870  in  regard  to  the  conviction  of  a  public 
official  are  adopted  (a).    In  other  respects  the  common  law  applies. 

(m)  June  7th,  1806  ;  January  26tli,  lawry." 

1807,  cited  by  Bar,  s.  146.  (<)  Juries  Act,  1870,  8.  10. 

(n)  Encycl.  of  £ng.  Law,  tit.  **  Ex-  (u)  33  &  34  Vict.  c.  23,  8.  2. 

communication."  (x)  Ibid.  s.  18. 

(o)  Phillimore,  Ecc.  Law,  ii.,  1087—  (y)  Carr  v.  Anderson,  [1903]  2  Ch. 

1105,  citing  53  Geo.  HI.  c.  127.  279. 

(/>)  3:i  &  34  Vict.  c.  23.  (z)  By  ss.  1030  and  1033  respectively 

(7)  42  &  43  Vict.  c.  59,  s.  3.  of  the  Criminal  Code  of  the  Dominion 

(r)  Crown    Office  Bules,  1906,    88.  B.  S.  Can.,  1906»  cap.  146. 

88—110.  (a)  Sec.  1034. 

(«)  Encycl.  of  Eng.  Law,  tit.  "  Out- 
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Frencli  Law. — In  France  certain  criminal  sentences  entail  civil 
incapacity,  such  as  legal  interdiction,  which  follows  on  condemnation 
to  penal  servitude  or  imprisonment;  civic  degradation  similarly 
results  from  such  sentences  or  that  of  banishment ;  particular  inca- 
pacities are  imposed  by  the  law  of  May  81st,  1854,  in  addition  to 
the  foregoing  punishments  upon  persons  condemned  to  punishment 
for  life  who  formerly  would  have  been  in  the  state  of  civil  death, 
and  partial  interdiction  from  certain  rights  may  be  pronounced 
by  criminal  Courts  against  a  convicted  prisoner  (b). 

No  Exterritorial  Effect — The  generally  accepted  view  is  that  a  penal 
sentence  has  no  exterritorial  effect,  though  the  view  was  expressed  by 
some  of  the  older  writers  that  a  sentence  of  incapacity  imposed  by 
the  law  of  the  offender's  domicil  should  be  recognised  elsewhere, 
with  a  qualification  added  by  Bauhier  that  infamy  resulting  from  a 
criminal  sentence  should  only  be  recognised  if  in  accordance  with  the 
jus  commune.  Even  in  the  case  of  an  incapacity  declared  by  a 
foreign  criminal  Court,  which  is  also  recognised  by  the  law  of 
another  country,  it  seems  that  the  general  rule  should  prevail ;  and 
similarly  it  is  said  that  restitution  by  the  sovereign  of  status  lost  by 
a  sentence  of  infamy,  to  obtain  recognition  elsewhere,  must  comply 
with  the  local  law  (c).  Thus  a  foreigner  condemned  in  France  incurs 
the  incapacities  imposed  by  French  law,  though  they  do  not  exist  in 
his  national  law(c{)  ;  while  a  Frenchman  condemned  abroad  retains 
all  his  rights  in  France  unaffected  (e). 

The  Courts  in  Italy,  Belgium  and  Germany  take  the  same  view 
of  the  territoriality  of  penal  sentences  (/).  The  national  legislation 
may,  however,  provide  that  in  the  case  of  its  subjects  against  whom 
a  foreign  incapacitating  sentence  has  been  pronounced,  such  sentence 
shall  have  the  same  effect  as  an  incapacitating  sentence  pronounced 
by  their  national  Court  for  the  same  offence,  either  by  special 
action  taken  for  that  purpose  in  the  latter  Court,  or  without  such 
proceeding  being  required  (g),  and  some  legislations  recognise  foreign 


(6)  Code  Pen.,  arts.  18,   28,  29,  31,  (/)  1881,  J.   440  ;    1891,  J.    981 ; 

42.  WeisB,  iii.  378. 

(c)  Bar,  8.  146.  (g)  Sweden,     Germany,    Hungary, 

{d)  1892,  J.  951,  11-13.  Italy,  Penal  Codes;   Neuchatel  Cod. 

(e)  1894,  J.  217;    Weiss,  iii.  377  ;  Pen.,  s.  37,  cited  by  Weiss,  iii.  379; 

Sirey,  1807,  i.,  129,  123;    1868,   183  Eussia,  1874,  J.  47  ;  cofif7a,  Denmark, 

and  184.  1891,  J.  1016. 
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criminal  sentences  for  the  purpose  of  increasing  punishment  for 
repeated  offences  (/t). 

Weiss  favoui-s  the  recognition  of  penal  sentences  of  servitude 
passed  upon  persons  by  their  national  Courts  involving  incapacity 
for  civil  or  legal  rights,  though  this  is  opposed  to  the  general  current 
of  authority  (0 ;  but  he  would  refuse  all  effect  to  incapacities  imposed 
by  political  prescription  on  grounds  of  race,  religion,  or  profession, 
e.g.,  entry  into  religious  orders  (&). 

Criminal  Exterritorial  JuriBdictioxL — It  is  generally  acknowledged 
that  (1)  a  State  can  punish  its  subjects  for  offences  committed 
abroad ;  and  (2)  the  claim  is  also  generally  made  that  it  can  punish 
foreigners  for  such  acts  which  threaten  the  existence  or  compromise 
the  safety  of  itself  (/),  though  jurisdiction  in  criminal  matters 
belongs  to  the  State  in  which  the  offender  is  at  the  time  he 
commits  the  offence  (m).  The  only  conflict  of  law  which  can  arise 
in  criminal  cases  is  thus  in  questions  of  jurisdiction  {n). 

In  English  law  examples  of  the  first  proposition  are  afforded 
by  the  statutory  provisions  in  the  case  of  murder,  manslaughter, 
treason,  treason-felony,  piracy,  slave  trade,  foreign  enlistment  (o), 
bigamy  (p)  by  British  subjects  abroad,  and  offences  committed  on 
board  British  ships  or  foreign  ships  by  British  subjects  not  belong- 
ing to  them  on  the  high  seas  (q),  or  by  persons  who  have  been 
employed  within  three  months  previously  in  a  British  ship,  at  any 
place  ashore  or  afloat  out  of  British  dominions  (r). 

Examples  of  the  second  proposition  in  English  law  are  the 
statutes  dealing  with  treason  and  treason-felony  (s),  slave  trade  (for 
persons  resident  or  being  in  British  dominions),  offences  by  foreign 
subjects  in  British  ships  on  the  high  seas,  and  by  foreign  subjects 
in  foreign  ships  in  British  territorial  waters,  the  Customs  Laws 
(Hovering  Acts),  the  Public  Health  Acts  (Quarantine)  (t). 

(/»)  Institute,  Munich,  1883,  resolu-  (m)  Ibid. 

tions,  art.   Id ;    SwLbs   Federal    Law  {n)  Lafleur,  p.  256. 

projet.  (o)  E.  v.  Jameson,  [1896]  2  4-  B. 

(0  See   Story,   s.    620 ;    Westlake,  425. 

83.  16,  366.  ip)  McLeodv.  Att-Gen.  of  N.  8.  W., 

{k)  iii.  pp.  382,  383.  [1891]  A.  0.  455  ;  Earl  Bussell's  case, 

(/)  Institute,  Sesolutions  of  Brussels  [1901]  A.  G.  446. 

(1879)  and  Munich  (1883) ;  Ann.  (1883)  {q)  57  &  58  Vict.  c.  60,  s.  686. 

123, 128,  with  the  further  conditionthat  (r)  Ibid.  s.  687. 

the  offences  are  not  provided  against  {$)  See  Piggott,  ii.,  165. 

by  local  law ;  see  Piggott,  ii.,  123.  (Q  See  Piggott,  ii.,  chap.  4« 
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In  crimiual  matters  it  has  been  laid  down  that  a  British  Act  of  Par- 
liament, in  the  absence  of  anything  to  indicate  a  contrary  intention, 
will  be  taken  only  to  apply  to  the  United  Kingdom ;  whatever  the  area 
of  its  application,  it  applies  to  all  persons  in  that  area,  including 
resident  foreigners ;  according  to  its  context,  it  may  be  taken  to 
apply  to  British  subjects  everywhere,  whether  within  British 
dominions  or  not :  and  if  any  construction  otherwise  be  possible  it 
will  not  be  construed  as  applying  to  foreigners  in  respect  of  acts 
done  by  them  outside  British  dominions  (ft).  In  an  earlier  civil 
case  it  was  stated  that  legislation  was  always  presumed  to  be  purely 
territorial  and  only  binding  on  persons  within  the  realm :  there 
is  no  right  to  legislate  in  respect  of  foreigners  beyond  the  limits  of 
British  dominions,  as  there  is  for  British  subjects  beyond  the  limits 
of  the  Empire,  and  exterritorial  Acts  of  Parliament  should  have  their 
operation  limited  accordingly  to  British  subjects  (x).  Piggott 
suggests  that  the  former  is  the  more  complete  statement,  and  is  of 
opinion  that  such  general  phrases  in  Acts  as  "any  person"  should 
in  an  exterritorial  statute  be  held  not  to  refer  to  any  other  but 
British  subjects  beyond  the  realm  (y).  In  civil  matters  it  is  to  be 
noticed  that  there  is  power  by  the  Merchant  Shipping  Act,  1894, 
to  obtain  satisfaction  from  a  foreign  ship  arrested  in  territorial 
waters  for  damage  done  to  British  property  anywhere  (z).  British 
colonial  legislatures  have  only  power  to  legislate  for  persons 
who  are  actually  within  their  jurisdiction  in  the  limits  of  the 
colony  (a). 

LixnitatioiiB  of  Status;  ReligiouB  Orders,  Rank  and  Decorations. — 
Limitations  of  status  because  of  religious  professions  have  no  ex- 
territorial application  (b).  Entry  into  a  religious  order  causing 
incapacity,  e.^.,  for  succession,  has,  however,  been  regarded  as  a 
condition  to  be  recognised  in  other  countries  as  being  a  self-imposed 
condition  (c).  Thus  in  France  the  marriage  of  a  monk  belonging  to 
another  country  by  whose  laws  it  is  prohibited  has  been  treated  as 

(li)  Russell,  L.C.J.,  in  R.  v.  Jame-  [1891]  A.  &  0.  455.    Admiralty  juris- 

soD,  [1896]  2  Q.  B.  at  p.  430.  diction  is  given  to  their  Courts  by  the 

{x)  Cotton,  L.J.,  Russell  v.  Cambe-  Imperial  Acts  12  &  13  Vict.  c.  96  and 

fort  (1889),  23  Q.  B.  D.  526.  23  &  24  Vict.  c.  122,  aud  53  &  54  Vict. 

(y)  ii.,  123,  124.    See  supra,  chap.  c.  27. 

iii.,  pp.  137  et  seq.  (b)  Wharton,  ss.  107,  109. 

(z)  8.  688.  (r)  Bar,  s.  147. 

(a)  McLeod  v,  Att.-Geii.  of  N.S.W., 
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void(d).  But  if  such  a  person  is  naturalized  in  a  country  where 
monastic  vows  are  not  binding,  he  can  marry  (e).  Privileges  of 
rank  and  nobility,  and  sentences  depriving  their  holders  of  them, 
fall  under  the  same  rule,  and  they  are  not  recognised  elsewhere 
than  where  they  are  conferred  or  pronounced  (/) ;  but  it  has  been 
suggested  that  exterritorial  effect  shall  be  allowed  to  sentences 
depriving  a  person  of  such  privileges  given  by  a  Court  of  the  State 
to  which  he  belongs,  or  of  the  forum  (gi).  By  the  laws  of  the 
United  States  persons  intending  to  become  citizens  must  renounce  all 
foreign  and  hereditary  or  noble  titles  (h).  The  right  to  wear  decora- 
tions and  orders  is  a  matter  for  the  lex  Jon ;  though  permission  is 
not  required  from  the  Government  of  the  person's  domicil,  it  has 
been  held  that  the  Court  of  the  domicil  can  punish  a  person  for 
wearing  them  without  title  (i). 

(d)  1886,  J.,  66,  and  see  1890,  J.,  except  with  the  authorization  of  the 

3o6,  for  a  similar  Spanish  decision.  Government.       Fuzier-Hermau,    tit. 

(c)  Bar,  s.  147.  "  Noblesse,"  s.  210. 

(/)  Wharton,  s.  109.  Qi)  U.  S.,  c.  3592  of  1906,  s.  4. 

(a)  Bar,  8.  147.    In  France  French  (f)  Ibid,,  1887,  J.,  180. 
citizens  are  not  entitled  to  bear  titles 
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CHAPTEK  V. 

LEGITIMACY. 

The  subject  of  this  chapter  is  dealt  with  under  the  following 
heads:  I.  The  presumption  of  legitimacy  of  persons  born  in 
wedlock,  which  may  be  repelled  by  proof  of  physical  impossibility 
or  moral  impossibility.  II.  The  proof  of  legitimacy,  by  registration 
or  possession  of  status  or  judicial  proceedings.  III.  Illegitimate 
filiation.  IV.  Legitimation,  either  by  subsequent  marriage  or  by 
order  of  a  public  authority.    V.  Private  International  Law. 

SECTION  L 
Presumption  of  Legitimacy. 

Conditions  of  Legitimacy. — Legitimacy  is  either  by  birth,  or  by 
an  act  of  legitimation,  subsequent  to  birth.  Legitimacy  by  birth 
depends  on  two  facts — the  one  is  the  lawful  marriage  of  the  persons 
alleged  to  be  the  parents  of  the  child  ;  and  the  other,  that  the 
child  is  the  fruit  of  that  marriage. 

The  first  point — the  lawfulness  of  the  marriage — is  the  subject  of 
consideration  in  a  subsequent  chapter  (a).  There  are  certain 
marriages  which,  although  they  are  null,  yet,  on  account  of  their 
having  beeu  contracted  in  good  faith,  and  in  ignorance  of  the 
impediment  which  rendered  them  unlawful,  are  so  far  favoured 
that  the  issue  are  legitimate.  In  most  systems  bond  fide  ignorance 
by  one  party  only  is  sufficient  (6).  In  other  countries  this  privi- 
lege is  given  to  children  born  of  an  invalid  marriage  though  both 
parents  are  aware  of  the  impediment  (c). 

At  common  law  the  issue  of  a  marriage  declared  null  and  void 
are  illegitimate ;  but  in  certain  of  the  United  States  (d)  the  child  of 

(a)  Iti/ra,  vol.  iii.,  Contract  of  Mar-  {d)  Arkansas,  California,  Kentucky, 
riage.  Louisiana,      Maine,      Massachusetts, 

(b)  E,g,y  Belgium,  Erance,  Quebec,  Missoui-i,  New  York,  Ohio,  Texas, 
Germany,  Holland,  Italy.  Virginia,  Wieconsin. 

(c)  Spain,  Switzerland. 
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a  void  marriage  is  regarded  as  legitimate  if  the  marriage  was 
entered  into  bona  fide  at  any  rate  by  one  of  the  parties  (€). 

The  second  question,  viz.,  whether  the  child  is  the  fruit  of  that 
marriage,  remains  to  be  considered  here. 

This  question  arises  either  when  the  birth  takes  place  so  recently 
after  the  marriage  that  the  sexual  intercourse  of  which  it  was  the 
fruit  must  have  preceded  the  marriage;  or  when,  at  any  other 
period  during  the  marriage,  there  are  circumstances  which  render 
it  impossible  that  the  husband  could  be  the  father  of  the  child  ;  or 
when  it  takes  place  at  a  period  so  distant  from  the  dissolution  of 
the  marriage  as  to  exclude  the  possibility  of  its  being  the  fruit  of  the 
sexual  intercourse  of  the  former  husband  and  his  wifa  The  juris- 
prudence of  every  country  has  adopted  certain  rules  and  principles 
for  the  decision  of  this  question  in  each  of  these  cases. 

Bule — ''  Pater  est  quern  nnptiflB  demonBtnuit*' — When  it  is  proved 
that  the  child  is  born  of  a  female  who  was  married  at  a  time  at 
which  it  was  possible  for  the  child  to  be  conceived,  the  law  takes 
him  under  its  protection,  and  says,  in  the  absence  of  proof  to  the 
contrary,  "  Pater  vero  is  est  quern  nuptiae  deinonstrant  "  (/). 

The  Boman  law  required  that  the  child  should  have  been  con- 
ceived during  the  marriage  in  order  to  have  the  full  benefit  of  the  pre- 
sumption ;  but  in  the  later  Empire,  it  seems  to  have  been  sufficient 
that  the  child  should  have  been  born  during  the  marriage  {g). 

This  maxim  has  been  adopted  by  the  laws  of  all  civilised  States 
as  essential  to  the  order  and  happiness  of  social  life.  The  child  of 
a  married  woman  is  presumed  to  be  legitimate.  The  lawful 
marriage  of  the  parents  is  the  criterion  by  which  its  actual  parentage 
is  ascertained. 

In  Boman-Dutch  law  the  presumption  is  in  favour  of  the  child 
which  is  conceived  during  the  marriage  (h)^  or  which  has  been 
tacitly  acknowledged  by  the  father  at  the  time  of  his  marrying  the 
mother,  knowing  that  she  was  pregnant  (i)* 

The  Code  Civil  says, ''  Tenfant  con9u  pendant  le  mariage  a  pour 
pere  le  mari'*  (fc). 

(e)  5  CycL  of  I>aw  and  Proc.  (1902),  {g)  Cod.  v.,  27,  11,  4  ;  Novell,  89, 8. 

632.     See  p.  330,  po^U  (h)  Grotius,  Introd.,  i.,  12,  2. 

(/ )  Dig.  ii.  4,  5, 4 ;  Routledge  v.  Car-  (t)  Van  der  Keessel,  Thee.  Sel.  Thes. 

ruthers  (1S12),  Fac.  Dec,  May  19th,  169. 

1812  ;  (1816),  4  Dow.  P.  C.  392 ;  (1820),  {k)  Art.     312.      The     presumption 

2  Bli.  692.  established  by  this  article  can  only  be 
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The  provisions  of  the  Civil  Code  with  regard  to  this  question  and 
the  sabject  of  filiation  generally  are  reproduced  in  the  Civil  Codes 
of  Lower  Canada  and  St.  Lucia  (!). 

Under  the  German  Civil  Code  a  child  bom  after  the  marriage  is 
legitimate^  if  the  wife  has  conceived  before  or  during  the  marriage, 
and  if  the  husband  has  cohabited  with  the  wife  during  the  period 
in  which  conception  could  have  taken  place.  The  child  is  not 
legitimate  if,  under  the  circumstances,  it  is  evidently  impossible 
that  the  wife  should  have  conceived  by  the  husband.  When  the 
period  of  possible  conception  does  not  begin  before  the  date  of  the 
marriage  it  is  presumed  that  the  husband  cohabited  with  the  wife 
during  such  period.  Where  the  period  of  possible  conception  falls 
within  a  period  anterior  to  the  marriage,  the  presumption  of 
legitimacy  only  applies  if  the  husband  has  died  without  impeaching 
the  legitimacy  of  the  child  (m). 

In  England  the  child  born  of  a  married  woman  is  presumed  to 
be  legitimate  (n). 

In  the  United  States  there  is  a  general  presumption  of  legitimacy 
where  a  child  is  born  in  wedlock  whether  begotten  during  or  before 
marriage,  and  the  presumption  is  conclusive  except  where  there  is 
evidence  that  will  show  the  impossibility  of  thehusband*spaternity(o). 

Not  a  Fresimiption  "juris  et  de  jure."— Strong,  however,  as  the 
presumption  of  legitimacy  is,  when  the  birth  takes  place  stante 
matrimonio,  yet  it  is  not  that  presumption  juris  et  dejui-e,  which  is 
incapable  of  being  repelled,  and  paternity  may  be  disowned  under 
certain  conditions  in  most  systems  of  law  (p). 

Exceptions  to  the  Bule. — The  civil  law  admitted  four  exceptions  to 
the  rule— pat^r  est  quern  nuptus  demonstrant :  (1)  the  absolute  and 
permanent  impotence  of  the  husband,  "si  ea  valetudine  pater- 
destroyed  by  an  adnmen  desaveu,  duly  French  Code,  arts.  312 — 325,  328 — ^9, 
instituted  in  accordance  with  arts.  331— 3,  338,340— 1,371— 5:  see  Weir's 
316—318.  Tricot  v.  Dutrieux  (1891),  Civil  Code  of  Lower  Canada. 
C.  de  Bordeaux,  Dalloz,  1893,  ii.,  199  ;  (m)  Art.  1591  ;  and  see  arts.  1717, 

Gassiot    V.    Frechit    (1893),     C.    de      1718. 

Bordeaux,  Dalloz,  1894,  ii.,  551—2.  So  (w)  Eversley,    Domestic    Relations, 

Italian  C.  C.  art.  159;  Spanish,  108,      p.  501. 

subject    to    certain  specified  limits ;  (o)  3  Amer.  &  Engl.  Encyc.  of  Law 

Swiss  C.  C.  s.  252.  (2nd),   876  ;    Bishop   on    Marr.    and 

{I)  Ss.     186-212    St.     Lucia    are      Divorce,  671,  1167. 
identical    with    ss.    218 — 225    Lower  (p)  Qee  infra. 

Canada,  which    corre6]K)nd  with  the 
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familias  fuit  at  generare  non  posset,  banc,  qui  in  domo  natus  est^ 
licet  vicinis  scientibus,  filiom  non  esse " ;  (2)  tbe  accidental 
impotence  or  bodily  disability  of  the  husband,  "  si  constet  maritum 
aliquamdiu  cum  uxore  non  concubuisse  infirmitate  interveniente  "  ; 
(8)  his  absence  from  his  wife  during  that  period  of  time  in 
which,  to  have  been  the  father  of  the  child,  he  must  have  had 
sexual  intercourse  with  her.  ''  Si  fingamus  abfuisse  maritum, 
verbi  gratia,  per  decennium,  reversum  anniculum  invenisse  in 
domo  sua;  placet  nobis  Juliani  sententia,  hunc  non  esse  mariti 
filium " ;  (4)  ''si  constet  maritum  aliquamdiu  cum  uxore  non 
concubuisse  infirmitate  interveniente  vel  alia  causa  "  (9). 

Fhydcal  impossibility. — It  has  been  considered  that  these  exceptions 
admitted  proof,  not  only  of  a  physical  impossibility,  but  also  of  all 
those  circumstances  which  constitute  what  has  been  termed  a  moral 
impossibility,  that  the  husband  was  the  father  of  the  child  (r).  At 
present  our  attention  will  be  confined  to  the  application  of  the  rule 
and  its  exceptions,  to  each  of  the  cases  which  may  occur  to  render 
the  legitimacy  of  a  child  the  subject  of  controversy,  on  the  grounds 
of  physical  impossibility. 

Civil  Law. — The  time  which  intervenes  between  the  marriage 
of  the  parents  and  the  birth  of  the  child  may  be  so  short  as  to 
render  it  certain  that  it  must  have  been  the  fruit  of  a  cohabita- 
tion which  preceded  the  marriage.  The  civil  law  has  fixed  the 
period  after  the  marriage  which  shall  infer  the  legitimacy  of  the 
child,  viz.,  such  time  as  would  render  it  possible  that  the  child  was 
conceived  since  the  day  of  the  marriage.  ''  Septimo  mense  nasci 
perfectum  partum,  jam  receptum  est  propter  auctoritatem  doctissimi 
\iv\  Hippocratis :  et  ideo  credendum  est  eum,  qui  ex  justis  nuptiia 
septimo  mense  natus  est,  justum  filium  esse(«).  De  eo  autem,  qui 
centensimo  octogensimo  secundo  die  natus  est,  Hippocrates  scripsit^ 
et  Divus  Pius  Pontificibus  rescripsit,  justo  tempore  videri  natum  '*  {t). 

Soman-Dntch  Law. — In  Holland  and  Friesland  these  principles 
of  the  civil  law  were  adopted  (/<).    If  the  child  was  born  in  the 

(q)  Dig.  i.  6,  6.  («)  Dig.  L  0,  12. 

(r)  Menoch.  de  Arbit.  Jud.  lib.  2,  \i)  Dig.  xxxviii.  16,  3,  12. 

Cent.  1,  Cas.  89,  n.  68;  De  Prsesump.  (k)  Grotius,     Introd.    i.     12,     3;. 

lib.  6,  PrsBB.  53;   Mascard.  De  Prob.  Schorer,  Notes,  ad  i.  12,  3;  J.  Voet, 

Conclus.  789,  n.  14 ;  Leyser,  Meditat.  ad  Pand.  i.   6,   5 — 6  ;  Van  Leeuwen^ 

ad  Pandect.    Spec.   322,   e.  2 ;    ibid,  Cens.  For.  i.  L  3,  5,  and  authors  ther» 

Spec  260,  8.  4.  quoted ;  ibid.  B.  H.  E.  i.  vii.  3. 
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fifth  or  sixth  month  after  marriage,  but  was,  in  the  opinion  of 
medical  men,  incapable  of  being  reared,  there  is  no  ground  for  pre- 
suming that  the  husband  was  not  his  father.  But  if  the  child  was 
healthy  and  likely  to  live,  then  the  presumption  of  illegitimacy, 
arising  from  the  birth  so  recently  following  the  marriage,  might  be 
repelled  by  proof  that  the  husband  knew  of  his  wife's  pregnancy  at 
the  time  of  the  marriage,  or  that  there  had  been  intercourse,  or  the 
means  of  sexual  intercourse,  between  the  husband  and  wife,  previous 
to  their  marriage  (x).  If  there  were  sexual  intercourse  between  them, 
although  the  child  should  be  bom  on  the  very  day  of  the  marriage, 
he  is,  to  all  intents  and  purposes,  legitimate,  '' subsequenti 
connubii  foedere  omnem  conceptionis  maculam  toUente  ''  (y).  But 
if  the  child  was  born  within  six  months  after  the  marriage,  and  the 
husband,  if  required  on  his  oath,  denied  having  had  any  previous 
intercourse  with  his  wife,  the  child  was  not  legitimate  (z). 

Law  of  France. — The  old  law  of  France  (a)  was,  in  this  respect, 
conformable  to  the  civil  law.  According  to  the  Code  Civil,  the 
husband  cannot  disown  the  child  born  within  the  period  of  one 
hundred  and  eighty  days  from  the  marriage,  in  case  (1)  before  the 
marriage  he  had  knowledge  of  the  pregnancy ;  or,  (2)  if  he  had  taken 
part  in  the  execution  of  the  birth  certificate,  and  had  signed  it,  or 
therein  declared  that  he  was  incapable  of  signing  it :  (8)  or,  if  the 
child  were  stillborn  or  were  declared  not  capable  of  being  reared  (6). 
But  if  neither  of  these  cases  had  occurred,  and  he  is  not  precluded 
from  disowning  the  child,  it  would  be  competent  for  the  guardian  to 
allege  the  frequent  and  intimate  intercourse  between  the  husband 
and  wife,  as  well  as  every  circumstance  which  could  establish  that 
there  had  been  ante-nuptial  cohabitation  (c). 

(x)  See  note  {u).  Cons.  87,  88. 

(y)  J.  Voet,  ad  Pand.  i.  6,  5.  («)Denisart,  Collection, tit.  Grossesse, 

(z)  Van  Leeuwen,  Cens.  For.  lib.  1,  s.   2,    1  ;  Merlin,  R6p.   Univers.  tit. 

c.  3,  n.  5  ;  Ant.  Fab.  ad  tit.  Cod.  de  Legitimite,  Bt.  2,  e.  1. 
Adulter,  lib.  9,   tit.  7,  Defin.   6,   1  ;  (6)  Art.   314.      The  Civil  Code   of 

OaiL  lib.   2,    Obs.   97,    12;   Scborer,  Spain  presumes  such  a  child  legitimate 

Notes,  ad.  i.  12,  3  ;   Christin.  in  Leg.  if  condition  (1)  or  (2)  is  complied  with, 

Mechlin,  tit.  18,  art.  d ;  J.  Yoet,  ad  or  if  the  husband  acknowledges  the 

Pand.  i.  6,  5,  and  xxiv.  2,  15  ;  v.  d.  child  tacitly  or  expressly.     Civil  Code, 

Berg.,  Ned.  Advysboek,  I.  Cons.  100 ;  art.  110.    So  also  Italian  Civil  Code, 

II.  Cons.  143  ;  v.  Leeuwen,  E.  H.  E.,  I.  art.  169. 

vii.  3;   Groenewegen,  Dig.   1.  5,   12,  (c)  Denisart,   Collection,   tit.    £!tat, 

Septim. ;   cf.  Holl.   Cons.  vol.  iii.    2  s.  1,  o;  Toullier,  Droit  Civil,  ii.,  184. 
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Other  Contmental  Systems. — In  German  law  a  child  born  in  wed- 
lock but  less  than  one  hundred  and  eighty-one  days  after  the  date 
of  its  mother's  marriage  is  presumed  to  be  the  child  of  its  mother's 
husband  if  the  husband  has  cohabited  with  the  mother  more  than 
one  hundred  and  eighty  days  before  the  child's  birth  {d). 

By  the  Austrian  law  the  presumption  of  legitimacy  of  a  child 
bom  within  six  months  from  the  marriage  may  be  disproved  by  the 
husband  not  knowing  of  his  wife's  pregnancy  at  the  time  of  the 
marriage  within  three  months  from  his  knowledge  of  the  child's 
birth,  or  if  he  dies  within  such  period,  by  his  heirs  within  three 
months  of  his  death.  The  Hungarian  customary  law  has  adopted 
the  same  principles  except  the  temporary  limitation  of  the  right  of 
contesting  legitimacy  (e).  Similar  rules  are  to  be  found  in  the  laws 
of  many  of  the  Swiss  cantons  (/). 

By  the  Swiss  Code  a  child  born  before  the  hundred  and  eightieth 
day  after  the  conclusion  of  the  marriage,  or  of  parents  who  were 
judicially  separated  at  the  date  of  conception,  is  presumed  illegiti- 
mate ;  but  if  it  appears  that  the  husband  cohabited  with  his  wife 
about  the  time  of  conception,  the  presumption  of  legitimacy  arises  (g). 

Law  of  England. — The  law  of  England  (and  the  same  rule  prevails 
in  Scotland)  (h)  regards  the  marriage  of  the  parties  as  the  criterion  in 
cases  of  ante-nuptial  generation,  for  ascertaining  the  actual  parentage 
of  the  child.  For  this  purpose  it  will  not  examine  when  the  gestation 
began,  but  look  only  to  the  recognition  of  it  by  the  husband  in  the 
subsequent  act  of  marriage.  It  considers  that  by  marrying  a  woman 
whom  he  knows  to  be  with  child  he  acknowledges,  by  a  solemn  act, 
that  the  child  is  his  own  (t).  But  even  this  presumption  may  be 
repelled,  according  to  Foxcroffs  Case  (k),  as  where  an  infirm  and 
bedridden  man  was  privately  married  to  a  woman,  who,  within 
twelve  weeks  afterwards,  was  delivered  of   a  son,  the  issue  was 

(ri)  German  0.  G.  art  1591.  723 ;  Beid  v.  Mill  (1879),  6  Sees.  Gas. 

(e)  Austrian  G.  G.  arts.  138,  155—9.  4th  ser.  659;  Kerrs  v.  Lindsay  (1890), 

These  provisions  are  in  force  in  Groatia  18  Sess.  Gas.  4th  ser.  365. 
and  Transylvania.  (t)  E.  r.  Luffe   (1807),  8   East,  at 

(/)  Huber,  Schweizerisches  Priva-  p.  208;  Tumock  v.  Turnock  (1867),  36 

trecht  L  396—400.  L.  J.  P.  &  M.  85  ;  In  re  Parson's  Trust 

((f)  Sect.  255.    For  existing  Swiss  (1868),  18  L.  T.  (X.  S.)  704 ;  Gardner 

Law,    see     Huber,    Schweizerisches  v.  (Gardner  (1877)  2  A.  G.  723;  1  Bl. 

Privatrecht  1. 396—400.  Gom.,  455 ;  Eversley,  Domestic  Bela- 

{h)  Gardner  v.  Gardner    (1876),  3  tions,  495. 
Sess.  Gas.  4th  ser.  695 ;  (1877)  2  A.  G.  (h)  (1282)  1  BoUe's  Abr.,  359. 
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adjudged  a  bastard.  It  may  also  be  rebutted  by  the  husband's 
proving  that  he  was  unaware  of  his  wife's  pregnancy  at  the  date  of 
his  marriage  to  her  (Z). 

When  the  question  arises  on  the  legitimacy  of  a  birth,  which  has 
taken  place  at  such  a  distant  period  after  the  marriage  as  to 
exclude  all  doubt  or  to  render  it  probable  that  it  was  the  fruit  of 
a  sexual  intercourse  subsequent  to  the  marriage,  the  presumption 
can  be  repelled  by  proof  of  physical  impossibility;  or  by  that  of  moral 
impossibility,  when  the  law  of  the  country  admits  the  latter  proof. 
A  mere  denial  or  declaration  of  the  parents  is  not  sufficient.  The 
law  of  England  admits  both  these  exceptions  (m). 

Impotence. — The  physical  impossibility  is  either  the  natural  or 
accidental  impotence  or  absence  of  the  husband; 

In  Boman-Dutch  law  no  distinction  is  made  between  the  natm*al 
and  accidental  impotence  as  regards  their  effect  on  the  legitimacy 
of  the  children  (n). 

The  Code  Civil  does  not  allow  the  husband  to  allege  natural 
impotence  (o).  It  considers  that  cases  of  this  description  are 
involved  in  so  much  doubt  and  uncertainty  as  rarely  to  admit  of  a 
satisfactory  solution ;  and  that  a  man  ought  not  to  be  permitted  to 
bastardise  his  issue  on  a  ground  which  ought  to  have  restrained 
him  from  marrying  (p). 

A  similar  provision  has  been  introduced  into  the  codes  of  some 
other  countries  (q). 

Impotence  which  is  accidental  admits  of  more  satisfactory  proof ; 
since  the  nature  of  the  accident  or  injury  to  which  it  is  attributed 
can  be  ascertained.    It  is  retained  by  the  Code  Civil  (r). 

The  law  of  Quebec  does  not  make  this  distinction.  It  is  sufficient 
that  the  impotence  was  not  existing  at  the  time  of  the  marriage. 

Absence. — The  physical  impossibility,  arising  from  the  absence  of 
the  husband,  exists  when  the  birth  of  a  child  takes  place  at  a  period 

(0  See  infra,  p.  294.  Code  Civil,  v.,  25  ;  Laurent,  Dr.  Civ., 

{m)  Eversley,  Domestic  Belations,  iii.,  445. 

]  p.  497,  498.  (q)  E.g.,  Civil    Codes   of   Belgium 

(«)  Dig.  i.,  6,  6;  Grotius,  Introd.  i.,  (art  313) ;  Italy  (art.  104),  unless  the 
12,  3 ;  J.  Yoet,  ad  Fand.  i.,  6,  6,  and  impotence  is  manifest;  the  Nether- 
authors  quoted.  lands  (art.  307). 

(o)  Art.    313;  c./.  C.  C.  of  Lower  (r)  See    authorities    in   note    (/)), 

Canada,  art.  220.  supra, 
p)  Alt.  312  ;  Ste  Locre,  Esprit  du 
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60  distant  from  the  commencement  of  that  absence,  or  so  recently 
after  it  has  ceased,  that  it  cannot,  according  to  the  coarse  of  nature, 
be  attributed  to  his  sexual  intercourse  with  his  wife. 

The  absence  must  be  uninterrupted.  The  distance  which  separates 
him  from  his  wife  or  the  circumstances  under  which  the  separation 
takes  place  should  be  such  as  not  to  raise,  by  the  opportunities,  a 
presumption  that  he  availed  himself  of  those  opportunities.  The 
physical  impossibility  does  not  exist,  if  it  was  in  the  power  of  the 
husband  to  have  access  to  her ;  because,  if  he  had  that  power, 
the  law  presumes  he  used  it.  In  Boman-Dutch  law  this  rule  is 
recognised  {s).  In  the  United  States  it  is  settled  law  that,  where 
there  was  opportunity  of  sexual  intercourse  between  husband  and 
wife,  there  is  a  presumption  that  intercourse  took  place,  and  a  child 
is  regarded  as  legitimate  if  intercourse  might  have  occurred  at  a 
time  when,  in  the  course  of  nature,  the  husband  might  have  been 
the  father  (t).  So  it  is  well  settled  that  parents  may  not  prove 
non-access  for  the  purpose  of  bastardising  issue  born  in  wedlock  (u). 

The  necessity  of  such  an  absence  as  rendered  it  impossible  for  the 
husband  to  have  access,  is  recognised  in  the  decisions  which  took 
place  in  France,  before  the  promulgation  of  the  Code  Civil,  and 
is  enforced  by  her  most  eminent  jurists  (x). 

The  Code  Civil,  as  also  the  Italian  Civil  Code  (i/),  allows  dis- 
avowal on  the  ground  of  physical  impossibility  of  access  between  300 
and  180  days  before  birth  {z),  but  it  is  silent  as  to  the  distance  at 
which  the  husband  should  be  separated  from  the  wife,  and  neither 
the  jurists  nor  the  jurisprudence  of  the  French  Courts  now  make 
any  attempt  to  define  it.  The  question  is  in  each  case  one  of  fact, 
for  the' appreciation  of  the  tribunals.  *'  11  pent  se  faire  que,  malgre 
la  faible  distance,  toute  reunion  ait  ^te  absolument  impossible;  il 
pent  arriver  au  contraire  que,  bien  que  fort  eloign^s  Tun  de  Tautre, 
les  epoux  aient  pu  facilement  se  voir  dans  Tintervalle  de  leur  separa- 
tion. 11  convenait  done  de  laisser  aux  tribunaux  le  soiu  d'apprecier, 
d'apres  les  circonstances,  si,  a  raison  de  1'  eloignement,  il  y  a  eu 

(•)  J.  Voet,  ad  Pand.  xxv.  3,  3.  Wis.  583 ;  50  Amer.  Eep.  386 ;  Bowles 

(t)  State     V.    Herman    (1852),    13  v.  Bingham  (1811),  2  Munf.  (Ya)  442. 

Iredell's  L.  (N.  Car.),  502.  (x)  Merlin,    Quest,    de   Droit,    tit. 

(u)  Tioga    County   r.  South  Creek  Legitdmit^  s.  2,  and  cases  there  cited. 

(1874),  75  Pa.  St.  at  p.  436;  Boykin  v.  (y)  Art  162, 

Boykin  (1874),   70  N.   Car.   262;  16  («)  Art,  312, 

Amer.  Bep.  776;    Mink  r.  State,  60 

B.C.L. — VOL.  II.  18 
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vi'aiment  impossibilite  de  cohabitation  "  (a).  The  commentatorB  and 
the  decisions,  however,  concur  in  representing  that  it  ought  to  be 
such  as  precludes  the  physical  possibility  of  access  {h).  The  rule 
of  the  modem  law  of  Scotland  appears  to  be  that  the  Courts,  in 
judging  whether  there  was  sexual  intercourse  or  not  between 
husband  and  wife,  are  not  only  entitled  to  take  into  consideration 
proofs  tending  to  show  the  physical  impossibility  from  the  husband's 
absence,  of  the  child  born  in  wedlock  being  his,  but  may  decide  the 
question  of  paternity  by  attending  to  the  relative  situation  of  the 
parties,  their  habits  of  life,  the  evidences  of  conduct  and  of  declara- 
tions connected  with  conduct,  and  to  every  induction  which  reason 
suggests,  for  determining  the  question  of  fact,  whether  sexual  inter- 
course had  taken  place  between  two  parties  (c). 

CompuLiory  Absence. — On  the  question  as  to  the  effect  of  the 
detention  of  one  spouse  in  a  prison  or  an  asylum,  there  is  a  difference 
of  opinion.  According  to  some  authorities  (d),  imprisonment  or 
seclusion  ought  only  to  be  assimilated  to  absence  when  the  place  of 
detention  is  at  such  a  distance  from  the  residence  of  the  other 
spouse  as  to  make  access  a  physical  impossibility.  According  to 
another  view,  the  physical  impossibility  of  cohabitation (^)  demanded 
by  art.  812  of  the  Civil  Code  results  suflBciently  from  imprisonment 
or  seclusion  (/),  even  if  the  spouses  met  during  the  period  in  which 


(a)  Dalloz,  Jur.  G^n.  tit.  Patemite 
et  Filiation,  No.  30.  Ajs  to  the  criteria 
formerly  suggested,  see  Locrd,  Esprit 
dii  Code  Civil,  v.,  14. 

(6)  Toullier,  Droit  Civil,  ii.,  122; 
Locr6,  Esprit  du  Code  Civil,  v.,  14  ; 
Dalloz,  Jur.  G^n.,  tit.  Patemite  et 
Filiation,  Nos.  23  et  aeq,  ;  Dalloz 
Suppl.  eod.  verb.,  No.  14  et  seq,  ; 
Aubry  et  Bau,  c.  vi.,  s.  544 ;  Demo- 
lombe,  Cours  de  Code  Napoleon,  v., 
n.  29  et  seq, ;  Laurent,  Dr.  Civ.,  iii., 
443;  Marcad^,  Explication  du  Code 
Civil,  art.  312,  3,  6.  By  the  Spanish 
Code  (art.  108)  the  presumption  of 
legitimacy  arising  by  birth  within  the 
statutory  limits  can  be  displaced  by 
proof  of  material  impossibility  of 
access  during  the  first  120  days  of  the 
300  before  the  birth. 

(c)  Eraser,  Parent  and  Child,  pp.  7 — 


8  ;  Sandy  v.  Sandy  (1823),  2  Ct.  Sess. 
Cas.  1st  ser.,  453 ;  Innes  r,  Innes 
(1835),  13  ibid.,  1050  ;  affirmed  H.  L. 
1837,  2  Shaw  &  Mc.  L.  417  ;  Mackay  r. 
Mackay  (1855),  17  Sess.  Cas.  2nd  ser., 
494;  Brodie  r.  Brodie  (1872),  11  Sess. 
Cas.  3rd  ser.,  142;  Montgomery  v. 
Montgomery  (1881),  8  Sess.  Cas.  4th 
ser.,  403  ;  Steedman  v,  Steedman 
(1887),  14  ibid,  1066;  Tennent  i*. 
Tennent  (1890),  17  Sess.  Cas.  4th  ser., 
1205 ;  Coles  v.  Homer  (1895),  22 
Sess.  Cas.  4th  ser.,  716. 

(d)  Toullier,  Droit  Civil,  ii.,  123  ; 
Ducaurroy,  Bonnier  and  Boustain, 
0>nmi.  du  Code  Civ.  i..  No.  431. 

(c)  Petit  r.  Petit  (1853),  Cour  de 
Paris,  Dalloz,  1853,  ii.,  165,  and  nn. 
(3),  (4). 

(/)  Dubois  V.  Denolly  (1889),  Cour 
de  Grenoble,  Dalloz,  1890,  L,  377  ;  and 
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conception  was  possible,  if  it  is  proved  that  during  their  interviews, 
by  reason  of  the  surveillance  exercised  over  them,  they  could  not 
have  had  sexual  relations. 

An  intermediate  doctrineO?)  is  that  the  imprisonment,  or  detention 
in  an  asylum,  of  one  spouse  will  only  amount  to  such  absence  as  to 
create  a  physical  impossibility  of  access  if  they  never  in  fact  met 
during  the  period  of  conception  for  a  single  moment.  This  view  was 
affirmed  by  the  Cour  de  Besan9on  in  the  case  of  Dubois  v.  DeuoHy{h)f 
in  diametrical  opposition  to  the  rulings  of  the  Cour  de  Grenoble  and 
the  Cour  de  Lyon  in  the  same  case  (h). 

The  Court  of  Besan9on  held  (a)  that  the  fact  of  the  detention  of  a 
husband  in  an  asylum  does  not  suffice  to  establish  physical  impossi- 
bility of  cohabitation  unless  the  meeting  of  the  spouses,  even  for 
a  single  instant,  has  been  impossible — a  moral  impossibility  of  a 
rapprochement  not  being  capable  of  assimilation  to  the  physical 
impossibility  imperiously  demanded  by  the  law ;  and  (b)  that  there  is 
no  physical  impossibility,  in  such  a  case,  when  the  wife  has  visited 
her  husband  in  the  asylum  within  the  legal  limits  of  conception, 
even  although  it  results  from  the  depositions  of  witnesses  that  such 
visits  have  always  taken  place  in  accordance  with  the  regulations, 
that  is  to  say,  in  the  presence  of  warders  who  were  charged  with  the 
surveillance  of  the  lunatic,  and  who  swear  that  they  never  lost  sight 
of  him  for  a  moment  while  his  wife  was  there.  So  far  the  Court  of 
Cassation  does  not  seem  to  have  pronounced  on  the  subject. 

It  would  be  impossible  to  define  what  is  the  distance  which  should 
exclude  the  presumption  that  the  husband  had  visited  his  wife,  but 
it  must  be  decided  by  the  circumstances  connected  with  his  station 
in  life,  and  the  employment  or  duties  in  which  he  was  engaged. 
But  if  the  proof  of  absence  leave  a  doubt  in  the  judicial  mind, 
whether  there  may  not  have  been  access,  the  presumption  of 
legitimacy  will  remain,  and  the  rule,  pater  est  quern  nuptice  demons 
stranty  prevail. 

**  Absence  '*  Beyond  Seas. — Neither  the  civil  law,  nor  the  Roman- 
Dutch  law,  nor  the  former  nor  present  law  of  Prance,  requires  that 

nn.  3  and  4  ;  Daboie  v.  Dubois  (1895),  of  the  case  see  Dalloz,  1899,  ii.,  2€9, 

dour  de  Jiyon,  Dalloz,  1895,  i.,  535.  and  infra. 

Both  of  these  cases  came  before  the  (g)  Dubois  v,  Denolly  (1899),  Cour 

Court  of  Cassation,  but  were  disposed  de  Besan9on,  Dalloz,  1899,  ii.,  268» 

•of  on  other  grounds.     For  the  history  {h)  See  n.  (/),  supra* 
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the  husband  should  be  beyond  seae.  If  any  such  rule  ever  existed 
in  the  law  of  England  (and  there  is  no  doubt  that  there  was  at  one 
time  authority  to  that  effect)  (i)  it  no  longer  prevails.  It  is  suffi- 
cienty  so  far  as  the  question  of  distance  is  concerned,  if  the  husband 
and  wife  are  at  such  a  distance  from  each  other  that  they  could 
not  have  been  together  (k). 

Voluntary  Separation  and  Adultery. — Neither  is  the  presumption 
of  access  destroyed,  though  it  may  be  weakened,  by  the  mere  fact  of 
the  voluntary  separation  of  the  husband  and  wife  (I),  nor  by  the 
residence  of  the  wife  in  another  house  with  the  adulterer,  nor  by 
any  avowal  of  her  own  adultery  "  in  actu  pariendi,"  or  of  the  ille- 
gitimacy of  the  child  even  if  confirmed  by  her  husband,  unless  such 
avowal  accompanies  her  acts,  and  is  part  of  her  conduct  (m). 

The  husband  can  disavow  a  child  on  the  ground  of  his  wife's 
adultery  if  the  birth  was  concealed  from  him,  and  the  adultery 
has  taken  place  between  the  800th  and  180th  day  before  the  birth 
of  the  child  (n).  Besides  these  two  facts  the  husband — in  France 
— ^will  have  to  prove  moral  impossibility  of  access.  In  the  Nether- 
lands, where  the  same  provision  has  been  adopted  in  the  Civil 
Code  (o),  it  is  doubtful  whether  the  husband  has  to  prove  anything 
beyond  the  adultery  of  the  wife  and  the  secrecy  of  the  child's 
birth. 

The  Italian  law  is  the  same  as  the  French  law  ip).    It  is  not 


(i)  Per  Lord  Ilalsbury,  L.  C,  in 
Poulett  Peerage  case,  [1903]  A.  C.  at 
p.  398,  and  cf.  Co.  Litt.,  244  a. 

{k)  Sidney  r.  Sidney  (1734),  3  P. 
Wms.  at  pp.  275,-6 ;  Pendrell  v,  Pen- 
drell  (1732),  2  Str.  925 ;  B.  v.  Bedale 
(1737),  2  Str.  1076  ;  Foxcroft's  case 
(1282),  1  Rollers  Abr.,  359  ;  Lomax  r. 
Holmden  (1732),  2  Str.  940 ;  E.  r.  St. 
George's  and  St.  Margaret's  (1706),  1 
Salk.  123 ;  Goodright  v.  Saul  (1791),  4 
T.  R.  356;  R.  v.  LufPe  (1807),  8  East 
193;  Head  v.  Head  (1823),  1  Sim.  and 
St.  150;  1  T.  &  R.  138;  Banbury 
Peerage  case  (1608—1810);  Le  Mar- 
cbant's  report  of  Gardner  Peerage  case, 
pp.  389  et  8eq,  App.,  note  E. ;  Nicolas 
Law  of  Adulterine  Bastardy,  where 
the  pases  on  the  question  are  examined 
in  detail. 


(0  R.  V.  St.  George's  and  St  Mar^ 
garet's  (1706),  1  Salk.  123:  Tate  r. 
Penne  (1829),  9  Louis.  662 ;  but  see 
Steedman  r.  Steedman  (1887),  14 
Sess.  Cas.  4th  ser.,  1066. 

(w)  Voet  I.,  6,  7  and  8;  Cooren, 
Cons.  22 ;  Gail.  lib.  2  Obs.  97,  n.  7  ; 
Menoch,  lib.  2,  Arbitr.  Jud.  Cas.  89 
n.  20,  59  ;  Smyth  v.  Chamberlayne 
(1792),  reported  in  Le  Marchant, 
Gardner  Peerage  case,  at  p.  359,  and 
Nicolas,  Adulterine  Bastardy,  p.  147  ; 
Le  MarcHant's  Gardner  Peerage 
case  (1825) ;  Routledge  v,  Carruthers, 
sujjra  p.  267;  Merlin,  R<?p.  Univ.  tit. 
L^gitimit^,  s.  2. 

(w)  Code  Civil,  art.  313. 

(o)  Art.  308. 

ip)  C.  C,  art.  165. 
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necessary  that  a  sentence  should  be  first  obtained  against  the  wife 
before  proof  can  be  given  of  her  adultery. 

By  the  Spanish  Civil  Code  (q)  the  presumption  of  the  legitimacy 
of  a  child  born  within  the  statutory  limits  is  not  displaced 
by  the  mother's  protest  against  it,  or  by  her  being  found  guilty 
of  adultery,  and  the  confession  of  the  wife  alone  is  not  enough 
to  exclude  the  paternity  of  the  husband,  though  it  is  evidence 
of  it  (r). 

Separation  a  rnensa  et  thoro  and  Divorce. — If  the  husband  and 
wife  were  separated  by  a  sentence  of  divorce,  pronounced  for 
adultery,  the  presumption  of  access  is  repelled,  and  that  of  the 
illegitimacy  of  the  child  will  prevail,  unless  it  be  proved  that  the 
husband  was  in  the  habit  of  visiting  her  during  the  separation  (a). 

In  France  in  the  case  of  proceedings  for  divorce  or  judicial 
separation,  the  father  may  disavow  a  child  born  800  days  after 
the  order  authorising  the  wife  to  have  a  separate  domicil,  and 
less  than  180  days  since  the  definitive  rejection  of  the  claim  or 
the  conciliation  of  the  spouses  (0-  The  action  of  disavowal  cannot 
be  brought,  if  there  has  been  re-union  in  fact  between  the  spouses. 

The  Italian  law  allows  a  disavowal  of  paternity  by  the  husband  if 
during  the  interval  between  the  800th  and  180th  day  before  it 
he  was  living  legally  separated  from  his  wife,  but  this  is  barred  by 
even  a  temporary  re-union  of  the  spouses  in  that  period  («)• 

The  law  of  Spain  allows  the  husband  or  his  heirs  to  disavow  the 
paternity  of  a  child  bom  more  than  800  days  after  the  dissolution 
of  the  marriage  or  the  legal  effective  separation  of  the  spouses,  but 
the  infant  and  his  mother  may  in  such  case  prove  paternity  (x). 

In  the  United  States,  speaking  generally,  a  child  born  after 
legal  separation  a  inensa  et  thoro  or  divorce  a  vinculo  matrimonii  is 
presumably  legitimate  if  born  within  a  competent  time  after  the 
date  of  the  dissolution  of  the  marriage  (y). 

(q)  Art.  109.     See  p.  283.  cited  infra,  p.  316. 

(r)  C.  C.  165,  Prudhomme,  p.   51,  («)  Law   of    December    6th,    1850, 

n.  1.  mollified  by  law  of  April  18th,  1886. 

(»)  E.  t'.  St.  George's  and  St.  Mar-  («)  C.  0.,  art.  163. 

garet*8  (1706),   1  Salk.  123;  Tate  v.         (x)  C.  C,  art.  111. 
Penne  (1829),  9  Louis.  662 ;  Stat.  New  (y)  Cross  v.  Gross  (1832),  3  Paige 

York,  Revis.  v.  1,  p.  641  ;  Code  CivU,  (N.  Y.),  139;  23  Amer.  Dec.  778  ;  and 

art.  313,  and  cf.  Callot  v.  CaUot  (1890),  see  3  Amer.  and  Eng.  Encycl.  of  Law, 

Cour  de  Lyon,  Dalloz,  1891,  ii.,  99,  872. 
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The  length  of  the  interval  which  has  elapsed  since  the  commence- 
ment of  the  husband's  absence,  or  since  the  dissolution  of  the 
marriage,  or  the  shortness  of  that  which  has  elapsed  since  his 
absence  ceased,  may  constitute  the  physical  impossibility  of  access. 
It  becomes,  therefore,  necessary  to  ascertain  the  extreme  period  of 
gestation. 

Period  of  Oestation — Civil  Law. — The  rule  of  the  civil  law 
was  that  a  child  born  after  the  lapse  of  ten  months  from  the 
period  at  which  it  was  possible  for  the  husband  to  have  had  inter- 
course with  the  wife,  was  illegitimate,  **  Post  decem  menses  mortis 
natus  non  admittetur  ad  legitimam  hereditatem  "  {z\  "  Decemviri 
decimo  mense  gigni  hominem  scripsissent,  non  undecimo  "  (a).  The 
Emperor  Hadrian  had  declared  an  infant  to  be  legitimate  who  had 
been  born  in  the  eleventh  month  after  the  death  of  the  husband ; 
but  such  a  rule,  which  was  contrary  to  the  law  of  the  Twelve  Tables, 
was  never  adopted ;  and  Ulpian,  who  was  the  contemporary  of  the 
Emperor  Alexander,  published  the  rule  of  ten  months,  as  the  estab- 
lished law.  It  is  true  that  the  Emperor  Justinian  has,  in  Novel  39, 
c.  2,  decided,  "  Mulier  undecimo  mense  perfecto  peperit,  ut  non  esset 
possibile  dicere  quia  de  defuncto  fuisset  partus,  neque  enim  in 
tantum  tempus  conceptionis  extensum  est."  Godefroy,  in  a  note  on 
this  Novel,  refers  to  a  case  which  happened  in  bis  own  house,  of  a 
widow,  who  was  delivered  eighteen  months  after  the  death  of  the 
husband,  and  the  child  was  declared  legitimate,  on  account  of  the 
integrity  of  the  mother,  against  whom  no  imputation  was  raised  by 
her  opponents. 

Other  jurists  (6)  have  denied  that  this  Novel  warrants  such  a 
conclusion.  Huber  has,  in  the  following  passage,  correctly  stated 
the  rule  of  the  civil  law,  "  Etiam  definivere  tempus,  quo  fsetus  in 
utero  longissimum  esse  queat,  decem  mensium  completorum  ut  est 
scriptum  in  J.  8,  §  pen.  de  suis  et  legit  hered,  1.  pen.  C  de  posth.  hered. 
inst  neque  in  hac  re  ad  auctoritatem  medicorum  provocant,  re,  ut 
videntur  opinari,  satis  indubitata.  Quamvis  autem  medici  id 
aliquando  aliter  se  habere  nonnuUi  scribnnt,  ideo  non  est,  quod 
litem  cum  illis  de  fide  talium  narrationum  reciprocemus.  Etsi 
enim  casus  ejusmodi  eveniant  exquisiti,  juris  tamen   regulas  eo 

(2)  Dig.  xxxviii.  16,3,  s.  11.  (b)  Coccius,   I.,  6,   Qu.  4;   Huber, 

(a)  Noctee  Attic®,  lib.  H,  c.  16;  Prsel.  XL,  lib.  1,  tit  5,  p.  6;  Toullier, 
Gothofred,  Not.  39,  c.  2.  Droit  Civil,  ii.,  113. 
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nequaquam  referri  expedit,  siquidem  quod  semel  aut  bis  accidit 
praetereunt  legislatores." 

Soman-Butch  Law. — In  the  Dutch  "  provinces  opinions  differed. 
Grotius  mentions  eleven  months  as  the  longest  period  of  gestation 
and  van  Leeuwen  follows  him  (c).  Others  were  of  opinion  that  the 
presumption  should  not,  as  a  rule,  be  stretched  beyond  ten  months 
or  800  days  {d).  Sande  expresses  himself  that  ''  according  to  our 
law  a  person  is  considered  legitimate  if  born  within  and  not  after 
ten  months  from  the  death  of  the  husband/'  and  in  quoting,  as  an 
exception,  the  case  of  a  child  born  twelve  lunar  months  after  the  death 
of  the  husband  and  which  was  pronounced  by  a  majority  of  the 
Court  to  be  the  legitimate  heir  of  the  deceased,  he  followed  the 
opinion  of  Huber,  viz.,  that  excesses  should  be  treated  as  exceptions 
to  the  general  rule,  especially  as  decisions  like  the  above-mentioned 
were  based  on  the  good  reputa;tion  of  the  mother,  which  should  noi 
be  unwontedly  prejudiced,  rather  than  on  the  wish  to  extend  the 
period  of  probability  (e). 

If  a  widow  marries  again  without  observing  the  annm  luctiis  and 
a  child  is  born  after  the  182nd  day  of  the  marriage  and  before  the 
800th  day  since  the  death  of  the  first  husband,  so  as  to  make  it 
doubtful  who  should  be  considered  the  father,  the  opinions  again 
differed.  Some  jurists  thought  that  the  child  should  be  considered 
to  have  two  fathers,  others  that  the  child  should  be  allowed  to 
choose  between  the  two,  others  again  that  the  question  should  be 
decided  by  the  child's  personality.  According  to  Voet's  opinion,  the 
second  husband  should  be  considered  the  father,  in  accordance  with 
the  general  rule  that  the  husband  is  considered  to  be  the  father  of 
the  children  born  in  wedlock  (/). 

A  child  born  to  persons  who  were  engaged  to  be  married,  but 
before  they  were  married,  was  illegitimate  (jg). 

Scots  Law. — The  law  of  Scotland  has  adopted  ten  months  as  the 
tiltimum  tempus  gestationis  (h). 

(c)  Grotius  lutrod.   1,   12,  3;    van  sqq,;   Schorer,   Notes  on  Grotius,  ad 

Leeuwen,  Cons.  For.  1,  1,  3,  5.  12,  3, 1. 

(r/)  Voet,  ad  Pand.  1,  6,  4 ;  Groene-  (/)  J.  Voet,  ad  Pand.  1,  6,  9. 

w^:en.  Cod  y.  9,  leg.  1 ;  y.  d.  Keessel,  {g)  Politieke     Ordonnantie,     1580, 

Thes.    Sel.,    Thes.    170 ;    Sententien  s.  3 ;  van  Leeuwen,  Cens.  For.  1,  1,  3, 

Hooge  Baad,  Decis.  93.  6  ;  cf.  J.  Yoet,  ad  Pand.  1,  6,  10. 

(e)  y.    Sande,    Fris.     IV.    8,    10;  (A)  Bankton,  i.,  2, 3 ;  Erskine's  Inst 

Matthaeus,  de  Prob.  cap.  1,  No.  35,  L,  6,  50;    Stair's  lust,    iii.,    3,    42; 
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French  Law. — No  such  rule,  however,  appears  to  have  been 
recognised  by  the  law  of  France,  previous  to  the  promulgation  of 
the  Code  Civil,  nor  by  that  of  the  other  countries  of  Europe. 
Many  of  their  decisions  proceed  on  the  hypothesis  that  gestation 
may  be  protracted  beyond  ten  solar  months.  There  are  Arrets  of 
the  Courts  of  France,  admitting  a  gestation  of  ten  months  and  nine 
days,  of  eleven  months,  and  even  of  eleven  months  and  twenty- 
seven  days  (i). 

It  was  considered,  however,  by  those  who  assisted  in  framing  tbe 
Code  Civil  that  some  certain  rule  should  be  established,  and  that, 
whilst  a  due  allowance  was  made  for  any  accidental  aberrations 
from  the  ordinary  course  of  nature,  it  was  not  necessary  to  legislate 
for  extreme  cases,  which  must  be  of  very  rare  occurrence.  The 
Code  Civil  accordingly  adopted  the  rule  of  the  civil  law,  and  fixed 
the  three  hundredth  day  as  the  xdtimum  tempos  gestationis  (k).  A 
child  born  on  the  three  hundred  and  first  day  after  the  absence  or 
death  of  the  husband,  is  illegitimate.  It  has  been  supposed  that 
Article  315,  which  declares  that  the  legitimacy  of  the  child,  born 
three  hundred  days  after  the  dissolution  of  the  marriage,  may  be 
contested  (0)  is  inconsistent  with  the  812th  Article. 

B^rard's  Case. — The  construction  of  this  Article  was  brought 
under  the  consideration  of  the  Court  of  Appeal  of  Grenoble,  in  the 
case  of  Rosalie,  the  daughter  of  Catherine  B6rard  (m).    From  the 


Stewart  r.  M^Keand  (1774),  Fac.  Dec. 
132,  August  6th,  1774  ;  Le  Marchant's 
report  of  Gardner  Peerage  case,  p.  337, 
App.  note  (A)  ;  Boutledge  v,  Car- 
ruthers  (1812),  Fac.  Dec,  May  19th, 
1812;  and  (1816),  4  Dow,  R  C.  392. 
See  also  the  following  cases  of  pro- 
tracted gestation :  Boyd  v.  Kerr  (1843), 
5  Sess.  Cas.,  2nd  ser.,  1213 ;  Gibson 
V.  McFagan  (1874),  1  Sess.  Cas.,  4th 
ser.,  853  ;  Henderson  v.  Somers  (1876), 
3  Sess.  Cas.  4th  ser.,  997;  Cook  v, 
Eattray  (1880),  8  Sess.  Cas.,  4th  ser., 
217;  Whyte  v.  Whyte  (1884),  11 
Sess.  Cas.,  4th  ser.,  710;  and  as  to 
early  delivery,  Eitchie  v.  Cunningham 
(1857),  20  Sess.  Cas.,  2nd  ser.,  35. 

(0  Arret,  August  2nd,  1649 ;  June  8th, 
1693;  September  6th,  1653;   Leyser's 


Medit.  ad  Pand.  Spec.  15,  s.  1 ;  v.  Sande 
Decis.  Fris.  lib.  4,  tit.  8,  Def.  10; 
Muller's  Prompt,  tit.  Partus,  n.  25 
et  aeq, ;  and  see  Merlin  Eep.,  tit. 
L^gitimite,  s.  2,  s.  2. 

(k)  Arts.  312,  315.  The  day  of  the 
dissolution  of  the  marriage  is  not 
included:  Sirey,  Code  Civ.,  art.  315, 
No.  8 ;  Fuzier-Hei-man,  Code  Civ. 
Ann.,  art  315,  No.  1.  This  rule  is 
adopted  also  by  the  codes  of  nearly  all 
the  Swiss  cantons :  Huber,  Schweize- 
risches  Privatrecht  I.  391,  403. 

(/)  "La  Idgitimit^  de  Tenfant  nd 
trois  cents  jours  aprds  la  dissolution 
du  manage  pourra  etre  contestiSe." 
So  the  Italian  Civil  Code,  art.  169. 

(m)  Merlin,  E4p.  Univ.,  tit.  Ldgiti- 
mit6,  s.  2,  8.  3  ;  Le  Marchant's  report 
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report  of  that  case,  it  appeared  that  on  the  25th  of  July,  1806, 
Catherine  Berard  was  married  to  Francis  Ghapelet,  that  six  months 
after  the  marriage  he  was  attacked  with  pleurisy,  and  on  the  20th 
of  January  died.  She  was  delivered  of  the  child  on  the  8rd  of 
December  of  that  year,  being  an  interval  of  three  hundred  and 
sixteen  days  after  her  husband's  death.  She  had  been  exposed  to 
great  persecution  and  ill-treatment  from  the  husband's  family,  and 
had  suffered  severe  privations  during  her  pregnancy ;  to  this  cause 
she  attributed  her  protracted  gestation.  On  the  14th  of  April  (n) 
1808,  a  definitive  judgment  was  pronounced,  establishing  the  child's 
legitimacy;  but  it  was  the  subject  of  appeal,  and  after  being 
discussed  at  great  length,  and  a  division  among  the  judges,  which 
required  the  Court  to  be  re-summoned,  the  judgment  of  the  Court 
below  was  reversed.  The  following  judgment  was  pronounced  by 
the  appellate  tribunal  on  April  12th,  1809 : — 

"  We  consider  .  .  .  that  the  legislature  intended  to  fix  at  three 
hundred  days  the  extreme  limit  of  tardy  births,  and  the  most 
protracted  pregnancies. 

'*  Although  the  law  does  not  expressly  declare  an  infant  bom 
three  hundred  days  after  the  dissolution  of  the  marriage  to  be 
illegitimate,  and  merely  says  that  its  legitimacy  may  be  contested, 
we  can  only  infer  from  this,  that  it  requires,  in  order  to  declare  it 
illegitimate,  that  the  question  of  illegitimacy  shall  be  raised  by  a 
party  interested  in  contesting  the  child's  status,  for  these  reasons : 
'That  every  private  right,  if  disputed,  ought  to  be  so  by  an 
individual  having  an  opposite  interest;  that  the  law  does  not, 
unless  called  upon,  pretend  to  redress  an  injustice ;  and  finally, 
that  the  status  of  the  infant,  if  not  attacked,  remains  protected 
by  that  silence,  which  no  one  is  interested  to  break.' 

"We  also  think,  that  if  the  text  of  the  815th  Article  be  open  to 
some  doubts,  they  will  be  immediately  removed  by  considering  the 
spirit  of  this  law  more  clearly  developed  in  the  228th  (o)  and 
296th  (p)  Articles  of  the  same  Code,  which  provide,  that  'widows 
and  wives  who  have  been  divorced  shall  not  marry  again  until  ten 

of  Gardner  Peerage  case,  p.  372  ;  App.,  pent  contracter  un  nouveau  mariage 

n.  D.  qu'  aprcs  dix  mois  revolus  depuis  la 

(n)  Queiy,  May  1 1th  ;  see  Merlin,  dissolution  du  mariage  prdc^dent." 

uhi  Bupra,  {p)  Art   296  :    **  Dans    le    cas    de 

(o)  Art     228 :     "  La    femme    ne  divorce  prouonc^    pour   cause  deter- 
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months  after  the  dissolution  of  the  former  marriage,'  showing  that 
the  law,  always  anxious  to  prevent  confusion  of  lineage,  has  fixed 
at  three  hundred  days  the  extreme  limit  of  pregnancy. 

''The  spirit  of  this  law  is  still  further  testified  by  the  dl2th 
Article,  providing,  that  *  the  husband  may  disown  the  infant,  if  he 
can  prove  that  for  the  ten  months  preceding  its  birth,  he  was 
under  a  physical  impossibility  of  cohabiting  with  his  wife.'  The 
law,  therefore,  thus  making  the  illegitimacy  of  the  infant  in  this 
case  depend  on  the  simple  disavowal  of  the  husband,  accompanied 
by  proof  of  the  impossibility  of  his  having  cohabited  with  his  wife 
for  ten  months  preceding  its  birth,  it  clearly  follows  that  the  period 
of  ten  months  is  the  extreme  limit  fixed  by  law  for  tardy  births. 

"  We  also  are  of  opinion  that  the  315th  Article,  in  giving  to  the 
heir  of  the  husband  the  right  of  contesting  the  legitimacy  of  a  child 
born  three  hundred  days  after  the  dissolution  of  the  marriage, 
intended  to  give  such  a  proceeding  on  his  part  the  same  eflfect  as 
the  simple  disavowal  of  the  father,  in  the  case  provided  for  by  the 
812th  Article ;  that  these  two  words,  to  disavow  and  to  contest^ 
ought  to  be  taken  in  the  same  sense,  and  have  the  same  effect, 
since  in  the  cases  specified  in  the  817th  and  818th  Articles,  the  law 
assimilates  these  two  expressions,  draws  from  them  the  same 
inference,  and  gives  them  the  same  force.  ... 

"  Finally,  we  think  that  Kosalie  B6rard,  bom  three  hundred  and 
sixteen  days  after  the  decease  of  Francis  Chapelet,  cannot  bring  the 
time  of  her  conception  within  the  status  of  the  matrimony^ 
nor,  by  consequence,  raise  a  legal  presumption  of  her  being 
legitimate  "  {q). 

miiK^'e,  la  femme  divorode  iie  pourra  387  ;  Aubry  et  Rau,  vi.,  s.  545,  and 
se  r^inarier  que  dix  mois  apr^s  que  other  authorities  cited  in  Fuzier- 
le  divorce  sera  definitit"  (original  Herman,  Code  Civ.  Ann.,  ai-t.  315, 
text).  "  La  femme  divorcee  ne  pourra  No.  2  ;  per  contray  Demolombe,  v., 
se  remarier  que  dix  mois  apr^s  que  le  s.  85 ;  Troplong,  Donations  et  Testa- 
divorce  sera  devenu  definitif  "  (Law  of  ments,  No.  606,  and  other  authorities 
July  27th,  1884).  cited  in  Fuzier- Herman,  ad  loc.  at 
{q)  Merlin,  Eep.  Univ.  tit.  L^giti-  No.  3.  In  the  case  of  a  child  born 
mit^,  s.  2, 8. 3.  In  support  of  the  view  within  the  300  days,  art.  315  only 
stated  in  the  text,  that  a  child  born  establishes  a  presumption  of  legitimacy 
more  than  300  days  after  the  dissolu-  for  the  child's  benefit,  and  not  an 
tion  of  the  marriage  ought  to  be  absolute  presumption  binding  on  a 
deemed  illegitimate,  see  Marcadd,  child  who  prefers  to  retain  the  status 
art.  315,  No.  2  ;  Laurent,  iii.,  ss.  386,  of  the  acknowledged  natural  child  of 
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Other  Foreign  Systems. — Other  systems  similarly  assign  a  fixed 
period  to  gestation. 

In  German  law  the  period  of  conception  is  deemed  to  be  the 
interval  from  the  181st  to  the  302nd  day — both  terminals  included — 
before  the  birth  of  the  child.  A  child  born  at  least  181  days  after 
its  mother's  marriage  and  not  later  than  802  days  after  the  dis- 
solution of  such  marriage  is  (subject  to  the  provisions  next  cited) 
presumed  to  be  the  child  of  such  dissolved  marriage,  unless  under 
the  special  circumstances  this  was  obviously  impossible.  If  the 
mother  re-marries  after  the  dissolution  of  a  prior  marriage  and  a 
child  is  born  more  than  180  days  after  the  date  of  the  re-marriage, 
such  child,  if  born  earlier  than  the  270th  day  after  the  dissolution 
of  the  prior  marriage,  is  presumed  to  be  a  child  of  the  first,  if  born 
later  a  child  of  the  second  husband  (r). 

The  new  Swiss  Federal  Code  proceeds  upon  the  view  that  the 
period  of  gestation  may  vary  between  180  and  800  days.  A  child 
born  during  the  continuance  of  a  marriage  or  within  800  days 
after  its  dissolution  is  presumed  legitimate.  If  the  birth  takes  place 
at  a  later  period  there  is  no  such  presumption  («).  The  husband  is 
not  permitted  to  allege  the  illegitimacy  of  a  child  born  after  the 
180th  day  after  marriage,  except  by  proving  that  it  is  impossible 
that  he  could  have  been  the  father  (t). 

Under  the  Italian  Civil  Code  (u)  a  child  is  presumed  to  have  been 
conceived  during  the  marriage  if  born  not  before  180  days  after  the 
celebration  of  the  marriage,  nor  after  300  days  after  its  dissolution 
or  annulment  (x). 

Under  the  Civil  Code  of  Spain,  a  child  is  presumed  to  be 
legitimate  if  it  is  born  more  than  180  days  after  the  celebration 
of  the  marriage,  and  less  than  300  after  its  dissolution  or  the 
separation  of  the  spouses  {y). 

The  same  period  has  been  adopted  by  the  Civil  Code  of  the 
Netherlands  (2:). 

Under  the  Civil  Code  of  Japan  a  child  born  after  200  days  have 

another    father   legitimated    by    the  1600. 

subsequent  marriage  of  his  parents :  ($)  Sect.  2.52. 

X.  r.   L.   (1889),    0.    de   Versailles,  (<)  Sect.  254. 

Sirey,  1890,  ii.,  95  ;  Fuzier-Herman,  («)  Art  159. 

ad  loc.  cit.f  No.  4 ;  Sirey,  Code  Civ.  (x)  Art  160. 

Ann.,  art  315,  No.  6.  (y)  Art.  108. 

(r)  German    Civil  Code,   ss.   1592,  (2)  Arts.  306,  310. 
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elapsed  since  the  marriage  or  within  300  days  after  its  dissolution 
or  annulment  is  presumed  to  have  been  conceived  during  the 
marriage  (a). 

English  Law. — Lord  Coke,  in  his  commentary  on  Littleton,  had 
considered  it  to  have  been  established  by  the  law  of  England,  that 
the  idtimuin  teinpus  gestationis  was  nine  months,  or  forty  weeks. 
He  says,  "  it  was  found  by  verdict  that  Henry,  the  son  of  Beatrice, 
who  was  the  wife  of  Robert  Radwell,  deceased,  was  born  '  per  undecim 
dies  post  ultimum  tempus  legitimum  mulieribus  constitutum.'  And, 
thereupon,  it  was  adjudged,  '  quod  dictus  Henricus  dici  non  debet 
iilius  prsedicti  Boberti  secundum  legem  et  consuetudinem  AnglisB 
constitute ''(6). 

Hargrave  dissents  from  this  opinion,  and  in  two  elaborate  notes 
critically  examines  all  the  cases  and  authorities  which  the  law 
of  England  could  furnish,  and  maintains  that,  so  far  from 
corroborating  Lord  Coke's  limitation  of  the  ultimum  temptts 
paiieudif  they  do,  upon  the  whole,  rather  tend  to  show  that 
it  has  been  the  practice  in  the  English  Courts  to  consider  forty 
weeks  merely  as  the  more  usual  time,  and,  consequently,  not  to 
decline  exercising  a  discretion  of  allowing  a  longer  space,  where 
the  opinion  of  physicians,  or  the  circumstances  of  the  case,  have 
so  required  (c). 

The  adjudged  cases  referred  to  in  Hargrave's  notes  are  of  a  very 
remote  date.  The  doctrine  of  the  law  of  England  on  the  duration 
of  gestation  had  not  been  the  subject  of  judicial  investigation  for 
nearly  two  centuries,  until  it  was  brought  before  the  House  of 
Lords,  in  the  Gardner  Peerage  Case,  in  1825  (^0* 

Gardner  Peerage  Case. — In  that  case  there  were  two  claimants  to 
the  barony  of  Gardner :  the  one,  Henry  Fenton  Gardner,  the 
alleged  issue  of  Captain  Gardner's  first  marriage,  but  whose 
legitimacy  was  disputed ;  the  other  was  Alan  Legge  Gardner,  the 
undoubted  issue  of  a  second  marriage,  and  whose  title  to  the  barony 
depended  on  the  illegitimacy  of  Henry  Fenton  Gardner.  It  was 
proved  that  Mrs.  Gardner,  his  mother,  the  wife  of  the  first  marriage, 
left  her  husband's  ship  on  the  30th  of  January,  1802,  that  she  did 
not  again  visit  it,  nor  did  Captain  Gardner  go  ashore.     The  vessel 

(a)  Art.  820.  {d)  Le  Marchant's  Report    of   the 

{h)  Co.  Litt,  123  b.  Proceedings  of  the  House  of  Lords  on 

(r)  Co.  Litt.  123  b ;  Harg.  n.  2.  the  Claims  to  the  Barony  of  Gardner. 
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sailed  shortly  afterwards  to  the  West  Indies,  and  he  did  not  return 
to  England  until  the  11th  of  July  of  the  same  year.  On  the  8th 
of  December  following  she  was  delivered  of  the  claimant,  Henry 
Fenton  Gardner.  It  was  not,  and  indeed  could  not  be,  pretended 
that  he  was  the  fruit  of  an  intercourse  between  Captain  Gardner 
and  his  wife,  after  the  11th  of  July.  If  he  was  the  issue  of  their 
marriage,  he  must  have  been  the  fruit  of  a  sexual  intercourse 
between  them  on  or  before  the  80th  of  January,  and  her 
gestation  must  have  been  of  three  hundred  and  eleven  days' 
duration. 

Besides  the  fact  that  such  gestation  exceeded  the  ordinary  period, 
the  conduct  of  Mrs.  Gardner,  and  her  declarations  connected  with 
that  conduct,  afforded  a  very  strong  presumption  against  his 
legitimacy.  The  House  of  Lords  decided  that  the  infant  Alan 
Legge  Gardner  was  the  only  son  and  heir  male  of  Captain  Gardner, 
and  had  therefore  made  good  his  claim  to  the  barony,  and, 
consequently,  that  Henry  Fenton  Gardner  was  illegitimate  (e). 

This  decision  was  founded  not  exclusively  on  the  ground  that  the 
alleged  gestation  for  three  hundred  and  eleven  days  was  contrary  to 
the  ordinary  course  of  Nature,  but  on  that  ground  united  with  the 
other  circumstantial  evidence  adduced  in  the  cause.  The  utmost 
extent  to  which  it  prevailed  was  to  form  one,  but  not  the  only, 
presumption  against  the  legitimacy. 

The  reply  of  the  Attorney-General,  Sir  John  Singleton  Copley, 
afterwards  Lord  Lyndhurst  (/),  which,  fix)m  the  duty  he  had  to 
perform,  is  in  the  nature  of  a  judgment,  presents  the  grounds  on 
which  he  claimed  the  decision  of  the  House  that  Henry  Fenton 
Gardner  was  not  the  son  of  Captain  Gardner.  "  I  do  not  say  that 
it  is  impossible,  he  might  be  the  father  of  the  child,  for  to  make  use 
of  an  expression  used  by  one  of  the  witnesses,  *  to  know  what  is 
impossible  in  Nature,  I  must  know  all  Nature' ;  but  courts  of  justice 
do  not  speculate  upon  things  which  by  possibility  may  exist ;  they 
proceed  according  to  the  evidence  that  is  consistent  with  the 
ordinary  and  established  rules  of  Nature,  and  unless  it  could  be 
shown  in  this  particular  case,  there  was  some  reason  for  sup- 
posing that  those  established  rules  of  Nature  had  been  deviated 
from,  even  if  there  were  no  evidence  as  to  the  conduct  of  the 

(c)  Le  Marchant,  pp.  331  et  seq,  (/)  /Wrf.,  p.  277. 
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female,  your  Lordships  would  hesitate  before  you  came  to  the 
conclusion  that  this  was  the  child  of  Captain  Gardner.  But  why 
should  you  do  so,  when  you  find  that  within  the  ordinary  period 
of  gestation  she  was  in  the  arms  of  an  adulterer  capable  of  begetting 
a  child,  and  she  capable  of  bearing  it?  ''  (g) 

Lords  Eldon  and  Giflford  also  founded  their  opinions  on  the 
whole  evidence,  and  not  merely  on  the  time  of  the  birth  alone. 
One  of  the  conclusions  to  be  drawn  from  this  case  is,  that  the 
law  of  England  has  not  assigned  any  limit  to  the  period  of 
gestation  (h). 

In  the  United  States  forty  weeks  is  usually  regarded  as  the  period 
of  gestation,  but  the  circumstances  of  each  case  should  be  considered^ 
and  a  longer  or  shorter  space  may  be  allowed  (i). 

The  proof  which  has  hitherto  been  under  consideration  is  that 
which  constitutes  the  physical  impossibility  of  access. 

Moral  Impossibility. — But  there  is  another  species  of  proof  by 
which  the  presumption  of  legitimacy  is  repelled.  It  consists  of 
those  circumstances  in  the  conduct  of  the  wife  and  husband  which 
constitute  what  is  termed  the  moral  impossibility  of  an  access  to 
which  the  birth  of  the  child  can  be  referred. 

Civil  Law. — It  formed  one  of  the  exceptions  which  the  civil  law 
made  to  the  rule,  "  Pater  est  quem  nuptisB  demonstrant "  (fc). 

Boman-Dutcli  Law. — A  number  of  authors  followed  the  rule  of  the 
civil  law  (I). 

French  Law. — It  was  not  adopted  by  the  law  of  France  (?w). 

De  Pont  Case. — The  Repertoire  Universel  (n)  contains  the  report 
of  a  case  which  aflfords  the  most  striking  illustration  of  the  rigid 

(g)  Le  Marchant's  Report,  p.  327.  medical  journals.   See  also  Edinburgh 
(/j)  The  period  to  which  gestation  Review,  vol.  xlix.  on  Mr.  Le  March- 
may  be  protracted  has  engaged  the  ant's  Report  of  the  Gurdner  Peerage, 
attention  of  the  most  able  physiologists,  (?)  Am.  and  Eng.  EncycL  of  Law 
and  has  been  the  subject  of  much  con-  2nd    ed.,    882;    Wharton    &    Stills, 
troversy.      Montgomery,    Signs    and  Medical  Jurisprudence,  iii.,  s.  62. 
Symptoms  of  Pregnancy,  pp.  278  et  (k)  Dig.  i.,  6,  6. 
eeq,;  Tidy,   Legal  Medicine,  ii.,  45;  (I)  Voet,    ad   Pand,   1,  6,    7;    and 
Taylor,   Medical    Jurisprudence,    5th  the  authors  quoted  by  him. 
ed.,ii.,pp.  60  et  eeq.  ;  Luff,  For.  Med.,  (m)  See  Code  Civil,   ai-t.   313,  and 
ii.y  231.    The  conflicting  evidence  of  p.  288,  infra. 

medical  men  in  the  Gardner  Peerage  {n)  Merlin,  R^p.  Univ.,  tit.  L6giti- 

Case  rendered  this  question  the  subject  mit^,  s.  2,  s.  2;  Laurent,  iii.,  p.  441. 
of   considerable   controversy   in    the 
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adherence  of  the  French  law  to  this  rule,  and  of  its  exclusion  of 
proof  of  a  moral  impossibility.  Monsieur  de  Font  and  Mademoiselle 
Alliot  formed  an  alliance  at  the  instance  of  their  relations,  but  to 
which  they  had  both  the  strongest  repugnance. 

Their  mutual  aversion  to  each  other  was  so  inveterate  and  violent 
as  to  constitute  a  moral  diseasa  The  pleadings  and  proofs  represent 
every  species  of  coercion  to  have  been  practised  upon  the  daughter, 
who  made  no  less  than  three  attempts  to  destroy  herself.  At  length 
she  attended  the  altar,  and  the  marriage  ceremony  was  performed. 
M.  de  Font  was  no  less  averse  to  this  marriage  than  the  lady, 
...:''  De  retour  chez  le  Sieur  Alliot,  et  entr^s  dans  la  chambre 
ou  ils  devaient  passer  la  nuit,  leurs  peines  redoublerent  a  la  vue 
du  lit  nuptial.  Les  cris  les  plus  perfans  exprim^rent  la  douleur  de 
la  nouvelle  Spouse.  Elle  employa  toute  la  resistance  dont  elle  ^tait 
capable  pour  repousser  les  mains  qui  la  d^pouillerent,  «t  la  porterent 
evanouie  dans  son  lit.  Revenus  a  eux  memes,  et  se  trouvand  I'un  a 
cote  de  Tautre,  les  epoux  s'eloignent  et  se  retirent  tons  deux  sur  les 
deux  bords  de  cette  coucbe  odieuse.  lis  Tabandonnent  au  bout 
d'une  heure,  et  s'enferment  chacun  dans  une  chambre  a  part.  II 
n'est  pas  jour  encore,  et  d^ja  le  jeune  de  Font  est  hors  de  la  maison; 
et  n'est  pas  rentr^  a  Theure  du  repas  "  (o). 

They  passed  some  months  at  Nancy,  but  they  resisted  every 
entreaty  on  the  part  of  their  friends  to  consummate  the  marriage. 
The  wretched  state  of  disunion  in  which  they  lived  was  a  matter  of 
notoriety  in  Nancy  and  Luneville ;  they  made  no  secret  of  it.  She 
resolved  on  quitting  cet  evfer,  as  she  described  it,  and  fled  to  a 
convent ;  but  the  superior  refused  to  admit  her  without  her  father's 
consent.  He  at  length  received  her  into  his  house,  and  she  was 
ever  afterwards  separated  from  her  husband,  and  they  never  met. 
Eight  years  afterwards,  M.  de  Font  caused  a  process  to  be  served 
on  her,  in  a  suit  which  he  instituted  for  a  nullity  of  marriage.  So 
far  from  contesting  it,  she,  on  July  drd  following,  instituted  a  suit 
for  the  same  object.  The  proofs  of  constraint  and  violence  were 
admitted,  and  they  both  declared  on  oath  that  they  had  never 
consummated  the  marriage. 

Madame  de  Pont  formed  an  intimacy  with  the  Chevalier  de 
Beauveu,  by  whom  she  became  pregnant.    Having  discovered  her 

(o)  Merlin,  B<ip.  Uniy.  tit.  L^gitimit^,  b.  2,  s.  2  ;  Le  Marchant,  uhi  $upra, 
j^  499,  App.  lu  F. 
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pregnancy  to  her  father,  she  was  sent  to  Paris  for  the  purpose  of 
being  delivered.  She  was  followed  by  the  Chevalier  de  Beauveu, 
and  on  January  11th,  1760,  was  delivered  of  a  son,  who  was 
baptised  by  the  name  of  "  Basile  Amable,  fils  naturel  de  Ferdinand 
Jerome  de  Beauveu,  et  de  la  demoiselle  Marie  Louise  Alliot." 

The  family  of  De  Beauveu  were  strongly  opposed  to  his  intended 
union  with  Madame  de  Pont,  and  interposed  in  the  suit  to  prevent 
a  sentence  of  nullity  of  her  marriage  with  de  Pont.  A  guardian 
of  the  infant  was  appointed,  notwithstanding  the  mother  and 
De  Beauveu  had  avowed  that  the  child  was  the  fruit  of  their  inter- 
course, and  de  Font  had  alleged  it  was  not,  and  could  not  be,  his. 
It  was  decided,  after  several  appeals,  that  the  marriage  was  valid, 
that  the  status  of  the  child  depended  on  it,  and  that  the  presumption 
of  illegitimacy  could  not  affect  that  status  (p). 

The  Arret  in  the  case  of  Beme  Raillard,  cited  in  the  preceding 
report,  is  considered  by  Merlin  to  have  been  decided  on  grounds 
which  render  it  not  inconsistent  with  the  case  of  Monsieur  and 
Madame  de  Pont  (9). 

The  case  of  Pierre  Guerin,  August  12th,  1779,  was  decided  on 
the  ground  that  the  infant  never  had  been  in  possession  of  the 
status  of  legitimacy,  and  that  the  evidence  adduced  was  perfectly 
consistent  with  the  acts  of  birth,  to  which  the  mother  had  been  a 
party  (r). 

The  Code  Civil  has  admitted  proof  of  a  moral  impossibility  in  the 
single  case  of  the  wife's  adultery ;  nor  is  it  then  admissible,  unless 
she  has  concealed  the  birth  from  her  husband  (s). 

Other  Continental  Codes. — The  codes  of  other  countries,  which  follow 
the  civil  law,  have,  in  the  main,  adopted  a  similar  attitude  towards 
the  doctrine  of  moral  impossibility  (t).    They  also  admit  a  method 


{jf)  Merlin,  Edp.  Univ.  tit.  Ldgiti-  otherwise    of    his    wife's    condition  : 

mite,  8.  2,  s.  2.  Salmon    v.    Pomar6    (1891),    Dalloz, 

(q)  Merlin,  B^p.  Univ.,  s.  2,  s.  2.  1892,  i.,  567  ;  and,  temhle,  conoealment 

(r)  Merlin,  Rep.  Univ.,  s.  2,  s.  3.  of  pregnancy  may  be  sufficient ;  Dalloz, 

(«)  See  art  313;    C    v.  0.   (1892),  1850,  i.,  6. 

Dalloz,   1892,  i.,  477.    The  conceal-  (Q  See  the  Civil  Codes  of  Belgium 

ment  must  be  intentional ;  so  Sol.  de  (art.  313),  the  Netherlands  (art.  307), 

Marquein  V.  de  Hennin  (1894),  Dalloz,  Italy  (art.  162),  but  moral  impossi- 

1895,  i.,  223.    But,  given  such  inten-  bility  has  been  treated  as  equivalent 

tion,  the  action  en  dSsaveu  ia  competent,  to     physical     impossibility    by    the 

even  if  the  husband  had  knowledge  Florence  Court  of  Cassation,  7lh  Feb^ 
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by  judicial  proceedings  of  repelling  the  presumption  of  legitimacy 
by  disavowal  of  paternity,  which  is  considered  under  the  following 
section  of  this  chapter  in  connection  with  the  actions  brought  to 
obtain  a  judgment  on  the  status  of  legitimacy  (u). 

Law  of  Bngland. — Its  admissibility,  by  the  law  of  England,  is 
warranted  by  the  opinions  even  of  its  earliest  jurists — Bracton, 
Britton,  and  Fleta.  The  exigency  of  the  writ  de  ventre  inspiciendo, 
as  it  is  described  by  Britton,  proves  that  the  fact  of  the  widow  being 
with  child  by  her  husband  was  distinctly  put  in  issue  (x).  Although 
her  pregnancy  was  established  by  the  verdict,  yet,  if  it  had  taken 
place  within  the  forty  weeks,  the  heir  was  still  at  liberty  to  aver 
either  that  the  child  was  begotten  by  another  person  than  the 
husband,  or  that  the  legitimacy  was  irreconcileable  with  the 
husband's  absence,  or  with  any  other  obvious  and  notorious  pre- 
sumption. If  the  heir  established  one  of  these  averments,  it  is 
expressly  declared  that  he  should  not  be  disinherited  through  the 
adultery  of  the  wife  (y). 

The  verdict  in  FoxcrofVa  Case  {z\  which  found  the  child  to  be 
illegitimate,  proceeded  not  exclusively  on  the  physical  inability  of 
the  husband,  which  might  be  presumed  from  his  being  infirm  and 
bedridden,  but  on  the  other  circumstances,  which  are  there  minutely 
described. 

Banbury  Peerage  Case. — In  the  interval  which  followed  that  decision, 
it  seems  to  have  been  conceived  that  the  law  of  England  did  not 
admit  any  proof  of  illegitimacy  if  the  husband  were  within  the  four 
seas.  This  opinion  was  adopted  by  Lord  Coke  in  his  Commentaries 
on  the  Institutes  (a).  It  is  clear  that  the  House  of  Lords,  in  1661, 
in  deciding  on  the  petition  of  Nicholas  Yaux,  claiming  to  be  Earl  of 


1887.    B.,  and  G.,  Foro  Italiano,  1887,  396,  an  amusing  case  is  cited  from  the 

i.,  143;  Spain  (art.  108),  Lower  Canada  Year  Books  (Y.  B.   32—3  Edw.   L, 

(art  219),  aliter  Germany  (s.  1591).  p.  63),  in  which  even  the  rule  that  the 

(tt)  See  infray  p.  316.  presumption  of  legitimacy  might  be 

(x)  Bract.  69 ;  Flet.  32 ;  Brit.  165,  rebutted  by  proof  of  absence  beyond 

166.  the  four  seas  seems  to  have  been  dis- 

[y)  Brit.  tit.  des  Gardes,  p.  166.  regarded.    In  Goodright  d.  Stevens  r. 

(2)  [1282],  lEoU.  Ab.  359.  Moss  (1777),  2  Cowp.  693;    11  Kul. 

(a)  Co.  Litt.  244  a ;  and  see  Foulett  Cas.  at  p.  521,  Lord  Mansfield  stated, 

Peerage  Case,  [1903]  A.  C,  per  Lord  ohitery  that  the  doctrine  as  to  the  four 

Halsbury,L.C.,atp.  398.'    In  Pollock  seas   was    overruled    by  Pendrell  r. 

and  Maitland,  Hist.  Eng.  Law.  ii.,  Pendrell  (1732),  2  Str.  925. 

B.C.L. — ^VOL.  II.  19 
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Banbury  (b),  considered  themselves  bound  by  that  opinion.  The 
resolution  of  the  House,  declaring,  not  that  the  claimant  was 
legitimate  or  illegitimate,  but  that  he  was  legitimate  in  the  eye  of 
the  law,  evidently  implies  that  the  fact  was  in  opposition  to  the 
law  (c).  Hargrave  has  shown  Lord  Coke's  statement  of  the  law, 
which  governed  the  judgment  of  the  Committee  of  the  House  of 
Lords,  to  be  untenable. 

The  decisions  since  that  period  have  allowed  the  presumption  of 
legitimacy  to  be  repelled  by  proof  of  all  those  circumstances  which 
could  enable  a  judicial  tribunal  to  infer  whether  the  husband  was, 
in  fact,  the  father  of  the  child. 

The  doctrine  of  the  law  of  England  on  this  subject  was  brought 
under  the  consideration  of  the  House  of  Lords  in  1808  on  the 
revived  claim  of  a  descendant  of  the  Nicholas  Yaux  reported  by 
the  resolution  of  the  House  in  1661  to  be  legitimate  in  the  eye  of 
the  law  (d).  The  decision  on  this  occasion  is  impressed  with  all  the 
authority  which  belongs  to  a  judgment  of  this  appellate  tribunal, 
aided  by  the  opinions  of  the  judges  of  the  land. 

The  judges,  in  answer  to  certain  questions  referred  to  them, 
delivered  the  following  opinion  (e) : 

"In  every  case  where  a  child  is  born  in  lawful  wedlock,  the 
husband  not  being  separated  from  his  wife  by  a  sentence  of  divorce, 
sexual  intercourse  is  presumed  to  have  taken  place  between  the 
husband  and  wife,  until  that  presumption  is  encountered  by  such 
evidence  as  proves,  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  such  sexual  intercourse  did  not  take  place  at  any  time, 
when  by  such  intercourse  the  husband  could,  according  to  the  laws 
of  Nature,  be  the  father  of  such  child. 

"  The  presumption  of  the  legitimacy  of  a  child  born  in  lawful 
wedlock,  the  husband  not  being  separated  from  his  wife  by  a  sentence 
of  divorce,  can  only  be  legally  resisted  by  evidence  of  such  facts  or 
circumstances  as  are  sufficient  to  prove,  to  the  satisfaction  of  those 
who  are  to  decide  the  question,  that  no  sexual  intercourse  did  take 
place  between  the  husband  and  the  wife  at  any  time  when,  by  such 
intercourse,  the  husband  could,  by  the  laws  of  Nature,  be  the  father 

(h)  Eeported   in   Nicolas,    Law  of         (d)  See  Le  Marckaiit's  Eeport  on 

Adulterine  Bastardy,  pp.  327—393.  the  Gardner  Peerage,  p.  389  et  seq,, 

(c)  Nicolas,  ubi  cit,  sup,  at  pp.  385,  App.,  note  E. 
586  ;    Jour.  H.  L.,  July  19th,  1661.  (e)  lb,  pp.  435—6. 
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of  such  child.  Where  the  legitimacy  of  a  child  in  such  a  case  is 
disputed,  on  the  ground  that  the  husband  was  not  the  father  of  such 
child,  the  question  to  be  left  to  the  jury  is,  whether  the  husband 
was  the  father  of  such  child ;  and  the  evidence  to  prove  that  he  was 
not  the  father,  must  be  of  such  facts  and  circumstances  as  are 
sufficient  to  prove,  to  the  satisfaction  of  a  jury,  that  no  sexual  inter- 
course took  place  between  the  husband  and  wife  at  any  time  when, 
by  such  intercourse,  the  husband,  by  the  laws  of  Nature,  could  be  the 
father  of  such  child. 

"  The  non-existence  of  sexual  intercourse  is  generally  expressed 
by  the  words  *  non-access  of  the  husband  to  the  wife ' ;  and  we 
understand  those  expressions,  as  applied  to  the  present  question,  as 
meaning  the  same  thing ;  because,  in  one  sense  of  the  word  access, 
the  husband  may  be  said  to  have  access  to  his  wife,  as  being  in  the 
same  place,  or  the  same  house ;  and  yet,  under  such  circumstances, 
as,  instead  of  proving,  tend  to  disprove  that  any  sexual  intercourse 
took  place  between  them." 

The  doctrine  itself,  and  the  opinion  of  the  judges,  received  the 
fullest  illustration  from  the  elaborate  exposition  of  the  whole  case 
given  by  Lord  Redesdale  (/) : 

**  I  admit,"  said  his  Lordship  (^),  "that  the  law  presumed  the 
child  of  the  wife  of  A.,  born  when  A.  might  have  had  sexual  inter- 
course with  her,  or  in  due  time  after,  to  be  the  legitimate  child  of 
A. ;  but  this  was  merely  considered  as  a  ground  of  presumption,  and 
might  be  met  by  opposing  circumstances.  The  fact,  indeed,  that 
any  child  is  the  child  of  any  man,  is  not  capable  of  direct  proof,  and 
can  only  be  the  result  of  presumption ; — understanding  by  presump- 
tion, a  probable  consequence  drawn  from  facts  (either  certain  or 
proved  by  credible  testimony),  by  which  may  be  determined  the 
truth  of  a  fact  alleged,  but  of  which  there  is  no  direct  proof.  Thus, 
if  A.  and  A^.  are  married,  and  are  in  such  habits  of  intercourse  that 
A.  may  be  the  father  of  a  child  born  of  the  body  of  A*.,  immediately 
produced  as  the  child  of  A.,  and  received  as  such  by  A.,  the  child  is 
presumed  to  be  his  child,  though  the  fact  of  sexual  intercourse 
cannot  be  proved ;  and  if  the  death  of  A.  before  the  birth  of  the 
child  prevents  its  reception  by  him  as  his  child,  yet  if  the  birth 
happen  within  a  time  which,  in  ordinary  course,  is  the  longest 

(/)  Le  Marchant,  uhi  cit  8up,,  p.  436.  (y)  Ibid.,  at  p.  437. 

19—2 
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time  of  pregnancy  before  birth,  the  child  is  presumed  to  be  the  child 
of  A.  .  .  . 

''  But  in  all  these  cases,  the  fact  that  the  child  is  the  child  of  A. 
is  a  fact  presumed,  and  not  proved 

**  When,  therefore,  circumstances  occur  which  may  tend  to  rebut 
the  presumption  that  a  child,  born  of  the  body  of  A\,  the  wife  of  A., 
is  his  child,  then,  presumption  rebutting  presumption,  the  con- 
clusion must  be  drawn  from  the  whole  evidence.  So  in  liadwelVs 
case,  cited  by  Mr.  Hargrave(/0,  the  illness  of  the  husband  for  some 
time  before  his  death  was  admitted  in  evidence,  and  the  presump- 
tion from  that  circumstance,  that  sexual  intercourse  had  not  taken 
place  during  that  period,  being  added  to  the  length  of  time  which 
had  elapsed  after  the  death  of  the  husband,  before  the  birth  of  the 
child,  was  used  to  raise  a  conclusive  presumption  that  the  child  was 
not  his  child.  And  in  a  case  mentioned  by  Lord  Erskine, 
as  having  happened  during  his  practice  at  the  bar,  where  a  child 
claimed  as  heir  of  A.,  begotten  on  the  body  of  A^,  his  wife,  and 
produced  as  such  on  its  birth,  and  proof  was  given  that  A^.  had 
been  married  to  C,  before  her  marriage  with  A.,  and  that  C.  was 
li\'ing  after  the  marriage,  and  the  evidence  of  the  former  marriage 
destroyed  the  claim  of  the  child,  as  the  legitimate  child  of  A.,  and 
then  a  claim  was  set  up  for  the  child  to  other  property,  as  the  child 
of  C,  who  was  living,  and  in  the  neighbourhood  of  Al,  during  the 
time  of  her  pregnancy,  and  until  the  birth  of  the  child ;  the  Jury  pre- 
sumed, from  the  fact  of  the  second  marriage,  and  the  production  of  the 
child  at  his  birth,  as  the  child  of  A.,  that  it  was  not  the  child  of  C. 

"  Acknowledgment  of  a  child  by  the  reputed  father  and  mother 
as  their  child,  is  generally  the  only  evidence  of  the  fact,  even  that 
the  child  is  the  child  of  the  woman,  unless  evidence  of  the  persons 
present  at  its  birth  can  be  produced  ;  and  such  acknowledgment  is 
sufl&cient  evidence,  if  not  rebutted  by  clear  evidence  to  the  contrary, 
which  was  attempted  in  the  Douglas  case  (t). 

**  It  is,  therefore,  of  high  importance  to  consider,  in  a  question  of 
legitimacy,  whether  the  fact  of  such  acknowledgment  as  would 
demonstrate  the  legitimacy,  did  take  place,  or  whether,  by  circum- 

(//)  Co.  Lilt.  123  (b).  CI.  &  F.  at  p.  212,  where  Lord  Cotten- 

(0  Douglas  V.  Hamilton  (Duke  of)  ham,  L.C.,  attaches  much  weight  to  the 

(1767-69).     bee  Defender's  Memorial,  declarations  of  parents. 

p.  38;  cf.  Morris  v,  Davies  (1837),  5 
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stances,  such  acknowledgment  was  rendered  impossible,  as  by  the 
child  being  a  posthumous  child.  If,  on  the  contrary,  it  appears  that 
the  supposed  father  was  ignorant  of  the  birth  of  such  a  child,  and 
that  the  fact  of  its  birth  was  concealed  from  him,  such  concealment 
is  strong  presumptive  proof  that  there  had  existed  no  sexual  inter- 
course which  could  have  made  him  the  father  of  such  child. 

"  In  this  case  there  is  the  strongest  evidence  which  the  circum- 
stances can  admit,  that  the  Earl  of  Banbury  was  utterly  ignorant 
of  the  existence  of  the  two  children  who  a  considerable  time  after  his 
death  were  alleged  to  be  his  children,  and  that  the  Countess  and 
her  family  acted  in  the  Earl's  lifetime,  and  after  his  decease,  as  if 
the  Earl  had  been  without  children,  to  the  utter  ruin  of  the  children, 
it  tl)ey  were  really  the  children  of  the  Earl." 

Lord  Redesdale  then  recapitulated  the  circumstances  which  had 
been  adduced  in  evidence. 

The  concealment  of  their  birth ;  Lord  Banbury's  entire  ignorance 
that  any  such  children  were  in  existence ;  the  execution  by  him  of 
instruments,  containing  dispositions  of  property,  which  never,  it 
was  presumed,  would  have  been  made  if  he  had  not  believed  him- 
self childless ;  his  will  affording  further  proof  of  this  belief,  and  of 
his  ignorance  of  their  birth ;  inquisitions  taken  in  the  neighbour- 
hood of  one  of  the  family  mansions,  and  where  his  widow  resided, 
treating  her  late  husband  as  having  died  without  any  issue,  and  which 
passed  without  controversy ;  the  recognition  of  these  children  by  the 
widow  and  the  adulterer  (Lord  Vaux)  as  their  offspring,  and  her  sub- 
sequent marriage  with  Lord  Vaux ;  formed  a  considerable  part  of  the 
circumstantial  evidence  on  which  the  illegitimacy  was  established. 

Lord  Eedesdale  concluded  by  stating  that  these  circumstances 
combined  to  rebut  the  presumption  in  favour  of  legitimacy,  arising 
from  the  birth  of  the  children  during  their  mother's  marriage,  and 
to  afford  decisive  presumptive  proof  that  they  were  not  the  children 
of  Lord  Banbury,  but  the  offspring  of  an  adulterous  intercourse 
between  Lord  Vaux  and  the  Countess ;  the  fact  of  that  intercourse, 
coupled  with  the  concealment  of  the  birth  of  the  children,  affording 
the  strongest  presumptive  evidence  that  there  was  no  sexual  inter- 
coarse  between  the  Earl  and  Countess,  the  result  of  which  could  be 
the  birth  of  those  children  (fc). 

{k)  The  decision  in  the  Banbury  length  and  adversely  criticised  by 
Peerage  Case  is  examined   at  great      Nicolas  in  his  work  on  the  Law  of 
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This  decision  governed  other  cases  which  arose,  and  it  was  followed 
by  the  Gardner  Peerage  Case  (Z).  In  that  case  there  was  proof  of 
Mrs.  Gardner's  adulterous  intercourse  with  Jadis,  immediately  after 
her  husband  had  sailed,  of  her  anxiety  to  accelerate  her  delivery,  so 
that  the  birth  might  be  referred  to  a  period  preceding  her  husband's 
departure.  It  was  also  proved  that,  having  failed  to  accomplish  her 
purpose,  she  endeavoured  to  conceal  from  her  husband  her  preg- 
nancy and  the  birth  of  the  child,  that  on  its  birth  she  removed  it 
from  the  house,  that  it  was  recognised  by  herself  and  Jadis  as  their 
child,  and  that  its  education  was  superintended  by  the  latter. 

Summary  of  English  Law  as  to  PresumptioiL  of  Legitimacy. — 
Later  decisions  are  to  the  same  effect,  and  the  modern  law  of 
England  in  regard  to  the  maxim  ''Pater  est  quem  nuptisB 
demon  strant "  may  be  stated  thus : — 

The  presumption  of  the  legitimacy  of  a  child  born  in  wedlock  is 
not  to  be  lightly  repelled ;  it  is  not  to  be  broken  in  upon  or  shaken 
by  a  mere  balance  of  probability  (?w) ;  and,  therefore,  where  a  husband 
and  wife  have  cohabited  within  a  "competent  time,"  so  that  it  is 
possible  for  the  child  to  have  been  lawfully  begotten,  the  presump- 
tion of  legitimacy  is  not  to  be  rebutted  by  evidence  that  someone 
else  may  with  equal  probability  have  been  the  father  (n).  Under 
such  circumstances,  and  assuming  there  are  no  other  facts  in  the 
case,  the  law  will  not  allow  "  a  balance  of  the  evidence  as  to  who  is 
most  likely  to  have  been  the  father"  (o). 

Evidence  as  to  Access  and  Non-Access. — Moreover,  by  a  ''  rule  of 
decency,"  neither  the  mother  of  the  child  nor  her  husband  is 
admissible  to  testify  to  the  fact  of  access  or  non-fiiccess  (p).  But 
this  rule  does  not  apply  to  a  case  of  ante-nuptial  conception  where 
a  husband  alleges  that  he  was  unaware  of  his  wife's  pregnancy  at 

Adulterine  Bastardy   (1836),    a  work  (w)  P(T  Lord  Lyndhuist  in  Morris 

wiitten  for  the  purpose  of  showing  that  v,  Davies  (1836 — 37),  5  CI.  &  F.  at  p. 

it  completely  altered  the  previous  law  265. 

of  England  in   regard    to    the   pre-  (n)  Best,  Presumptions,  s.  58 ;  Moms 

sumption    of    legitimacy.      But    see  r.   Davies    (1827),  3    C.    &   P.,   per 

Mon-is  r.  Davies  (1837),  6  CI.   &  F.  Vaughan.B.,  at  pp.217,  218  ;  BosviUe 

163 ;  Aylesford  Peerage  Case  (1885),  11  r.  Ati-Gten.  (1887),  12  P.  D.,  per  Sir 

A.  C.  1  ;  BosviUe  v,  Att-Gen.  (1887),  James  Hannen,  at  p.  179. 

12  P.  D.  177,  A.  0.  ;  Poulett  Peerage  (o)  Cope  v.  Cope  (1833),  1  Moo.  &  R. 

Case,  [1903]  A.  C.  395.  at  p.  276. 

(/)  Gardner  Peerage  Case,   by   Le  (p)  Goodright    i-.    Moss    (1777),   2 

Marchant  Cowp.  594  ;  11  Rul.  Cas.  518. 
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the  time  when  he  married  her  (q).  Evidence  may  also  be  given 
(diunde  of  statements  made  by  the  mother  or  by  the  adulterer  as 
evidence  of  conduct ;  and  evidence  may  be  given  of  any  conduct  by 
either  party  tending  to  prove  or  disprove  access  (r),  and  both  man 
and  woman  are  competent  to  testify  that  they  are  not  legally 
married  («).  In  proceedings  in  the  Divorce  Court  for  divorce  or 
judicial  separation  a  wife  or  a  husband  can  give  evidence  as  to  his 
or  her  adultery,  and  thus  indirectly  as  to  the  legitimacy  of  the 
children  (i). 

Subject  to  the  qualifications  above  stated,  the  question  of 
legitimacy  is  now  treated  by  the  Courts  as  one  to  be  determined  by 
the  weight  of  evidence  (u).  As  an  illustration  of  the  freedom  with 
which  the  presumption  of  legitimacy  is,  in  modern  times,  brought 
to  the  test  of  evidence,  reference  may  be  made  to  the  case  of 
Bosville  V.  Att.-Gen.  (t/),  where  the  child  of  a  married  woman  was 
held,  under  the  circumstances,  to  be  illegitimate  although  the 
husband  and  wife  were  proved  to  have  slept  together  at  a  time 
within  the  period  required  for  the  husband  to  have  been  the  father 
of  it. 

The  law  of  England  applies  throughout  the  English  provinces 
of  Canada.  It  has  been  held  in  Upper  Canada  that  non-access 
may  be  established  by  conclusive  evidence,  notwithstanding  the 
place  of  residence  of  the  husband  may  have  admitted  opportunities 
of  sexual  access  to  the  wife  {x).  In  an  action  for  the  seduction  of 
a  married  woman,  moreover,  the  non-access  by  the  husband  and 
the  seduction  by  the  defendant  may  be  proved  by  the  evidence  of 
the  wife  (y). 

The  rules  already  indicated  with  regard  to  the  presumption  of 
legitimacy  may  now  be  compared  with  those  in  force  in  the  portions 
of  the  British  dominions  not  already  referred  to  whose  laws  are 

(q)  Poulett    Peerage    Case,    [1903]  (32  &  33  Vict.  c.  68),  s.  8  ;  Eversley, 

A.C.  395;  disapproving  Anon.i;.  Anon.  Domestic  Belations,  497. 

(1856),  22  Beav.  4S1 ;  23  Beav.  273.  (u)  Aylesford  Peerage  Case  (1885), 

(r)  Aylesford  Peerage  Case  (1885),  11   A.   C.    1  ;   Bosville   v.  Att.-Gen 

11    A.    C.  1;    Bosville    v.    Att.-Gen.  (1887),  12  P.  D.  177. 

(1887),   12  p.    D.    177;  Bumaby    v.  (a:)  Doe  d.  Marr  r.  Marr,  3  A.  C.  0.  P. 

Baillie  (1889),  42  Ch.  D.  282.  36  (1853). 

(«)  R.  V.  Bramley  (inhabitants  of)  (y)  Evans  v.  Watt,   2   0.    E.   16G 

(1795),  6  T.  B.  330.  (1883) ;    Mulligan    v.   Thompson,    23 

(t)  Evidence  Amendment  Act,  1869  O.  B.  54  (1892). 
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based  on  a  different  system  from  that  of  the  common  law,  e.g.,  in 
British  India,  the  English  law,  the  Hindu  and  Mahammadan  law, 
and  in  Ceylon  and  South  Africa,  the  Eoman-Dutch  law. 

Law  of  British  India. — 1.  The  Indian  Eridence  Act. — Practical 
effect  is  given  to  the  maxim  ''Pater  est  quem  nuptisB  demonstrant" 
in  the  law  of  British  India  by  s.  112  of  the  Indian  Evidence  Act,  I. 
of  1872,  which  provides  that  the  fact  that  any  person  was  born 
during  the  continuance  of  a  valid  marriage  between  his  mother  and 
any  man,  or  within  two  hundred  and  eighty  days  after  its  dissolu- 
tion, the  mother  remaining  unmarried,  shall  be  conclusive  proof 
that  he  is  the  legitimate  son  of  that  man,  unless  it  can  be  shown 
that  the  parties  to  the  marriage  had  no  access  to  each  other  at  any 
time  when  he  could  have  been  begotten.  This  section,  by  adopting 
the  period  of  birth,  as  distinguished  from  conception,  as  the  turning 
point  of  legitimacy,  introduces  into  British  India  "  a  peculiarity  of 
the  English  law  that  it  does  not  concern  itself  with  the  con- 
ception, but  considers  a  child  legitimate  who  is  born  of  parents 
married  before  the  time  of  his  birth,  though  they  were  unmarried 
when  he  was  begotten"  (z).  The  Indian  Evidence  Act  extends  to 
the  whole  of  British  India,  and  by  s.  2,  on  and  from  September  1st, 
1872,  all  rules  of  evidence  not  contained  in  any  Statute,  Act,  or 
Regulation  in  force  in  any  part  of  British  India,  were  repealed. 
The  provisions  of  s.  112,  which  is  in  the  chapter  relating  to  the 
''Burden  of  Proof,"  seem  to  have  been  regarded  by  the  Indian 
Legislature  as  constituting  a  rule  of  evidence,  and  would  apparently 
displace  the  rule  of  the  Muhammadan  law,  to  be  further  referred  to 
presently,  by  which  a  child  bom  within  six  months  after  marriage 
is  presumed  to  be  illegitimate.  This  view  is  supported  by  the 
comments  of  two  writers  at  least  on  the  Indian  Evidence  Act  (a). 
Its  correctness  is,  however,  questioned  by  Sir  Roland  Wilson, 
who  observes  that  s.  112,  as  being  an  exception,  on  gromids  of 
public  policy,  to  the  general  principle  that  the  legal  existence  of  an 
infant  dates  from  its  conception,  and  not  from  its  birth,  should  find 


(z)  Lord  Mackenzie,  Boman  Law,  India,  quoted  in  the  note  to  s.  83  of 

130 ;    cited    by    Mahmood,    J.,    in  Sir  Boland  Wilson's  Anglo-Muham- 

Muhammad  AUahdad  v.  Muhammad  madan  Law,  2nd  ed. :  and  the  notes 

l8mail(188K),I.  L.  £.  10  A11.289,  339.  in    Cunningham's    Indian    Evidence 

(a)  See  the  passage  at  p.  552   of  Act  to  bs.  2  and  112  of  the  Act. 
Field's   Law  of  Evidence  in  British 
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its  proper  place  "in  a  scientifically  arranged  Code  ...  in  the 
department  of  Family  Law,  rather  than  in  that  of  Procedure  or 
Evidence,  and,  if  so,  it  is  not  applicable  to  Muhammadans  "  (6).  The 
-question  here  raised  as  to  the  range  of  the  application  of  s.  112  of 
the  Indian  Evidence  Act  has  not  yet  been  judicially  decided.  On 
this  point  Mahmood,  J.,  observes  (in  Muhammad  Allahdad's  Case) 
that  it  may  some  day  be  a  question  of  great  difficulty  to  determine 
how  far  the  provisions  of  this  section  "  are  to  be  taken  as  trenching 
upon  the  Muhammadan  law  of  marriage,  parentage,  legitimacy  and 
inheritance,  which  departments  of  law,  under  other  statutory 
provisions,  are  to  be  adopted  as  the  rule  of  decision  by  the  Courts 
in  British  India  ''(c). 

2.  Hindu  Law. — In  order  to  render  a  child  legitimate  it  is  not 
necessary,  according  to  Hindu  law,  that  the  procreation  as  well  as 
the  birth  should  take  place  after  marriage.  The  Hindu  law  is  the 
«ame  in  that  respect  as  the  English  law  (rf).  A  child  born  before 
marriage  is  illegitimate,  and  its  status  cannot  be  improved  by  any 
act  of  the  putative  father  (e).  It  cannot  be  legitimated  by  the 
subsequent  marriage  of  the  parents. 

According  to  Hindu  law,  a  child  born  after  the  dissolution  of  the 
marriage  of  its  mother  with  her  husband  would  be  presumed  to  be 
legitimate  if  there  was  opportunity  of  access  by  the  husband  about 
the  presumable  time  of  conception  ;  but  the  presumption  would  be 
rebuttable  either  by  direct  evidence  or  a  contrary  presumption  (/). 
Such  a  case  would  now  apparently  be  dealt  with  by  the  Courts 
under  s.  112  of  the  Indian  Evidence  Act,  I.  of  1872,  already  referred 
to.  The  same  rule  holds  good  in  Hindu  as  in  Muhammadan  law  as 
to  the  presumption  of  legitimacy  from  treatment.  Where  a  marriage 
de  facto  has  been  established  and  the  issue  has  been  recognised  by 
the  father  as  legitimate,  strict  proof  of  the  mother's  alleged  incapacity 

{h)  Wilson,    Anglo  -  Muhammadan  out  that  according  to  the  Hindu  sages, 

Law,  Preface,  p.  xii.,  and  s.  83,  n.  **in  order  to  constitute    legitimacy, 

(r)  Muhammad  Allahdad  v,  Muham-  there  must  not  only  be  birth,  but  also 

mad  Ismail,  ubi  cit.  sup.  at  p.  339.  procreation  in  lawful  wedlock." 

(d)  Pedda  Amani  v.  Zemindar  of  («»)  Boulnois    and    Hattigan,     Cus- 

Murungapuri    (1874),  L.    B.   1    Ind.  tomary  Law  (Punjab),  2nd  ed.,  146. 

A]>p.  282,  293.    Exception  is  taken  to  (/)  Pandaiya     Telaver     v.      Puli 

this  ruling  by  Sir  G.  D.  Banerjee  in  Telaver  (1863),  1  Mad.  H.  C.  E.  478, 

his  work  on  the  Hindu  Law  of  Mar-  485. 
riage,  2nd  ed.,  p.  Ido.  He  there  points 
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to  contract  a  marriage  would  be  required  to  show  that  the  law  denied 
to  such  issue  its  presumable  legal  status  (g). 

3.  Muhammadan  Law. — According  to  Muhammadan  law  the  legal 
relation  of  paternity  is  established  either  by  proof  or  by  legal 
presumption  that  the  child  was  begotten  by  the  alleged  father  on  a 
woman  who  was,  at  the  time  of  conception,  either  his  lawful  wife,, 
or  was,  in  good  faith,  and  on  reasonable  grounds,  believed  by  him 
to  be  his  lawful  wife,  or  whose  marriage,  being  merely  irregular,, 
and  not  void  ah  initio,  had  not,  at  the  time  of  conception,  been 
terminated  by  actual  separation  (/t). 

Presumption  of  Legitimacy. — The  Muhammadan  law  creates  a 
conclusive  presumption  against  the  legitimacy  of  a  child  born 
within  six  months  after  marriage.  A  child  born  six  months  or 
more  after  marriage  is  considered  to  all  intents  and  purposes 
the  offspring  of  the  husband.  So  also  is  a  child  born  within  two 
years  according  to  Sunni  law,  within  ten  months  according  ta 
Shiah  law,  after  the  death  of  the  husband  or  after  the  divorce  of 
the  wife  (i).  If  these  three  presumptions  are  not  now  displaced  by 
the  provisions  of  s.  112  of  the  Indian  Evidence  Act,  already  referred 
to  (/c),  then  the  two  in  favour  of  legitimacy  must  be  regarded  a& 
rebuttable.  In  the  first  of  these  two  cases,  the  burden  of  proving 
that  the  child  was  not  lawfully  begotten  by  the  husband  would  be 
on  the  persons  denying  the  legitimacy  of  the  child.  In  the  second^ 
evidence  might  be  given  to  show  that  the  mother  had  announced 
the  completio;a  of  her  iddaf,  or  period  of  seclusion  after  the  death 
of  her  husband  or  her  divorce,  at  least  six  months  before  the  birth 
of  the  child,  or  that  she  had  **  confessed  to  having  in  the  meantime 
had  sexual  intercourse  with  some  other  man  "  (Z). 

Legitimation  by  Acknowledgment. — When  a  man  marries  a  woman 
with  whom  he  has  had  illicit  relations  and  she  bears  a  child  within 
six  months  from  the  date  of  the  marriage,  the  man  can  legitimise 
the  child  by  acknowledging  it  as  his  without  any  accompanying 
declaration  of   bastardy.       It  stands  on  the  footing   practically 


{(f)  Ramamani  Ammal  v.  Kulantkai  Law,  2nd  ed.,  ss.  81,  447. 

Natchear  (18.1),  14  Moore's  Ind.  App.  (k)  See  p.  296. 

346,  365.  (/)  Wilson,    Anglo  -  Muhammadan 

(h)  Wilson,    Anglo  -  Muhammadan  Law,    s.    81 ;     see    also    Muhammad 

Law,  s.  80.  Allahdad  v,  Muhammad  Ismail  (1888)^ 

(t)  Wilson,    Anglo  -  Muhammadan  1.  L.  B.  10  AIL  at  p.  339. 
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of  a  chUd  of  unknown  paternity  which  acquires  a  status  by  mere 
acknowledgment.  The  actual  acknowledgment  and  recognition  by 
a  father  of  children  as  his  sons  gives  them  the  status  of  sons, 
capable  of  inheriting  as  legitimate  sons.  Such  an  acknowledgment 
may  be  either  express  or  implied.  In  the  case  of  an  implied 
acknowledgment  the  inference  from  the  acts  of  the  father  must 
depend  upon  the  circumstances  of  each  particular  case  (n).  The 
parentage  will  not  be  established,  notwithstanding  an  acknowledg- 
ment by  the  alleged  father,  if  there  is  anything  which  obviously 
renders  it  impossible  that  the  alleged  reliitionship  should  exist  (o). 

An  acknowledgment  of  paternity,  as  it  constitutes  the  relationship, 
cannot  afterwards  be  legally  repudiated.  Acknowledgment  of 
parentage,  with  continued  cohabitation,  is  presumptive  evidence 
both  of  legitimacy  and  marriage  (p).  The  presumption  arising  from 
acknowledgment  can  be  rebutted  only  (1)  by  proof  of  disclaimer 
by  the  child  acknowledged,  if  such  child  is  of  sufficient  discretion 
to  understand  what  the  acknowledgment  involves  {q) ;  (2)  by  proof 
of  such  proximity  of  age  between  the  parties  as  to  render  the 
relation  of  parent  and  child  impossible  between  them  (r) ;  (8)  by 
proof  of  other  filiation  («) ;  by  proof  that  the  mother  could  not 
have  been  the  lawful  wife  of  the  father  at  any  time  when  the  child 
could  have  been  begotten  (t).  Acknowledgment  by  a  man  that  a 
child  is  his  son  may  be  by  conduct,  as  well  as  by  language ;  and  the 
legitimacy  or  legitimation  of  a  child  of  Muhammadan  parents  may 
properly  be  presumed  or  inferred  from  circumstances  without  proof, 
or  at  least  without  any  direct  proof,  either  of  a  marriage  between 
the  parents,  or  of  any  formal  act  of  legitimation  (u).  In  case  of 
error  as  to  the  person  of  the  woman,  or  as  to  her  prohibition  from 

()i)  Nawab  Muhammad  v.  Miissu-  {q)  MacDagbten,   Principles  of  Mii- 

mat  Lalli  (1881),  L.  B.  9  Ind.  App.  8  ;  hammadan  Law,  61  ;  Wilson,  Anglo- 

I.  L.  B.  8  Gale  422.  Muhammadan  Law,  s.  85. 

(o)  Macnagbten  (edited  by  H.  H.  (r)  KedamathChuckerbuttyv.Don- 
Wilson),    Hindu   and   Muhammadan  zelle  (1873),  20  L  L.  R.  Calc.  852. 
Law,  219,  para.  33.  («)  Nujeeboonissa     v.     Zumeeruii 

(;>)  Khojah  Hidayut  Oollah  v.  Rai  (1869),  11  W.  E.  426. 

Jan  Khanum  (1844),  3  Moore's  Ind.  (t)  Wilson,    Anglo  -  Muhammadan 

App.     295  ;    Ashrufood    Dowlah    v.  Law,   s.  85  (d)  and  note  5,  where  all 

Hyder  Hossein  (1866),  1 1  Moore's  Lid.  the  authorities  are  examined. 

App.  at  pp.  107, 114  ;  Abdool  Razackr.  (ti)  Mahomed  Banker  v,  Shurfoon 

Aga  Mahomed  (1894),  L.  B.  21  Ind.  Nissa  Begum  (1860),  8  Moore's  Ind. 

App.  56.  App.  136,  159. 
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marriage  by  reason  of  consanguinity  or  affinity  with  her  husband, 
or  connection  by  fosterage,  or  as  to  the  legality  of  the  marriage 
ceremony,  the  father's  ackuowledgment  is  necessary  and  sufficient 
for  the  legitimation  of  the  offspring. 

Where  there  is  even  a  colour  of  validity  in  a  marriage — though 
it  be  in  fact  void — the  jurists  of  Egypt,  following  Hanifa,  recognise 
the  legitimacy  of  a  child  born  six  months  or  more  after  the 
consummation  of  the  marriage  and  before  a  separation,  whether 
voluntary  or  adjudged,  on  the  ground  of  its  invalidity.  The  acknow- 
ledgment of  a  child  enables  its  mother  to  claim  the  position  of 
a  wife,  provided  she  could,  as  being  a  Moslem  and  free,  have  been 
the  wife  of  the  acknowledger.  If  her  heritable  right  is  contested, 
she  has  only  to  prove  her  motherhood  of  the  acknowledged  child. 

A  woman  whose  husband  is  alive,  or  who  has  been  divorced  and  is 
unable  to  remarry  on  the  ground  that  the  period  of  iddat  has  not 
expired,  may  with  the  assent  of  her  husband  acknowledge  a 
child.  Such  acknowledgment  will  have  the  same  effect  as  an 
acknowledgment  by  the  husband  (x). 

In  other  cases  an  acknowledgment  of  maternity  by  a  woman 
is  merely  evidence  thereof,  and  must  be  dealt  with  by  the 
provisions  of  the  Indian  Evidence  Act  relating  to  admissions  (y). 
Under  no  circumstances  can  a  relation  other  than  the  father  or 
mother  give  any  rights  by  an  acknowledgment  (z). 

Disavowal  of  Paternity. — ^A  married  man  may  disavow  the 
paternity  of  a  child  either  during  his  wife's  pregnancy,  or  on  her 
confinement  becoming  known  to  him.  The  authorities  differ  as  to 
the  period  of  time  within  which  such  disavowal  may  be  made,  the 
longer  period  being  fixed  at  forty  days  (a). 

The  Maliki  law,  as  construed  in  Algiers,  limits  gestation  to  three 
hundred  days  at  most.  The  Hanafi  doctrine  allows  two  years  after 
dissolution  of  a  marriage  unless  the  woman  has  declared  that  her 
seclusion  (iddat)  has  ended.  If  there  are  grounds  for  ascribing  a 
child,  born  say  seven  months  after  a  second  marriage,  to  either  of 
the  two  husbands,  it  is  assigned  to  the  second. 

(r)  See  Ameer  All's  Muhammadan  brother,  see  Mirza  Himmut  Babador 

Law,    vol.     ii.,     2nd    ed.,    pp.    218,  v.    Mussumat      Sahebzadee     Begum 

219  ;    Baillie's     Muhammadan    Law,  (1873),  L.  K.  1 1.  A.  23. 
p.  -107.  (a)  See  Ameer  Ali's  Muhammadan 

(y)  Act  L  of  1872,  ss.  17— 21.  Law,     vol.    ii.,    2nd    ed.,    pp.     198, 

(z)  As  to  an  acknowledgment  by  a  199. 
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A  grandfather  may  acknowledge  his  disavowed  son's  son,  and, 
by  thus  legitimising  both,  make  himself  an  heir  to  either. 

Boman-Dntch  Law. — Law  of  Ceylon. — In  Ceylon  the  provisions  of 
the  Evidence  Ordinance  are  substantially  the  same  as  s.  112  of  the 
Indian  Evidence  Act  (6).  The  words  of  the  Ordinance  were  explained 
by  Bonser,  C.  J.,  to  mean  physical  impossibility  and  to  exclude  moral 
impossibility  of  access  (c).  He  accepted  Lord  Redesdale's  definition 
of  "  non-access  "  as  laid  down  in  the  Banhui-y  Peerage  Case  and  held 
that  inasmuch  as  the  Ordinance  did  not  go  on  to  say  that  the  second 
class  of  evidence  spoken  of  by  Lord  Redesdale  is  admissible,  namely, 
evidence  to  show  what  may  be  called  a  moral  impossibility  of  access, 
it  was  necessary  to  prove  that  access  was  physically  impossible 
so  as  to  displace  the  presumption  in  favour  of  the  father  of  a  wife's 
ofifspring  being  her  husband  (d). 

This  decision  seems  to  be  in  contradiction  to  the  provisions  of  the 
Indian  Evidence  Act  as  explained  by  the  Indian  Courts  (e),  but  the 
Supreme  Court  of  Ceylon  followed  the  opinion  of  Bonser,  C.J.  (/). 

In  a  case  anterior  to  the  passing  of  the  above-mentioned  Ordinance 
it  was  decided  that  adultery  of  the  wife  was  not  in  itself  sufficient 
proof  of  the  illegitimacy  of  the  child  born  in  wedlock,  and  that  even 
where  the  parents  were  living  separate,  the  presumption  of  legitimacy 
could  only  be  rebutted  by  proof  of  previous  divorce  or  by  expert  and 
almost  irresistible  proof  of  non-access  in  a  sexual  sense.  The  fact 
that  the  woman  was  living  in  notorious  adultery  was  not  in  itself 
sufficient  to  repel  this  presumption  {g). 

Law  of  South  Africa. — In  South  Africa  the  decisions  on  this 
point  have  followed  more  closely  the  rules  laid  down  by  the 
Eoman-Dutch  jurists. 

The  husband  is  presumed  to  be  the  father  of  all  children  born  in 
wedlock,  but  if  the  time  which  elapsed  between  the  solemnization 
of  the  marriage  and  the  birth  of  the  child  be  so  short  that  the 
child  must  have  been  the  fruit  of  a  previous  intercourse,  and  the 

(6)  No.  14  of  1895,  8.  112.  (/)  Pereira,  1.  c.  ;    Sopi   Nona   v. 

(c)  Perera  r.  Podi  Singho,  6  N.  L.  E.  Marsyan  (1903),  6    N.   L.    B.    379; 

243,  questioning  the  decision  in  Pavis-  Babot  v,  De  Silva  (1905),  8  N.  L.  E. 

tina  V.  Aron,  3  N.  L.  R  13,  and  over-  82  ;  (1907),  10  N.  L.  R.  140;  Ameer 

ruling  Podina  v.  Sada,  4  N.  L,  E.  109.  Ali  and  Woodroffe,  Commentary  on 

{d)  Pereira,  Laws  of  Ceylon,  IL  45,  the  Law  of  Evidence  applicable   to 

59.  British  India,  p.  670. 

(c)  See  p.  296  et  $eq.  (^)  Pereira,  1.  c,  p.  46  aq. 
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husband  declares  on  oath  that  he  has  had  no  intercourse  with  his 
wife  previous  to  the  marriage,  the  issue  thus  born  is  declared 
illegitimate  (A).  In  Horak  v.  Horak  the  child  was  born  188  days 
after  the  marriage,  while  it  was  proved  that  the  husband  had  had 
no  previous  intercourse  with  his  wife,  but  on  the  contrary  that  the 
wife  had  had  intercourse  with  another  person  previous  to  the 
marriage.  The  marriage  was  declared  null  and  void,  and  the 
issue  illegitimate. 

In  the  case  of  children  born  after  a  period  which  renders  it  pro- 
bable that  they  are  the  issue  of  such  marriage,  the  husband  is  held  to 
be  the  father,  and  it  requires  the  strongest  proof  to  rebut  that  pre- 
sumption. It  would  be  against  public  policy  to  bastardise  a  child 
born  in  lawful  wedlock,  where  it  is  perfectly  consistent  with  the 
facts  of  the  case  that  the  husband  is  the  father  (i). 

A  mere  presumption  to  the  contrary  and  probability  of  adultery 
is  not  sufficient,  even  if  corroborated  by  the  wife's  admission  that 
the  child  bom  during  her  marriage  is  illegitimate.  There  must  be 
positive  proof  that  there  has  not  been  intercourse  between  husband 
and  wife  during  the  time  of  gestation  (k).  In  Abrahams  v. 
Adayns  {I)  it  was  held  that  the  uncorroborated  evidence  of  the  wife 
was  insufficient,  where  there  had  been  possibility  of  intercourse 
with  the  husband,  to  declare  the  child  illegitimate,  although 
the  adultery  was  not  denied  by  the  defendant.  And  in  Ex  parte 
Ventner  {m)  it  was  explicitly  laid  down  that  the  presumption  of 
legitimacy  is  not  rebutted  by  the  wife's  admission  that  they  are  not 
the  children  of  her  husband,  or  by  the  fact  that  she  has  been  found 
guilty  of  adultery,  or  by  the  fact  that  at  the  time  of  their  birth  the 
husband  was  over  eighty  years  of  age,  or  by  all  these  facts  combined, 
in  the  absence  of  any  evidence  of  incompetency  on  the  husband's 
part  or  of  his  non-cohabitation  with  his  wife.  **  The  presumption  is 
that  the  children  who  were  born  in  wedlock  are  his  "  (the  husband's) 
"children,  and  the  clearest  possible  proof  of  incompetency  or  of 
non-cohabitation  would  be  required  to  rebut  that  presumption  "  (n). 

(/i)  Horak  t.  Horak  (I860),  3  Searle,  {k)  Bichter  v.  Wagenaar  (1829),   1 

389  ;  M.  Nathan,  Common   Law  of  M.  262. 

S.  A.,  I.,  para.  134.  (/)  (1878),  Buck.,  p.  86  ;  M.  Nathan, 

(i)  Johnson  v.  Story,   Natal  L.  B.  1.  c,  para.  136. 

1869,  p.  116;  M.  Nathan,  1.  c,  para.  (m)  (1903),  13  C.  T.  E.,  620. 

135.  (n)  Per  do  Villiers,    C.J.,    in    Ex 
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As  to  moral  impossibility^  the  South  African  Law  Reports  do  not 
contain  any  direct  decisions.  In  the  case  of  Richterv.  Wagenaar  (o), 
where  the  husband  was  compelled  to  specifically  perform  his  promise 
of  marriage,  husband  and  wife  separated  directly  after  the  ceremony 
was  over  without  consummating  the  marriage.  Both  parties  remained 
in  Cape  Town,  but  lived  separately.  Some  years  afterwards  the 
wife  was  delivered  of  a  child,  and  although  she  admitted  having  had 
intercourse  with  some  other  man  than  her  husband,  it  could  not  be 
proved  that  such  intercourse  had  taken  place.  Although  the  aver- 
sion which  existed  between  husband  and  wife  was  known,  their 
relation  seems  not  to  have  been  considered,  and  in  the  absence  of 
positive  proof  of  the  wife's  adultery,  it  was  held  that  the  possibility 
of  an  intercourse  having  taken  place  between  husband  and  wife  was 
not  excluded,  and  the  child  was  held  to  be  the  legitimate  offspring 
of  the  marriage. 

No  direct  decisions  seem  to  be  reported  regarding  the  legitimacy 
of  children  born  after  dissolution  of  the  marriage.  In  the  Trans- 
vaal (p)  and  the  Orange  River  Colony  (q)  a  widow  is  bound  to  observe 
an  annus  luctus  of  300  and  280  days  respectively.  In  Cape  Colony 
€uch  prohibition  does  not  seem  to  exist  (r). 


SECTION  II. 
Proof  of  Legitimacy. 

Evidence  of  Legitimacy. — In  establishing  the  status  of  legitimacy, 
there  is  usually  adduced  that  species  of  proof  which  consists  of 
certain  public  records  of  the  marriage  of  the  parents  and  of 
the  birth  of  the  child.  It  has  been  the  object,  as  it  is  certainly 
the  duty,  of  every  State  to  provide  adequate  means  for  preserving 
the  most  authentic  evidence  of  all  births,  marriages,  and  deaths. 

Registration.  Civil  Law. — The  professio  natalium  of  the  Roman 
law  answered  the  purpose  of  supplying  written  proof  of  the  names 
of  the  parents  and  of  the  time  and  place  of  the  birth  of  the  child. 
The  sponsalitice  tahida  afforded  proof  of  their  marriage. 

2)aHe  Ventner  (1903),  13  0.  T.  B.  620 ;  (q)  Law  n.  26  of  1899,  para.  13. 

O.  L.  J.  xxi.  (1904),  32.  (r)  D.  Ward,  Marriage  Laws,  pp.  5 

(o)  (1829),  1  M.  262.  and  6;  M.  Nathan,  I.  c,  para.  133. 

Ij))  Law  n.  3  of  1871,  para.  9. 
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Boman-IhitclL  Law. — In  the  middle  ages  until  well  into  the  fifteenth 
century,  proof  of  births  was  given  in  the  Low  Countries  by  the- 
evidence  of  the  mother,  or,  if  the  mother  were  dead,  of  witnesses, 
whose  evidence,  in  many  cases,  however,  was  secondary.  In  order 
to  make  their  evidence  more  reliable,  local  ordinances  provided  that 
the  depositions  of  witnesses  should  be  devoid  of  force  after  a  certain 
time  unless  they  had  been  made  within  that  period  before  an 
official  and  put  in  writing  by  him.  These  writings  developed  into 
the  certificates  of  birth  of  modem  times  («). 

In  the  meantime  the  baptismal  books  and  registers  kept  by  the 
churches  were  the  principal  sources  of  evidence,  besides  the  entries 
by  parents  in  Bibles  and  books  of  prayer.  Though  first  perhaps 
found  in  the  Roman  CathoUc  churches,  they  were  afterwards  kept 
in  the  Reformed  Protestant  churches,  and  a  great  number  of 
church  ordinances  contain  regulations  on  this  subject,  inter  alia 
that  the  children  should  be  baptised  within  a  fortnight  after  their 
births  (t). 

They  did  not,  however,  contain  the  date  of  the  births,  though 
they  mentioned  the  name  of  the  parents. 

Insufficient  as  these  measures  were,  the  care  of  the  registers  of 
births  remained  in  the  province  of  Holland  entrusted  to  the 
church  dignitaries,  though  these  were  placed  under  the  supervision 
of  the  magistrates.  On  January  15th,  1792,  the  States  of  Holland 
passed  a  resolution  providing  that  not  only  the  Reformed  Protestant 
churches,  but  generally  all  religious  sects,  should  keep  registers  or 
books  of  marriages  and  baptisms  in  duplo  and  free  of  charge  to  the 
inhabitants,  and  that  these  registers  should  be  preserved  in  various- 
places.  These  books  were  to  mention  the  date  and  place  of  the 
birth  of  the  children  if  given  by  the  parents.  The  burgomasters  and 
sheriffs  of  the  towns  and  the  deputed  councils  of  the  northern  and 
southern  quarters  for  the  country  were  charged  to  see  that  these 
provisions  were  properly  executed  (tO. 

In  only  a  few  instances  the  registers  were  kept  by  the  civic 
authorities  themselves  {x). 

(a)  Fock.    Andr.,    Het    Oud    Ned.  (x)  A   marriage   ordinance    (Egts- 

Burg.   Eecht.   L,    136.  ordre)  of  IGSQ^issued  in  the  town  of 

(t)  Cf.  the  ordinances  enumerated  Knilenburg  provided  that  every  birth 

by  Fock.  Andr.,  loc,  cit,  on  p.   137,  should  be  stated  within  eight  days  to 

n.  1.  the  town  clerk,  and  registered  by  him  : 

(m)  Fock.  Andr.,  loc.  city  137.  cf.  Fock.  Andr.,  he,  ct^.,  p.  138. 
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The  Perpetual  Edict  of  Albert  and  Isabella  of  1611,  which  was,  inter 
alia,  in  force  in  the  province  of  Brabant,  provided  that  all  sheriffs  of 
towns  and  villages  were  bound  annually  to  obtain  from  every 
priest  in  their  jurisdiction  a  duplicate  of  the  baptismal  registers 
kept  by  him  during  the  past  year,  and  to  keep  these  among  their 
records.  The  villages  had  again  to  send  a  copy  to  the  town  authori- 
ties. The  evidence  of  these  registers,  it  was  declared,  would  be 
conclusive  (y). 

Law  of  France. — ^In  France,  before  the  law  of  1792,  the  cure  of 
every  parish  received  and  registered  the  births,  deaths,  and 
marriages  which  took  place  in  his  parish,  in  the  manner  prescribed 
by  the  ordinances  then  in  force.  In  1792,  by  the  law  of  December 
19th,  and  by  other  laws  subsequently  passed,  this  duty  was 
transferred  to  the  mayors  and  their  assistants  (z). 

It  has  been  since  committed,  by  the  Code  Civil,  to  the  civil 
officers,  and  its  discharge,  with  fidelity  and  accuracy,  is  endeavoured 
to  be  secured  by  the  most  minute  and  judicious  regulations. 

Acts  of  Birth. — It  is  required  that  a  declaration  of  every  birth 
shall  be  made,  within  three  days  after  the  delivery  of  the  mother, 
to  the  civil  officer  of  the  place  of  birth,  and  the  child  shall  be  pro- 
duced in  person  before  him  (a).  This  declaration  is  to  be  made  by 
the  father,  or,  in  default  of  the  father,  by  the  doctors  of  physic  or 
surgery,  the  midwives,  the  officers  of  health,  or  other  persons,  as 
the  case  may  be,  who  shall  have  been  present  at  the  birth ;  and 
where  the  mother  shall  have  been  delivered  elsewhere  than  at  the 
place  of  her  ordinary  residence,  by  the  person  at  whose  house  such 
delivery  took  place  (6). 

The  act  of  birth  is  to  be  immediately  drawn  up  in  the  presence  of 
two  witnesses.    It  is  to  set  forth  the  day,  the  hour,  and  the  place 

(y)  Eock.  Andr.,  loc,  dU,  189 — 140.  in  France  must  be  the  Bubject  of  a 

(z)  See  Hoffman's   Lexicon,    verb,  declaration  in  accordance  with  arts.  55 

Nuptiae    et     Professio  ;     Brissonius,  and  56  of  Circular  of  the  Minister  of 

Aiitiq.  1.  1,  c.  5 ;  Stryk.  de  Succes.  Justice   to    the    Procureurs-General^ 

Diss.  10,  c.   5;  s.   13 ;  Traits  de  la  May  31st>    1897:    1898,    J.    p.    205. 

Preuve  par  TenioiDS,  Danty,'  p.  619 ;  The  production  of  the  child  is  not  as  a 

TouUier,  Droit  Civil,  i.  274.  .  rule  strictly  enforced.      The  medical 

(a)  Code  Civil,  art.  55.    The  rules  of  man  of  the  arrondissement  on  the  birth 

French  law  on  this  subject  are  laws  of  being  notified  at  the  mairie  calls  at  the 

police,  and  bind,  "therefore,  under  art.  place  of  birth  and  makes  a  certificate. 
3  of  the  Code  Civil,  aU  persons  residing  {h)  Art.  56. 

in  France.      Every  birth  taking  place 

B.C.L. — ^VOL.   II.  20 
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of  birth,  the  sex  of  the  infant,  and  the  Christian  names  which  shall 
have  been  given  it,  as  also  the  Christian  names,  surnames,  profes- 
sion, and  domicil  of  the  father  and  mother,  and  of  the  witnesses 
respectively  (c). 

Acts  of  Karnage. — With  respect  to  the  act  of  marriage,  it  is 
required  that  it  should  set  forth:  (1)  the  Christian  name, 
surname,  profession,  age,  place  of  birth,  and  domicil  of  the 
husband  and  wife  respectively;  (2)  whether  they  be  minors  or 
adults  {(I) ;  (8)  the  Christian  names,  surnames,  profession,  and 
domicil  (6)  of  the  father  and  mother  of  each;  (4)  the  consent 
of  the  father  and  mother,  of  the  grandfather  or  grandmother,  or  of 
the  family  council  of  each  party,  according  to  the  respective  cases 
in  which  such  consent  is  required  by  law  (/) ;  (5)  the  notification 
prescribed  by  art.  151,  in  the  cases  wherein  such  shall  have  been 
made  (^) ;  (6)  the  oppositions  to  the  marriage,  if  any  such  have 
been  tendered,  the  withdrawal  thereof,  or  a  memorandum  of  there 
having  been  no  opposition  offered  (h) ;  (7)  the  declaration  of  the 
parties  that  they  consent  to  take  each  other  for  man  and  wife, 
and  the  pronouncing  their  union  in  marriage  by  the  public  officer ; 
(8)  the  Christian  names,  surnames,  age,  profession,  and  domicil 
of  the  witnesses,  together  with  their  declaration  of  relationship,  by 
blood  or  marriage,  to  the  parties  respectively,  on  what  side  they 
are  related,  and  in  what  degree ;  and  (9)  the  declaration  as  to 
whether  a  *  contrat  de  mariage '  has  been  drawn  up,  and  if  possible 
the  date  of  it  and  the  name  and  address  of  the  notary  before  whom 
it  was  made(i). 

Provision  is  made  for  the  rectification  of  acts  of  civil  status  by  a 
law  of  June  8th,  1898,  amending  art.  99  of  the  Code  Civil ;  and  the 

(c)  Art.   57.    A  natural    child  not  (g)  Art.  151,  as  modified  by  Law  of 

acknowledged  has  a  right  to  the  name  Judo  2l8t,  1907. 

of  the  woman  indicated  as  his  mother  {h)  Arts.  172 — 179. 

in  the  act  of  birth.     Sirey,  1900,  ii.  81  (i)  Art.   76,    amended    by  Law  of 

and  notes.     Cf.  t6iW.,  1903,  ii.  217  and  June  2l8t,    1907.     So  Spanish   Civil 

notes.  Code,  art.  1 15,  by  registration  of  act  of 

{d)  See  arts.   144,  145,  148.     Men  birth,  authentic  document,    and  final 

luider     18     and     women     under    15  judgment  under  arts.   110  and  113. 

cannot  marry  unless  by  governmental  The  law  of  August  17th,  1897,  adds  the 

dispensation.  following :  *'  II  sera  fait  mention  de  la 

(e)  See  arts.  102 — HI.  celebration  du  manage  en  marge  de 

(/)  See  arts.  148  e^  ae^.,  as  modified  Tacte  de  naissanoe  des  6poux." 
by  Law  of  June  21st,  1907. 
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power  of  rectification  may  be  exercised  even  in  the  case  of  an  act, 
drawn  up  abroad  by  a  foreign  authority,  if  it  relates  to  a  Frenchman 
who  has  become  French  by  inscription  on  the  registers  in  France, 
or  by  deposit  with  the  Minister  of  Foreign  Aflfairs  (k). 

Cortiflcates  of  Death. — The  official  entry  of  death  (acte  de  deces) 
must  be  drawn  up  by  the  officer  of  civil  status  on  the  declaration 
of  two  witnesses,  if  possible  relatives  or  neighbours,  or  if  a 
person  has  died  away  from  his  home,  then  on  the  declaration  of  the 
person  in  whose  house  the  death  occurred  and  of  one  other 
witness,  relative  or  not  (Z). 

The  entry  records  the  Christian  and  surnames,  ages,  profession, 
and  domicil  of  the  deceased  person;  the  Christian  name  and 
surname  of  the  deceased's  husband  or  wife ;  whether  the  deceased 
was  married  or  a  widower ;  the  Christian  and  surnames,  profession, 
and  domicils  of  the  declarants,  and  if  relatives  the  degree  of 
relationship.  The  act  shall  set  out  as  far  as  is  known  the  Christian 
and  surnames,  profession,  and  domicils  of  the  father  and  mother  of 
the  deceased  and  the  place  of  his  birth  {in). 

Under  art.  46  of  the  Code  Civil,  when  registers  of  the  civil  status 
are  non-existent  or  have  been  lost,  marriages,  births,  and  deaths 
may  be  proved  not  only  by  registers  and  papers  belonging  to  the 
deceased  parents,  but  also  by  witnesses  (m). 

BeglBtration  of  Births,  Marriages,  and  Deaths  —  England. — In 
England  elaborate  provision  is  made  by  modern  legislation  for  the 
registration  of  births,  deaths,  and  marriages  (o).    The  registers, 

{k)  Nom.  Trib.  Civ.  de  la  Seine,  1893,  there  was  no  office  of  the  civil  status 

J.,  964;  1900,  J.,  112.  for   the    registration    of    the    births, 

(/)    Art.  78.  deaths,  and  marriages   of  non-Chris- 

(m)  Art.  79.      (See  also  arts.   80 —  tians  accoi'ding  to  Hindu  rites,  and  the 

92).  legitimacy  of  children  born  from  such 

(n)  See,  as  to  this  article,  Fuzier-  marriages:  see  Simmayen  i;.  Curator 

Herman,  art.  46,  Nos.  25, 26 ;  Laurent,  of  Vacant  Estates  (1881),  Dec.  S.   0. 

ii.,  p.  63,  8.  45;  iii.,  p.  533,  8.425;  1881,  p.  154;  Yagambrun  v.  Chinien 

Demolombe,  i.,  p.  532,  s.  325 ;  Esta-  (1883),  Dec.   S.   C.  1883,  p.  5  ;  Sami 

nave    r.    de    Laprada    (1828),   Sirey,  Pillay  v.  Curator  of  Vacant  Estates 

1829— 30,  i.,  155,  where  it  was  held  that  (1891),  Dec.  S.  C.  1891,  p.  30;  Chut- 

art.  46  applies  to  deaths  abroad  ;  AU  toorsool  v,  Jossory  (1903). 
Ben -Mabroux  V.  Boccara(  1864),  Sirey,  (o)  See    the  Baptismal   and  Burial 

1864,  i.,  407.     This  article  has    fre-  Registers    Act,    1812    (52    O.o.    III. 

quently  been  applied  in  Mauritius  in  c.  146) ;  the  Marriage  Act,  1836  (6  &  7 

order  to  establish  the  fact  of  marriages  Will.  IV.  c.  85) ;  Marriage  and  Begis- 

contractei  in  India   (in  cases  where  tratiou  Act,   1836  (6  &  7  Will.  IV. 

20—2 
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ecclesiastical  and  civil,  kept  in  pursuance  of  the  statutes  noted 
below  (p)f  may  be  proved  in  Courts  of  justice  by  certified  copies  (q) 
and  are  evidence  of  the  facts  properly  stated  therein  (r),  subject  to 
the  condition  that  satisfactory  evidence  of  the  identity  of  the  parties 
must  be  adduced  (<).  A  certified  copy  of  an  entry  in  a  register  of 
births  made  pursuant  to  the  statute  6  &  7  Will.  lY.  c.  86  is 
evidence  not  merely  of  the  fact  of  birth  before  the  actual  date  of 
registration,  but  of  the  actual  date  of  birth  (t). 

Scotland. — The  registration  of  births,  deaths,  and  marriages  in 
Scotland  is  regulated  on  similar  lines  by  the  Registration  (Scotland) 
Acts,  1854  to  1860.  The  Act  of  1854  (u)  is  the  leading  Act,  the 
amending  statutes  being  the  Acts  of  1856  (r)  and  1860  (x).  Every 
extract  of  any  entry,  duly  certified  by  the  Registrar-General  or 
parish  or  district  registrar,  is  admissible  as  evidence  without  any 
furtherproof  of  the  entry  (y).  But  the  entries  are  not  probatio  probata 
of  the  facts  which  they  record  (xr).  The  birth  abroad  of  a  child  of 
Scottish  parents  and  the  death  of  a  Scottish  subject  in  a  foreign 
country,  if   certified  by  the    British   Consul    of  the    place  and 


c.  86) ;  the  Births  and  Deaths  Bagis- 
tration  Acts,  1837  (7  WiU.  IV.  & 
1  Vict.  c.  22)  and  1874  (37  &  38  Vict, 
c.  88),  and  the  Marriage  Act,  1898 
(61  &  62  Vict.  c.  68),  the  main  object 
of  which  was  to  dispense  with  the 
attendance  of  a  registrar  at  Noncon- 
formist marriages.  As  to  the  registra- 
tion of  births  or  deaths  at  sea,  see  Act 
of  1874,  s.  37  (6)  (British  public  vessels), 
and  Merchant  Shipping  Act,  1894 
(57  &  58  Vict  c.  60),  s.  254  (other 
British  vessels).  As  to  marriages  on 
board  British  ships,  see  ss.  239,  240 ; 
Canons  of  1603,  Canon  70,  as  to  duty 
of  clergy. 

(p)  Ibid. 

(q)  14  &  15  Vict.  0.  99,  8.  14  ;  and  as 
to  non-parochial  registers,  3  &  4  Vict, 
c.  92. 

(r)  Aliter  as  regards    other    facts, 

see  and    cf.    Wihen   v.    Law   (1821), 

J    Stark.    N.    P.   63,    and    Burghart 

V.  APgerstein  (1834),  6  C.  &  P.  690, 

where    the    entry   in    a    register    of 


baptisms  of  the  defendant's  birth  was 
rejected  as  a  proof  of  a  plea  of 
infancy:  E.  v.  Clapham  (1829),  4 
C.  &  P.  29  ;  In  re  Turner,  Glenister 
v.  Haiding  (1885),  29  Ch.  D.  985,  in 
which  case,  upon  an  issue  as  to  the 
legitimacy  of  a  child,  a  baptismal 
register  describing  it  as  the  illegitimate 
son  of  £.  C.  was  admitted  by  Chitty  J., 
though  with  the  observation  that  it 
was  entitled  to  little  weight. 

(s)  Roscoe's  Nisi  Prius,  i.,  126. 

(t)  (Goodrich  (in  the  estate  of), 
Payne  v.  Bennett  (1904),  P.  138,  dis- 
approving In  re  Wintie  (1870),  L.  B. 
9  Eq.  373.  See  also  7  Edw.  VH.  c.  40. 

(u)  17  &  18  Vict.  c.  80. 

(v)  18  &  19  Vict.  c.  29. 

{x)  23  &  24  Vict  c.  85. 

(y)  Act  of  1854  (17  &  18  Vict.  c.  80), 
s.  58. 

(z)  Lyell  V.  Kennedy  (1889;,  14 
A.  C.  437  ;  Dickson  on  Evidence^ 
&  1204. 
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intimated  to  the  Registrar-General  within  twelve  months,  are 
registered  in  a  book  caUed  the  Foreign  Register  (a). 

Ireland. — Under  the  Births  and  Deaths  Registration  (Ireland) 
Acts,  1868(6)  to  1880(c),  the  rules  as  to  the  admissibility  of 
entries  are  substantially  the  same  as  those  prescribed  by  the 
English  and  Scotch  Acts  (d). 

British  India. — Similar  legislation  as  to  marriages,  with  similar 
provisions  as  to  admissibility,  is  in  force  in  British  India  (e). 

The  Colonies. — In  many  of  the  colonies  there  is  similar  statutory 
provision,  €.g.,  Canada,  Ontario  (/),  Quebec  (g),  New  Brunswick  (fc), 
Manitoba  (i),  British  Columbia  (k) ;  Newfoundland  (0  ;  Austral- 
asia, New  South  Wales  (m),  Queensland  (n).  South  Australia  (o). 


(a)  Act  of  18C0  (23  &  24  Vict.  c.  85). 
8. 10.  See,  generally,  as  to  registration 
in  Scotland,  Dickson  on  Evidence, 
88.  1168-1204;  Fraser  on  Husband 
and  Wife,  i.,  477  ;  ii.,  1575. 

(6)  26  &  27  Vict.  c.  11. 

(c)  43  &  44  Vict.  c.  13.  The  col- 
lective title  is  given  by  the  Short  Titles 
Act,  1896  (59  &  60  Vict.  c.  14).  As  to 
marriages,  see  the  Irish  Marriage  Act, 
1844  (7  &  8  Vict.  c.  81),  amended  by 
and  incorporated  with  the  Acts  of  1863 
(26  &  27  Vict.  c.  27)  and  1870  (33  &  34 
Vict  c.  110,  pt  ii.).  The  Act  of  1873 
(36  &  37  Vict  0.  16)  provides  for  the 
registration  of  all  marriages  in  Ire- 
land. 

(d)  See  Ryan  v.  Bing  (1889),  L.  E. 
25  Ir,  184. 

(c)  Acts  XV.  of  1865  (Parsi  mar- 
riage and  divorce) ;  III.  of  1872  (Non- 
Christian  marriage);  XV.  of  1872 
(Christian  marriages);  VI.  of  1886 
(registration  of  births,  deaths,  and 
marriages)  ;  and  amending  Acts  XVI. 
of  1890,  and  II.  and  XII.  of  1891. 
As  to  admissibility,  see  fui-ther 
8.  35  of  the  Indian  Evidence  Act, 
1872  (Act  I.  of  1872);  Eatcliff  r. 
Batcliff  (1859),  1  Sw.  &  Tr.  at  p.  470, 
where  it  was  held  that  copies  of  mar- 
riage registers  kept  at  each  Presidency 
in  India  under  the  rigime  of  the  East 


India  Company,  and  officially  trans- 
mitted to  the  Company  in  London  and 
kept  in  its  archives  there,  are  evidence 
of  marriages  in  India  i»hen  produced 
from  the  proper  custody:  Queen's 
Proctor  t7.  Fry  (1879),  4  P.  D.  230 
(similar  ruling  as  to  copies  of  registers 
of  baptisms  in  India,  transmitted  to 
the  India  Office  and  deposited  there) : 
Westmacott  v.  Westmacott,  [1899] 
P.  183  (solemnisation  of  a  marriage 
between  Christians  in  British  India 
proved  by  production  of  a  certificate  of 
marriage  from  the  India  Office). 

(/)  Eev.  Stat  Out  1897,  c.  44. 

ig)  Civil  Code,  arts.  39— «9. 

(A)  R.  S.  N.  B.  1903,  c.  54. 

(t)  R.  S.  Man.  1902,  c.  173. 

[k)  E.  S.  B.  C.  1897,  c.  33;  1899, 
c.  10  ;  1901,  c.  6. 

(0  Consolidated  Stats.,  c.  28;  and 
see  No.  9  of  1899. 

(wi)  No.  17  of  1899  (births,  deaths, 
and  marriages). 

(n)  Registration  of  Births,  Deaths, 
and  Marriages  Act,  1855,  19  Vict. 
No.  34  ;  and  amending  Act  of  1867  (31 
Vict.,  No.  7). 

(o)  RegislTation  of  Births  and  Deaths 
Act,  1874  (No.  10  of  1874),  and  amend- 
ing  Acts  No.  744  of  1900,  and  No.  929 
of  1907. 
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Tasmania  (/)),  Victoria  (q),  Western  Australia  (r) ;  New  Zealand  («) ; 
Fiji  Islands  (0  ;  Eastern  and  Mediterranean,  Ceylon  (u),  Cyprus  (x), 
Straits  Settlements  Cv),  Mauritius  (xr),  Seychelles  (a) ;  West  Indies, 
Bermuda  (6),  British  Guiana  (c);  Jamaica  (rf),  St.  Vincent  (e), 
Bahamas  (/),  Trinidad  and  Tobago  (g) ;  Barbados  (h),  St.  Lucia  (i), 
British    Honduras  (fc),    Turks    and    Caicos  (Z),   Grenada  (w),    St. 


{p)  6  Vict  No.  12,  8.  3;  46 
Vict.  No.  3;  59  Vict.  No.  9;  6 
Edw.  VII.,  No.  8  (births,  deaths,  and 
marriages). 

(q)  No.  1137  of  1890,  and  of.  No. 
1593  of  1898  (registration  of  illegi- 
timate child  in  father's  name). 

(r)  68  Vict,  No.  16  (Registration  of 
Births,  Deaths,  and  Marriages  Act, 
1894) ;  64  Vict.  No.  31 ;  1907,  No.  19. 

(«)  1875,  No.  23 ;  1882,  No.  67  ; 
1884,  No.  9 ;  1892,  No.  20 ;  1906,  No.  4 
(births  and  deaths);  1882,  No.  39 
(burials);  1880,  No.  21,  ss.  34—39; 
1904,  No.  19  (marriages) ;  1894,  No.  28 
(registration  of  children  when  legiti- 
mated). 

(t)  No.  5  of  1892. 

{a)  No.  3  of  1 870  (amending  laws  of 
marriage  in  the  Kandyan  provinces) ; 
No.  9  of  1870  (extended  to  all  Sinha- 
lese villages  in  the  Mannar  district  of 
the  Northern  Provinces;  No.  19  of 
1901  (to  central  and  other  specified 
provinces) ;  No.  19  of  1907  (marriages, 
other  than  those  of  Kandyans  or 
Muhammadans) ;  No.  12  of  1903 
(foreign  marriages);  No.  1  of  1895, 
No.  23  of  1900.  No.  15  of  1907  (births 
and  deaths). 

(x)  Births  and  Deaths  Begistration 
Law,  1895  (No.  16  of  1895),  and  No. 
2  of  1899  (maniages  of  British 
subjects). 

{y)  Nos.  3  and  9  of  1897  (births  and 
deaths),  and  No.  3  of  1880  (man*iage); 
No.  3  of  lb98,  No.  25  of  1903  (Christian 
Uianiage). 

(z)  The  Civil  Status  Ordinance,  1890, 
No.  26  of  1890,  based  upon  arts.  34— 


101  of  the  Code  Civil,  which  it 
repeals. 

(a)  Civil  Status  Ordinance,  No.  4  of 
1893;  No.  16  of  1898;  No.  36  of 
1900  (births  and  deaths);  No.  7  of 
1904  (marriages). 

{h)  No.  36  of  1899  (births,  deaths, 
and  marriages). 

(c)  No.  1  of  1868,  ss.  22—46  (births 
and  deaths);  No.  1  of  1843  (baptisms 
and  burials),  and  No.  25  of  1901,  ss.  do 
— 59  (marriages). 

(d)  No.  13  of  1881,  amended  by 
No.  33  of  1903,  and  No.  17  of  1905; 
and  see  No.  29  of  1900  as  to  the 
registration  of  illegitimate  children; 
Nos.  12  of  1890,  25  of  1897, 26  of  1899, 
28  of  1905  (marriages). 

(c)  Births,  Deaths,  and  Marriages 
Eegistration  Ordinance,  1887  (No.  14 
of  1887),  No.  5  of  1891,  No.  26  of 
1897. 

(/)  13  Vict  c  7  ;  60  Vict  c.  3 
(births  and  deaths);  2  Vict  c.  13; 
26  Vict  c.  15 ;  37  Vict.  c.  20 ;  39  Vict 
c.  8  (marriages). 

{g)  Consolidated  Laws,  No.  56  (births 
and  deaths) ;  No.  59  (marriages). 

(h)  Consolidated  Laws,  1891,  No.  19 
(births,  marriages,  baptisms,  and 
burials). 

(0  No.  51  of  1879. 

{k)  No.  27  of  1892;  No.  3  of  1895. 

(0  1  Vict  c.  4 ;  2  Vict  c.  13;  No.  7 
of  1851 ;  No.  10  of  1873. 

(m)  No.  12  of  1900  (marriages); 
No.  18  of  1901,  No.  8  of  1903  (foreign 
marriages) ;  No.  11  of  1904  (births  and 
deaths). 
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Christopher  (n),  Anguilla  (o),  Dominica  (p),  Montserrat  (g),  Nevis (r) ; 
South  Africa,  Cape  Colony  («),  Natal  (t),  Transvaal (w),  Orange  Eiver 
Colony  (x) ;  West  Africa,  Gold  Coast  Cv)>  Southern  Nigeria  {z\ 
Gambia  (a),  Northern  Nigeria  (6),  Sierra  Leone  (c),  Falkland 
Islands  (d) ;  Southern  Rhodesia  (e) ;  North  Eastern  Rhodesia  (/) ; 
Somaliland  0;) ;  Uganda  (fe);  Gibraltar  (i) ;  Isle  of  Man  (A:). 


(n)  St.  Christopher  and  Anguilla 
Statutes  (1857),  Nos.  67  and  63 
(marriages);  St  Christopher,  1858, 
No.  147  (births  and  deaths). 

(o)  Ibid,  (marriages). 

Ip)  No.  6  of  1874. 

iq)  No.  1  of  1867,  No.  11  of  1869. 

(r)  4  Vict.  No.  39  (marriages) ;  24 
Vict.  No.  102  (births  and  deaths). 

(«)  Order  in  Council,  February  7th, 
1838,  Act  16  of  1860,  sched.  A. ;  No.  27 
of  1902  (maniages);  No.  7  of  1894 
(births  and  deaths]. 

{t)  Marriage  Ordinance  17  of  1846 
(adopting  the  Marriage  Order  in  Council 
of  September  7th,  1838,  ss.  '21  et  seq,)  ; 
No.  46  of  1887  (regulating  marriages  of 
natives  by  Christian  rites) ;  No.  16  of 
1867  (marriages,  births  and  deaths), 
amended,  as  to  marriages,  by  No.  17  of 
1 87 5,  and  as  to  bii'ths  and  deaths  by  No. 
17  of  1894,  No.  o  of  1896  (births),  and 
No.  38  of  1899,  part  ii.  (provisions  for 
the  administration  of  intestate  estates 
and  fur  the  registration  of  deaths). 

(a)  No.  3  of  1871,  es.  14  and  15  (mar- 
riages) ;  No.  3  of  1897,  s.  13  (regard- 
ing marriages  of  natives  and  between 
whites  and  natives  by  Christian  rites) ; 
Procl.  No.  27  of  1900  (births  and 
deaths);  Procl.  No.  22  of  1901,  ss.  5 
and  6  (marriages,  births  and  deaths  in 
burgher  campn) ;    Procl.   No.    31    of 

1902  and  Ordinance  No.  26  of  1902 
(marriages)  ;  Pi-ool.  No.  28  of  1902, 
s.  5  (deaths) ;    Ordinance  No.   29  of 

1903  (marriages  of  natives  prior  to  the 
coming  into  operation  of  Law  No.  3  of 
1897);  Ordinances  No.  39  of  1904  and 
No.  33  of  1905. 

(x)  No.  26  of  1899,  s.  18  (marriages) ; 


Ordinance  No.  27  of  1902  (marriages) ; 
chap,  xxzii.  of  Statute  Book  (births) ; 
chap.  liv.  of  the  Statute  Book,  paras. 
19,  20, 38,  and  39  (deaths) ;  Proc.  15  of 
1902  (births  and  deaths). 

(«/)  No.  1  of  1899  (deaths  and 
burials);  No.  14  of  1884  (marriages); 
No.  21  of  1907  (Muhammadan 
marriages). 

(z)  No.  14  of  1884  (marriages) ; 
No.  5  of  1889  (births  and  deaths); 
No.  8  of  1903  (births  and  deaths. 
Protectorate). 

(o)  No.  9  of  1862  (marriage) ;  No.  11 
of  1886. 

(b)  No.  5  of  1901  (deaths) ;  No.  31 
of  1904. 

(r)  No.  9  of  1867;  No.  23  of  1903; 
No.  20  of  1905  (Muhammadan 
marriages);  No.  9  of  1906;  No.  22  of 
1906. 

(rf)  No.  12  of  1853;  No.  1  of  1858; 
No.  4  of  1872 ;  No.  3  of  1881 ;  No.  7  of 
1882 ;  No.  8  of  1902. 

(e)  Order  iu  Council,  3rd  October, 
1905  (marriages) ;  Orders  in  Council, 
July  14th,  1899;  No.  8  of  1902  (births 
and  deaths) ;  Begs.,  January  7th,  1904 ; 
June  21st,  1906. 

(/)  Govt.  Notice  No.  2  of  1903 
(maniages). 

{g)  Beg.  No.  3  of  1902  (marriages) ; 
No.  2  of  1904  (births  and  deaths). 

(h)  Nos.  5  and  1 1  of  1902  (marriages) ; 
No.  14  of  1903  (native  marriages) ; 
No.  13  of  1904  (births  and  deaths). 

(»)  No.  1  of  1861 ;  No.  1  of  1887  ; 
Nos.  4,  7,  11  of  1889. 

{k)  Statutes,  vol.  ii.,  pp.  213,  223, 
231,  246;  vol.  iv.,  p.  519;  vol.  v., 
p.  433. 
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Some  Continental  codes  contain  provisions  analogous  to  those  of 
the  Code  Civil  for  the  registration  of  births,  deaths,  and  marriages  (I). 

Foreign  Begisters.  —  Foreign  registers  of  births,  baptisms, 
marriages,  and  deaths  would  seem  to  be  equally  admissible  as  to  all 
matters  properly  and  regularly  recorded  in  them,  if  proved  to  have 
been  prepared  under  ofiBcial  authority  (m).  As  to  births,  deaths, 
and  marriages  occurring  out  of  the  United  Kingdom  among  British 
officers  and  soldiers,  see  the  Begistration  of  Births,  Deaths,  and 
Marriages  (Army)  Act,  1879  (n). 

Possession  of  Status  (Possession  d'Etat). — The  register  or  act 
of  birth  becomes  evidence  of  the  filiation  (o)  of  the  child. 
The  registered  declaration,  or  act  of  marriage,  is  the  evidence  of  the 
existence  of  that  relationship,  from  which  the  law  infers  his  legiti- 
macy. But  the  fact  of  the  identity  of  the  chUd  is  established  by 
his  actual  possession  of  a  status  corresponding  with  that  which  the 
documents  import. 

Civil  Law. — These  documents,  although  the  more  satisfactory,  yet 
have  never  been  considered  the  only  proof  of  the  facts  which  they 
represent.  "  Si  vicinis  vel  aliis  scientibus,  uxorem  liberorum 
procreandorum  causa  domi  habuisti,  et  ex  eo  matrimonio  filia 
suscepta  est:  quamvis  neque  nuptiales  tabulse  neque  ad  natam 
filiam  pertinentes  factse  sunt,  non  ideo  minus  Veritas  matrimonii, 
aut  susceptse  filise  suam  habet  potestatem  ''  (p). 

The  marriage  may  be  established  by  proof  of    cohabitation, 

(/)  See  Civil  Codes  of  Italy  (arts.  449 ;    Abbott    r.    Abbott    (1860),    29 

350,  etseq,,  and  supplemental  law  of  L.   J.   P.  M.   &  A.   57  ;  Brinkley  v. 

November  15th,  1865) ;   Spain  (arts.  Att-Gen.  (1890),   15  P.  D.  76.    See 

325,  et  8€q,y  and  law  of  June   17th,  also  Foreign  Marriages  Act,  1892(55 

1870);   Portugal    (arts.    2441,    2445,  &    56  Vict.    c.    23),    Marriage    with 

2455)  ;    the   Netherlands    (art.     13) ;  Foreigners  Act,  1906  (6  £dw.  7,  c.  40), 

Germany  (statute  of  1870),  amended  and  infra,  p.  314. 

by  Art.  40  of  Intro.  Law  of   Civil  (?«)  42  &  43  Vict.  c.  8.    See  Adams 

Code ;  Austria  retains  the  system  of  v.  Adams  (1900),  W.  N.,  32. 

ecclesiastical       registers;      Hungary  (o)  Not   of   his    legitimacy.       See 

adopted  State  registration   by  Laws  Poitel   v,    Bala  (1892),  C.  de  Paris, 

xxxiii.  of  1897  and  xxxvi.  of  1904,  but  Dalloz,  1894,  ii.,  267. 

these  laws  do  not  extend  to  Croatia,  (p)  Cod.  v.  4,  9,  Nov.  74,  4 ;  Pere- 

which  has  a  system  of  ecclesiastical  zius  ad  Cod.  lib.  5,  tit.  4,  n.  14.    Be- 

registers.  See,  for  Switzerland,  Federal  buff.  Trait6  de  Bestit.  torn.  2,  art.  1, 

Law  of  December  24th,  1874.  gloss.  3,  n.  2,  3 ;  Mascardi  De  Prob. 

(m)  Bosooe,  Nisi  Prius,  i.  130,  and  see  Concl.  668,  680. 
Lyell  V.  Kennedy  (1889),  14  A.  C.  448, 
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acknowledgment,  and  reception  by  the  family,  and  the  birth  may 
be  established  by  the  same  species  of  proof. 

SonuuL-Datcli  Law. — In  Holland  a  marriage  was  not  considered 
legal  if  the  banns  had  not  been  properly  published  (q)  and  the 
marriage  had  not  been  solemnised  at  the  town  hall  or  in  church,  and 
it  was  impossible,  as  to  the  marriage  itself,  to  prove  its  existence  by 
•circumstantial  evidence.  Super  favor e  legitimitatis,  however,  it 
was  possible  for  a  child  to  prove  its  having  been  born  in  wedlock 
by  proving  that  his  parents  had  cohabited  vicinia  scientibus  and 
had  been  acknowledged  as  husband  and  wife  at  the  time  of  its 
hirth  (r)  and  that  he  had  been  treated,  educated,  and  acknowledged 
as  their  oflfspring.  The  repute  of  marriage  took  the  place  of  the 
marriage  certificate  in  favour  of  the  legitimacy  of  the  offspring, 
although  after  its  birth  the  relationship  between  its  parents  was 
proved  to  be  that  of  cohabitation  only  and  not  of  marriage,  and 
notwithstanding  the  denial  on  the  part  of  its  father  («).  The 
child  had  to  prove  three  things :  (1)  its  birth  vicinis  scientihus  from 
parents  who  were  married  or  were  reputed  to  be  married ;  (2)  that 
those  parents  always  treated  him  or  her  as  their  child ;  (8)  that  by 
general  repute  he  was  considered  to  be  their  child  (0* 

Law  of  France. — By  the  law  of  France,  as  also  those  of  Italy, 
Belgium,  and  Spain,  in  default  of  an  act  of  birth,  constant  enjoyment 
of  the  status  of  a  legitimate  child  is  sufficient  (u);  failing  act  of  birth 
and  constant  enjoyment  of  status,  proof  may  be  made  by  witnesses, 
but  this  is  only  admitted  if  preliminary  documentary  evidence,  com- 
mencement  de  preuve  par  ecrit,  has  been  adduced,  or  if  there  are 
strong  presumptions  arising  from  admitted  facts  (x).    If  there  be  the 

{q)  Politieke    Ordonnantie,   s.    13 ;  question  whether  the  documents  put 

Holl.  Cons.  vi.  Oons.  3.  forward  as  commencement  of  proof  in 

(r)  Holl.  Cons,  i  Oons.  55;  Andr.  writing  are  of  a  kind  to  render  probable 

Gaill,  Obsery.  ii.,  obs.  97,  4.  the  filiation  alleged  is  for  the  judges  to 

(«)  Holl.  Cons.  iy.  Cons.  200.  decide  (Boulot  v.  Boulot,  1900,  Sirey, 

(0  Andr.  Gaill.,  Observ.  ii.,  obs.  97,  1901,   i.   94.      So  the    Spanish  Civil 

6.  Code,  art.  117,  and  the  Italian,  art 

(u)  French  C.  C.  art  320,  and  see  174,  haye  similar  provisions ;  in  these, 

322,  ^o«^    So  Spanish  Civil  Code,  116,  however,    evidenise    of    paternity    is 

and   Italian  Ciyil  Code,  art  171,  but  admissible  in  the  absence  of  prima 

natural  filiation  cannot  be  proyed  by  facie  written  evidence,  if  the  preeomp- 

poBseasion  d*/tat.   C.  Paris,  Siiey,  1903,  tions    and   indications   arising   from 

ii.,  194,  and  see  French  C.  C,  art.  334.  established  facts  are  sufficiently  im- 

{x)  FreuohC.C.  arts.  323,  324.   The  portant  to  warrant  this  (ibid.),  and 
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certificate  or  act  of  birth,  and  the  child  has  enjoyed  a  status  in 
conformity  to  it,  the  former  law  of  Prance  dispensed  with  the 
necessity  of  producing  the  act  of  the  celebration  of  the  marriage  of 
his  parents,  if  they  had  lived  together  publicly  as  man  and  wife, 
unless  there  were  circumstances  which  rendered  doubtful  the 
presumption  arising  from  that  cohabitation.  Thus,  where  the 
children  of  a  Frenchman,  named  Hurot,  were  in  possession  of  an 
act  of  birth  in  their  favour,  and  of  the  status  of  legitimate  children 
corresponding  with  it,  but  their  father  had  children  by  two 
mistresses,  each  of  whom  he  had  described  as  his  lawful  wife,  they 
were,  from  the  doubt  thus  cast  on  the  marriage  of  their  mother, 
compelled  to  prove  the  actual  marriage  of  their  parents  (y). 

The  Code  Civil  has  dispensed  with  the  production  of  the  act  of 
celebration  of  marriage  only  in  case  both  the  parents  are  dead  (z), 
and  then  proof  must  be  given  that  they  had  lived  together  publicly 
as  man  and  wife,  and  that  the  child  had  enjoyed  the  status  of 
being  their  legitimate  child,  uncontradicted  by  the  act  of  birth. 

He  is  said  to  possess  that  status  when  he  bears  the  name  of 
the  father,  when  he  is  treated  as  his  child  by  the  father  and 
the  family,  and  when  he  is  so  regarded  by  the  public  (a). 

"  Primo,  ilium  esse  natum  ex  viro  et  uxore  simul  commorantibus 
scientibus  vicinis.  Secundo,  sic  a  patre  habitum  fuisse  et  tractatum. 
Tertio,  sic  ab  eo  ssepius  nominatum  et  appellatum.  Quarto,  sic  ab 
omnibus  communi  fama  et  voce  habitum  et  creditum  "  (6). 

Neither  the  civil  law  nor  the  law  of  England  renders  these 
documents  conclusive  evidence  of  the  facts  stated  in  them.  Accom- 
panied by  proof  that  a  child  has  been  in  the  enjoyment  of  a  status 
consistent  with  that  which  they  import,  they  afford  such  a  pre- 
sumption that  no  decision  ought  to  be  pronounced  in  opposition  to 

proof  for  deuial  of  paternity  may  be  JiOwer  Canada,  art.  162. 

furnished  by  any  means  showing  that  (a)  Art.   321.     The  enumeration  is 

the  person  trying  to  establish  pater-  not  restrictive.    Other  circumstances 

nity  is  not  the  son  of  the  woman  whom  may  be  taken  account  of :  Castaing  v. 

he  claims  as  mother,  or  where  mater-  Devotto  (1893),  C.  de  Toulouse,  Ualloz, 

nity  is  proved  that  he  is  not  the  son  of  1894,  ii.,  556,  and  authorities  cited  in 

her  husband  (art.  176);  so  in  Lower  n.   (2) ;    Beniard    v.    Verdan   (1900), 

Canada  C.  C,  arts.  229—234.  Sirey,  1902,  i.,  315,  and  n.  i. 

(y)  Denisart,   Collection,  tit.    Etat,  {b)  Menoch,    de  Arbit.  Jud.  lib.  2, 

e.  2,  pp.  9  tt  seq.  Cent,  i.,  Cas.  89,  n.  96. 

(2)  Code  Civil,  art.   197,  so  C.  C.  of 
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it,  but  the  law  has  not  declared  that  they  conclusively  establish  the 
status. 

Conflict  between  Begistration  and  PoMesnon  of  Status. — By  the 
law  of  France,  also,  if  the  legitimacy  rests  only  on  proof 
of  the  possession  of  that  status,  and  is  not  supported  by  the  acts  of 
the  celebration  of  the  marriage  and  birth,  it  may  be  contested  (c). 
But  if  it  be  supported  by  the  act  of  birth,  as  well  as  (for  both  con- 
ditions must  be  present)  (d)  by  the  enjoyment  of  a  status  in 
conformity  with  that  act,  the  title  to  legitimacy  is  perfect,  and 
cannot  be  the  subject  of  contestation. 

''Nul  ne  pent  contester  Tetat  de  celui  qui  a  une  possession 
conforme  k  son  titre  de  naissance  ''  (e). 

Tirasel  Case. — The  case  of  M.  de  Virasel  affords  an  illustration  of 
this  rule.  M.  de  Virasel  was  married  on  April  1st,  1700;  a 
short  time  only  after  their  marriage  the  most  unhappy  divisions 
broke  out  between  him  and  his  wife.  On  October  7th  in  the  same 
year,  being  six  months  and  seven  days  after  the  marriage,  his 
father-in-law  wrote  to  him  that  his  wife  had  been  confined,  and  had 
given  birth  to  a  dead  child.  She  died  in  the  month  of  November, 
1708 ;  a  month  afterwards  a  little  child  appeared  in  his  house, 
whicli  he  declared  w^as  the  daughter  of  which  his  wife  had  been 
delivered  in  1700.  By  an  arret  of  June  30th,  1814,  the  child 
was  confirmed  in  her  possession  of  her  status,  as  legitimate 
daughter  of  M.  de  Virasel  (f). 

"Nul  ne  pent  reclamer  un  etat  contraire  a  celui  que  lui  donnent 
son  titre  de  naissance,  et  la  possession  conforme  a  ce  titre  "  (^). 

The  preceding  rules  are  equally  applicable  to  the  case  of  a  person 
claiming  to  be  legitimate  in  opposition  to  the  status  of  illegitimacy, 
wliich  he  has  received  from  the  register  or  act  of  birth,  and  which 


(c)  Code  Civil,  ai-t.  325.  By  art.  Pietri  (1900),  Sire}',  1901,  L,  93,  and  iin. 
326  the  civil  Courts  only  are  competent  (r)  Art.  322.  So  C.  C.  of  Lower 
to  adjudicate  on  claims  of  status  ;  and  Canada,  art.  231.  So  also  Italian  Civil 
by  art.  327  a  criminal  action  for  an  Code,  art  173.  But  there  are  cases  where 
offence  in  concealing  a  status  cannot  evidence  denying  the  paternity  is  ad- 
be  begun  till  after  final  judgment  on  missible  even  where  possession  of 
the  question  of  status.  status  and  entry  in  the  register  coiu- 

(d)  Demolombe,  v.,  de  la  Paternity  cide  {ibid). 

No.  218,  p.  239 ;  Laurent,  Dr.  Civ.  iii.,  (/)  Merlin,  E6p.  Univ.,  tit.  Legiti- 

No.  482 ;   Fuzier- Herman,  Code  Civ.  mite,  s.  2,  s.  4. 

Ann.,    art.    322,    No.    15 ;    Pietri   «-.  (y)  Code  Civil,  art.  322. 
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has  been  confirmed  by  his  possession  of  a  status  in  conformity  with 
that  register.  Such  was  the  decision  in  the  case  of  Marie  Beance 
and  Marie  Anne  Beance.  The  Code  Civil  has  adopted  this  decision 
and  made  it  the  subject  of  art.  322  (h).  This  article  establishes  a 
rule  of  law  by  which  the  status  of  legitimacy  or  bastardy  is 
decided. 

False  DeclaratioiLfi  in  Acts  of  Birth. — The  declarations  contained  in 
certificates  or  acts  of  birth  may  be  false.  The  father  being 
married  may  make  a  declaration  importing  that  an  illegitimate 
child  is  the  legitimate  offspring  of  himself  and  his  wife.  A 
Frenchman,  who  was  married,  caused  to  be  inserted  in  the  register 
of  birth  his  three  illegitimate  children  by  a  kept  mistress,  and 
described  them  as  the  legitimate  children  of  himself  and  his  wife. 
The  French  law  affords  the  means  of  setting  aside  a  false  declara- 
tion made  by  the  father,  but  it  continues  to  be  a  title  to  the 
legitimacy  until  it  is  destroyed  by  the  sentence  of  the  Court  (t). 

If  a  declaration  made  by  the  mother  that  her  child  is  the 
offspring  of  herself  and  her  husband  be  false,  it  is  competent  for 
the  father  to  disown  tlie  child  if  he  can  prove  that  in  the  interval 
between  the  800th  and  180th  day  before  the  birth  of  the  child  he 
could  not,  owing  to  distance  or  accidental  impotence,  have  cohabited 
with  his  wife  so  as  to  be  its  father  (k),  or  on  the  ground  of  the 
adultery  of  the  wife,  and  her  concealment  of  the  birth  (Z). 

Judicial  Proceedings  (Disavowal  by  Parent). — In  certain  systems 
legitimacy  may  be  proved  or  disproved  by  means  of  special  judicial 
proceedings,  e.g.  (1)  an  action  of  disavowal  by  the  parent,  and  (2) 
an  action  to  establish  filiation  by  the  child. 

£oman-Datch  Law. — The  Boman-Dutch  authorities  do  not  state 
the  particulars  under  which  the  action   of  disavowal  should  be 

(A)  Denisart,   Collection,  tit.   Etat,  presumption  of  paternity  arising  from 

s.  7,  n.  11,  p.  64.  marriage  ceases  ipso  jure.     The  hus- 

(i)  Sirey,  an.  zii.  p.  366.  band    or   his    heirs,    in    case    of    a 

(k)  Code  Civil,  art.  312.  birth  more  than  300  days  tbereaftei*, 

{I)  Art.   313.    So  C.  C.    of  Lower  have  only   to   prove  such  separation 

Canada,  arts.  219,  220,  and  the  impo-  order   and  birth,  and    the  action  en 

tence  may  be  natural  provided  that  it  desaveu    will     succeed,    unless    the 

didnot  exist  at  the  time  of  marriage.  In  mother  can  prove  access  within  the 

France  the  law  of  December  6th,  1860  period  of  possible  conception  :  Callot 

is  modified  by  that  of  April  18th,  1886  v.  Callot  (1890),  C.  de  Lyon,  Dalloz, 

(see  aupra,  p.  277).      When  an  order  1891,  ii.,  99. 

is  made    for  sSparation   de  corps  the 
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brought  by  the  husband  who  denies  that  the  child  alleged  to  be  the 
issae  of  his  marriage  with  its  mother  is  his.  It  is  certain  that 
the  adultery  of  the  mother,  on  its  detection,  must  not  have  been 
condoned,  and  that  no  child  born  during  the  marriage  of  its  alleged 
parents  or  within  800  days  after  the  dissolution  thereof  could  be 
held  to  be  illegitimate  if  not  legally  proved  to  be  so  in  an  action  of 
disavowal  brought  by  the  husband  (m). 

French  Law. — The  law  of  France  has  established  the  status  of 
legitimacy  beyond  future  controversy,  unless  the  disavowal  of  the 
child  takes  place  within  a  limited  period,  that  is,  within  a  month  (n), 
if  he  be  on  the  spot  when  the  infant  is  born ;  if  he  be  absent  at  the 
time  of  the  birth,  within  two  months  after  his  return  (o) ;  where 
the  birth  of  the  child  has  been  fraudulently  concealed  from  him, 
within  two  months  (p)  after  the  discQvery  of  the  fraud  (q). 

If  the  husband  die  before  he  shall  have  made  any  disavowal  of 
paternity,  but  within  the  period  allowed  by  law  for  him  to  do  so, 
the  persons  next  in  succession  have  two  months  to  contest  the 
legitimacy  of  the  child,  to  be  computed  from  the  period  when  the 
child  shall  be  put  into  possession  of  the  property  of  the  husband ; 
or,  in  case  those  next  in  succession  shall  have  obtained  possession 
of  the  property,  from  the  period  when  they  shall  be  first  disturbed 
in  such  possession  by  the  child  (r). 

Whenever  a  disavowal  of  paternity  shall  have  been  made  under 
the  circumstances  and  in  manner  and  form  as  above  provided, 
whether  it  be  made  by  the  husband  in  his  lifetime,  or,  in  case  of 
his  death,  by  those  next  in  succession,  such  disavowal  shall  be  void, 
and  of  no  effect,  unless  it  be  followed  up  by  a  suit  against  the 
guardian,  ad  hoc,  assigned  to  the  child,  which  suit  shall  be  insti- 
tuted within  one  month  from  the  time  of  the  disavowal,  and  to 
which  suit  the  mother  of  the  child  shall  be  a  party  («). 

(m)  Andr.  Oaill.,  Observ.,  ii.,  obs.  sence  :    Turin  Court  of  Cass.,  April 

97.  18th,  1882,  Giur.  Ital.  1882, 1.  1,634. 

(n)  Two   months   in  Italian  Code,  {p)  Three  months  by  Italian  Civil 

art.  166,  and  in  C.  C.  of  Lower  Canada,  Code,  art  166. 

art.  223.  {q)  Code  Civil,  art.  316. 

(o)  Three  months  from  his   return  (r)  Art  317.    So  Italian  Civil  Code 

there  or  to  the  place  of  the  conjugal  art.  167. 

domicil :  Italian  Civil  Code,  art  166.  («)  Art.  318.  A  tutor  ctd  hoc  ap- 
It  is  immaterial  whether  he  had  or  had  pointed  under  this  article  cannot  sub- 
net knowledge  of  the  birth  in  his  ab-  mit  to  judgment  against  the  child  in 
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ItaUan  Law. — The  Italian  Civil  Code  has  similar  provisions  {t). 

SpaniBh  Law. — The  Spanish  law  only  allows  the  heirs  to  impugn 
the  child's  legitimacy  on  the  like  conditions  (u),  and  requires  tlie 
action  of  disavowal  to  be  instituted  within  two  months  after  the 
registration  of  the  birth  where  that  takes  place  in  the  place  where 
the  husband  is,  or  where  the  heirs  are  when  the  right  of  action 
devolves  on  them,  and  in  case  of  absence  the  limit  of  time  is  three 
or  six  months,  according  as  the  husband  or  heirs  are  or  are  not  in 
Spain  (r). 

German  Law. — Under  German  law  legitimacy  may  be  formally 
impeached  within  a  year  from  the  time  when  the  husband  learns 
of  the  birth  of  the  child  (x).  In  the  absence  of  an  impeachment 
the  illegitimacy  of  a  child  born  during  the  marriage  or  within  302 
days  after  its  dissolution  can  only  be  set  up  if  the  husband  has 
impeached  the  legitimacy,  or  has  died  without  having  lost  the  right 
to  do  so  in  the  prescribed  manner  (y). 

The  impeachment  is  e£fected  as  follows :  (a)  as  to  a  living  child 
by  action  brought  in  the  Provincial  Court  of  the  district  in  which 
the  husband  is  domiciled  ;  (b)  as  to  a  deceased  child  by  declaration 
before  the  competent  Probate  Court. 

A  husband  who  makes  an  unconditional  declaration  intended  to 
be  operative  forthwith  by  which  he  acknowledges  a  child  as  his  own 
can  no  longer  impeach  the  legitimacy  of  such  child  (z), 

Dutch  Law. — In  the  Netherlands  a  husband  can  bring  an  action  for 
the  disavowal  of  a  child  born  300  days  after  the  sentence  pronouncing 
the  separation  a  viensa  et  thoro  between  him  and  his  wife  has  become 

an  action  of  didavowal.     See  Boutet  i\  has  no  effect  unless  in  the  case  of 

Jongla  (1902),  Sirey,  1903,  i,  278,  and  a  living  child  the  proceedings  taken 

cf.  Boiseaye  v.  Boissaye  (1902),  Sirey,  for  illegitimacy  are    successful    (art. 

1903,  i.,  273.    The  Italian  Code  has  a  1596  (3)),   or  unless  the  declaration 

substantially   similar    provision    (art  necessary  in  the  case  of  a  deceased 

168).  child  has  been  made  as  required  by 

{t)  Subject  to  notes  (w),  (o)  and  (/^)  art.   1597,  post,  e.g.,  peraons  of  over 

above.  seven  years  of  age  and  under  twenty - 

(»)  Arts.  113,  112.  one    years,    or    under    guardianship 

(v)  113.  because    of    mental    debility,    prodi- 

(x)  Art.  1594.    Unless  the  prescrip-  gality,  or  dipsomania. 

tion    is  arrested    by    disability.    See  (z)  German  Civil    Code,    ss.    1593, 

arts.  203,  206.  1594,    1596,  1597  ;    German   Code  of 

(y)  Art.   1693.    The    mere    fact  of  Civil  Procedure,  ss.  640—643. 
impeachment   is    not    enough,   as   it 
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res  judicata  (a).  A  child  born  SOO  days  after  the  dissolation  of  the 
marriage  either  by  death  or  divorce  is  illegitimate  (b). 

Swiss  Law. — The  Federal  Code  provides  that  the  illegitimacy  of  a 
child  may  be  asserted  by  action  on  the  part  of  its  mother's  husband 
against  the  child  and  the  mother  within  three  months  after  he  has 
been  informed  of  the  birth  (c).  If  he  dies  or  becomes  incapable  of 
discernment  before  the  expiration  of  this  period,  or  if  his  place  of 
residence  is  unknown,  or  if  for  any  other  cause  he  cannot  be 
informed  of  the  birth,  the  legitimacy  of  the  child  may  be  impeached 
by  any  person  entitled  to  inherit  property  in  conjunction  with  or  after 
the  child,  within  three  months  after  such  person  has  been  informed 
of  the  birth  ;  and  in  the  case  of  a  child  conceived  before  marriage, 
the  competent  authority  6f  the  canton  to  which  the  mother's 
husband  belongs  may  likewise  impeach  the  legitimacy  even  of  a 
child  recognised  by  that  husband,  upon  proving  that  it  is  impossible 
that  he  can  be  the  father  (d).  If  he  has  admitted  the  paternity 
expressly  or  by  implication,  or  if  the  period  has  expired,  no  action 
may  be  brought  to  impeach  the  paternity,  unless  the  plaintiff  can 
prove  that  he  was  fraudulently  induced  to  recognise  the  child  or  to 
refrain  from  bringing  his  action,  and  in  this  case  a  new  period  of 
three  months  begins  to  run  from  the  discovery  of  the  fraud.  But 
the  action  may  still  be  brought  after  the  expiry  of  the  period,  if 
the  delay  is  justified  by  weighty  reasons  (e). 

Child's  Claim  of  Filiation. — The  right  of  action  to  establish  a 
claim  of  filiation  {reclamation  d'etat)  by  the  law  of  France  and 
Belgium  is  not  barred  as  against  the  child  by  any  prescription, 
however  lengthened  (J). 

Such  action  cannot  be  commenced  by  those  next  in  succession  to 
a  person  who  has  not  made  any  claim  of  filiation,  in  his  or  her 
lifetime,  unless  such  person  shall  have  died  during  minority,  or 
within  five  years  after  attaining  the  age  of  majority  (g). 

But  where  the  action  of  filiation  has  been  commenced  by  any 
person  in  his  or  her  lifetime,  such  action  may  be  prosecuted  after 
the  death  of  such  person  by  those  next  in  succession,  unless  it  had 

(a)  Civil  Code,  art  309.  tonal)  law  see  Huber,  SchweizeriBches 

(6)  Ibid,,  art  310.  Privatrecht,  L  398—404. 

(c)  S.  253.  (/)  Art   328.      So  Civil    Code    of 

(d)  S.  256.  Lower  Canada,  art.  235. 

(e)  U.  257.    For  the  existing  (can-  {g)  Art.  329. 
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been  formally  abandoned  by  the  party,  in  his  or  her  lifetime,  or 
unless  three  years  had  been  snfifered  by  him  or  her  to  elapse 
'without  any  step  taken,  reckoning  from  the  last  proceeding  in  the 
cause  (h). 

Similar  provisions  are  to  be  found  in  other  codes  (t). 

Declaratory  Actions — Ciyil  Law. — The  civil  law  afforded  the  means 
of  obtaining  a  judgment  on  the  status  of  legitimacy  by  the  so-called 
actiones  prejudiciales.  For  that  purpose  an  action  might  be  brought 
by  the  wife  against  the  husband,  or  by  the  father  against  the  son» 
or  by  the  son  against  the  father,  in  which  the  abstract  question  of 
filiation,  or  paternity,  or  legitimacy,  was  tried  and  decided.  They 
derived  their  name  from  the  fact  that  their  sole  object  was  to  ascer- 
tain judicially  an  absolute  right  or  facts  which  were  of  legal  import- 
ance or  the  existence  of  legal  relations  without  being  directed 
towards  obtaining  a  condemnatio  of  the  defendant.  The  decision 
formed,  however,  or  might  form  the  basis  of  subsequent  litigation 
between  parties  other  than  those  between  whom  the  original 
question  was  decided  (k). 

Boman-Ihitcli  Law. — The  influence  of  these  actiones  pi'ejmiiciales 
on  the  development  of  the  law  in  countries  where  the  Civil  Law 
was  received  has,  however,  not  been  very  great.  They  were  not 
extended  beyond  the  cases  in  which  they  were  recognised  in  Bome, 
and  even  in  such  cases  the  plaintiff  was  not  entitled  to  institute 
an  action  without  real  injury  having  been  done  to  him.  Neither 
did  the  condictiones  liberationis  nor  the  cautiones  of  the  Civil  Law 
lead  to  any  general  system  of  obtaining  from  the  Judge  some  legal 
sanction  of  a  condition  of  facts,  or  a  mere  declaratory  sentence 
as  to  the  existence  or  non-existence  of  a  right  (Z). 

Sententia  declaratoria,  or  sentences  declaratory  of  anyone's  rights, 
with  their  condemnation  to  impose  silence  (sUentium  imponere)  on 
whosoever  contradicted  the  existence  of  such  rights,  were  of 
German  origin.  In  the  countries  now  forming  Middle  Europe 
they  were  very  popular.    The  Post  Glossatores,  who  were  mostly 

{h)  Code  Civil,  art.  330.  (k)  Inst  iv.,  6,  13;  Gains  iv.,  43; 

(i)  Cf.  Civil  Codes  of  Belgium  (art.  Theoph.  ad.  Inst  iv.,  6,  13 ;  Vinnius, 

330),    Netherlands    (arts.    324—326),  in  Inst  loc.  at, ;  Goudsmit  Pandekten 

Spain  (art  118),  Italy  (arts.  177  and  Systeem  I.,   p.   216;    Moyle  Institu- 

178 ;  as  to  '*  recesso  *'  and  **  perenzione  tiones  ad  Inst  loc,  ci<.,  p.  657. 
d'istanza,"  see  Code  of  Civil  Procedure,  (;)  J.    Weissmann  :    Die   Feststel- 

arts.  338—345.  lungsklage  ;  Bonn,  1879,  pp.  1—110. 
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concerned  to  adapt  the  civil  law  to  the  native  laws  and  customs, 
found  one  institution  in  the  Corpus  Juris  CiviUs  which  in  a  short 
time  displaced  all  other  actions  for  the  vindication  of  anyone's 
abstract  rights.  This  was  the  actio  ex  Lege  Diffamari  (m),  which 
was  soon  as  extensively  adopted  in  France  as  it  was  in  Italy, 
especially  after  it  was  extended  at  the  instance  of  the  Spanish 
Glossatores  to  comprise  not  only  declarations  as  to  existing  but 
also  as  to  future  rights  (n). 

In  the  Low  Countries  the  action  was  combined  with  the  rule 
''  nemo  invitus  agere  cogatur/'  and  became  known  as  a ''  mandament 
om  actio  te  institueeren/'  or  a  mandate  to  have  an  action  instituted 
on  pain  of  silence  (o).  The  request  to  the  Court  was  then  for 
a  mandate  that  whosoever  claimed  a  right  against  the  petitioner 
should  institute  such  action  within  six  weeks,  and  that  otherwise  a 
perpetual  silence  were  decreed  against  the  whole  world.  Van 
Leeuwen  states  that  "  whenever  anyone  has  unjustly  defamed 
another  and  spread  it  among  the  people,  on  account  of  any  crime, 
debt,  7nala  fide  possession  or  the  like,  the  injured  party  may 
summon  him  before  the  Provincial  Court  to  institute  his  action, 
or  that  on  his  failing  to  do  so  perpetual  silence  should  be  enjoined 
on  him  "  {p).  Morula  gives  as  the  form  of  plaintiff's  claim  "  That 
the  defendant  may  be  condemned  within  the  time  of  six  weeks 
after  this  date  to  institute  all  such  actions  and  complaints  {querelen) 
as  he  in  any  way  pretends  to  have  against  the  plaintiff  before  the 
fiaid  Court,  on  pain  that  in  default  thereof  and  at  the  expiration 
of  the  fixed  time  a  perpetual  silence  shall  be  imposed  upon  him 
on  that  account"  {q). 

The  defendant  could  then  either  submit  to  the  decision  of  the 
Oourt  and  the  imposition  of  perpetual  silence  on  him,  or  defend 

(m)  Cod.  vii.,  14,  5  ;  Muther,  Jalir-  werken,     i.    28.      lluber,     Iledend. 

'biicher  des  Gem.  Deutschen  Bechts  II.  Regtsgel.  ii.  1,15,  35 — 36 ;  J.  v.  Sande, 

<1858),  p.  58,  et  seq.  Fris.  i.  4,  Def.  3  sub.  ii. ;  v.  Leeuwen, 

{n)  Merlin,  Bep.  Univ.  voce  DifiPa-  R  H.  R,  v.  11, 4,  sub.  13,  and  v.  19,  2C. 

marl,  iii.;  Duplessis,  ii.  p.  535,  et  eeq,  Cens.  For.  ii.,  1,  19,  14  ;  Van  Alphen, 

Vallabregue,  Bevue   critique  xxxvii.  Papegaey,  i.  c.  5.  J.  v.  d.  Linden,  Jud. 

<1888),  p.  17.  Praktyk  ii.  c.  11.     Ontwerp  1820,  art. 

(o)  Andr.  GaiU.  i.,  Obs.  9, 10, 1 1, 12 ;  3182. 

Myninger,  Cent,  iv.,  Obs,  78;  Morula,  {p)  R   H.  B.,    Trans!,    by  Kotze, 

Manier  v.  Procedeeren,  iv.,  2,  22,  and  vol.  ii.,  p.  429. 

iv.  37,  2, 10  and  11 ;  J.  Voet,  ad  Pand.  (7)  Loc.  ctY.,  iv.  37,  2,  10 
v.,   1,  22—24;   P.    Bort,    Nagelaten 

B.C.L. — VOL.  II.  21 
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the  action  and  himself  ask  for  a  declaration  regarding  the  respec- 
tive rights  of  plaintiff  and  defendant,  viz.,  that  "  by  final  sentence 
of  this  Court  the  plaintiff  shall  be  declared  to  be  testamentary  heir 
and  the  said  will  to  be  good  and  valid  and  to  have  its  full  effect, 
and  that  the  plaintiff  in  force  thereof  shall  be  placed  in  the 
possession  of  one  fourth  part/'  etc.  (r). 

These  actions  were  used  in  order  to  obtain  a  declaration  of 
legitimacy  from  the  Court  against  anyone  who  had  openly  declared 
to  the  contrary  («). 

Actions  of  the  same  nature,  and  having  the  same  object,  were 
admitted  into  the  civil  procedure  of  France,  before  the  promulgation 
of  the  Code  Civil,  and  they  form  a  part  of  that  Code  (t). 

Declarator  of  Bastardy  and  Patting  to  Silence  in  Scotland. — In 
Scotland  a  similar  action,  known  as  declarator  of  legitimacy,  may 
be  instituted  before  the  Court  of  Session,  and  where  there  is  repute 
of  legitimacy  any  action  of  declarator  of  bastardy  and  putting  to 
silence  may  be  brought  wdth  a  view  to  negative  the  existence  of 
legitimacy  (u).  Moreover,  under  the  Legitimacy  Declaration 
Act,  1858  (x),  any  person  domiciled  in  Scotland,  or  claiming  any 
heritable  or  movable  property  situate  there,  may  apply  to  the 
Court  of  Session  for  a  declarator  that  he  is  a  natural-born  subject 
of  the  sovereign. 

Declaration  of  Legitimacy  in  England. — In  England,  down  to  1858 
there  was  no  legal  procedure  by  which  the  issue  of  legitimacy 
could  be  directly  raised,  except  in  connection  with  a  claim  to  a 
peerage  or  to  property.     Bastardising  clauses  had  sometimes  been 

(r)  Compare    herewith    the    other  article    in    Nieuwe    Bijdragen    voor 

modes  for    obtaining    a    declaratoiy  rechtsgeleerdheid  en  Wetgeving  xxii. 

sentence,  like  *^  mandament  van  willig  (1872),   p.   257,  et  seq, 

decret "  for  real  property  (v.  Leeuwen,  (t)  TouUier,  Droit  Civil,  294. 

E.  H.  R,  iv.,  18,  0,  J.  V.  d.  Linden,  (m)  Mackay,    Manual    of    Practice, 

Jud.  Praktyk,  iv.  c.  2),  and  "manda-  pp.    70,    379.      The    old    consistorial 

ment  van    purge,"    where    criminal  jurisdiction  of  the  Commissary  Court 

offences  had  been  alluded  to  (v.   d.  was  transferred  to  the  Court  of  Session 

Linden,  1,  c.  iv.,  5,  15,  and  i.,  5,  17).  in  1830  (11  Geo.  IV.  &  1  Will.  IV., 

With   regard    to    declarations    as    to  c.69,s.  33);  Gardner  v.  Gardner  (1876),. 

future  rights,   see  J.  v.  Sande,  Dec.  3  Sess.  Cas.  4th  Ser.  695;  (1877)4Ses8. 

Fris.  i.,  4,  Def.  3,  sub.  ii.  Cas.  4th  Ser.  (H.L,)  56,  2  A.  C.  723„ 

(«)  Cf.  G.  Parser,  Het  Declaratoir  was  an  action  of  declarator  of  bastardy . 

vonnis,  pp.  146—177.    Fockema  An-  (ir)  21  &  22  Vict.  c.  93,   9. 
dreae,   *'  De   sententia  declaratoria,'* 
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added  to  private  divorce  Acts.  But  though  the  House  of  Lords 
received  the  evidence  that  went  to  prove  the  legitimacy  of  the  issue 
of  a  marriage  that  was  being  dissolved,  it  had  ceased  to  be  the 
practice  to  add  such  clauses  long  before  the  establishment  of  the 
Divorce  Court  in  1857  (y),  and  practically  the  only  remedy  avail- 
able to  a  person  prejudiced  by  a  claim  to  legitimacy  where  no  title 
or  property  was  immediately  in  issue  was  to  file  a  bill  in  Chancery 
for  the  perpetuation  of  testimony,  either  under  the  general  equit- 
able powers  of  the  Court  {z),  or,  if  his  interest  was  only  contingent, 
under  the  Statute  5  &  6  Vict.  c.  69  (a). 

In  1849  Lord  Brougham  endeavoured  to  introduce  into  English 
law  the  Scottish  action  of  declarator ;  but,  although  supported  by 
Lord  Lyndhurst  and  Lord  Campbell,  the  measure  was  not  carried. 
The  Divorce  Act,  1857  (i),  left  the  whole  question  untouched.  But 
in  1858  the  Legitimacy  Declaration  Act  (c)  passed  into  law.  The 
Act  provides  (d)  that  any  natural-born  subject  of  the  Crown,  or  any 
person  whose  right  to  be  deemed  a  natural-bom  subject  depends 
wholly  or  in  part  on  his  legitimacy  or  on  the  validity  of  a  marriage, 
being  domiciled  in  England  or  Ireland,  or  claiming  any  real  or 
personal  estate  situate  in  England,  may  apply  by  petition  to 
the  Divorce  Division  (e),  praying  the  Court  for  a  decree  declaring 
that  the  petitioner  is  the  legitimate  child  of  his  parents,  and 
that  the  marriage  of  his  father  and  mother  or  of  his  grandfather 
and  grandmother  (/)   was  a  valid    marriage,  or    for    a  decree 

(y)  By  20  &  21  Vict.  c.  85  ;  and  see  Sackville  (Lord),   [1903]  2  Ch.  378. 

Haynes'  Divorce  Case    (1829),  Macq.  As  to  the  practice  under  5  &  6  Vict. 

H.  L.  Pract.  650.  c.  69,  see  Campbell  v.  Dalhousie  (Earl 

(z)  Dursley  v.  Fitzhardinge  (1801),  of)  (1869),  L.  R  1  Sc.  &  Div.  462. 
6  Ves.  251 ;  Angell  v.  AngeU  (1822),  {h)  20  &  21  Vict  c.  85. 

1  Sim.  &  St.  83  ;  Allan  v.  Allan  (1808),  (c)  21  &  22  Vict.  c.  93. 

15  Ves.  130.  [d)  S.  1. 

(tt)  Townshend        Peerage        Case         (e)  The  Court  referred  to  in  the  Act 

(1842—43),  10  CI.  &  F.  289.    In  this  is  the  Court  for  Matrimonial  Causes, 

case  a  private  Act  was  passed  declaring  But  its  original  jurisdiction  has  been 

the  issue  illegitimate  but  not  dissolving  transferred  to,  and  is  in  fact  exercised 

theman-iage:  5  &  6  Vict.  c.  69  was  re-  by,  the  Divorce  Division  (Jud.  Act, 

pealedasto£nglandbytheS.L.B.Act,  1873,  ss.  3,  4,  16,  31). 
1883  (46  &  47  Vict.  c.  49,  ss.  2,  3).  The  (/)  The  Court  has  no  power  to  make 

practice  as  to  perpetuating  testimony  a  decree  establishing  the  legitimacy  of 

is  now  governed  by  B.  S.  C,  Order  37,  the  petitioner's  grandfather  or  grand- 

rr.  35—38 ;  and  see  Daniell,  Chan.  Pr.,  mother :  Dodds  v.  Att.-(>en.  (1880),  42 

7th   ed.,    pp.    1271—1274:   West    v.  L.  T.  402. 

21—2 
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declaring  either  of  the  matters  aforesaid ;  and  any  such  subject 
or  person  being  so  domiciled  or  claiming  as  aforesaid  may  in 
like  manner  apply  to  such  Court  for  a  decree  declaring  that 
his  marriage  was  or  is  a  valid  marriage,  and  such  Court 
shall  have  jurisdiction  to  determine  such  application  and  to 
make  such  decree. 

The  Attorney-General  is  to  be  a  respondent  in  all  proceedings 
under  the  Act  (g). 

As  regards  evidence  in  legitimacy  proceedings,  a  party  (the  real 
father)  is  bound  to  answer  questions  as  to  the  legitimacy  of  the 
child,  though  they  incriminate  himself  (k). 

Any  person  being  so  domiciled  or  claiming  as  aforesaid  may  apply 
to  the  Court  for,  and,  on  satisfactory  proof  of  the  fact,  obtain,  a 
decree  declaratory  of  his  right  to  be  deemed  a  natural-born 
British  subject  (t).  Such  application  may  be  made  either  by  a 
separate  petition  or  included  in  a  petition  for  a  decree  of  legitimacy 
or  of  the  validity  of  a  marriage  (fc). 

The  decree  of  the  Court  is  prima  facie  valid  and  binding  to  all 
intents  and  purposes  on  all  persons  whomsoever,  including  the 
Crown ;  but  if  certain  persons  interested  in  the  decree  are  not 
cited,  neither  they  nor  their  representatives  are  prejudiced  thereby, 
and  the  decree  is,  like  other  judgments,  ineffective  if  proved  to  have 
been  obtained  by  fraud  or  collusion  (Z). 

The  Court  has  no  jurisdiction,  under  the  Legitimacy  Declaration 
Act,  1858  (m),  to  determine  whether  or  not  the  petitioner  is  heir-at- 
law  to  another  person  (n),  or  to  adjudicate  upon  a  claim  to  a  title 
of  honour  (o).    An  alleged  father  can  also  in  a  suit  to  perpetuate 

(y)  21  &  22  Vict.  0.  93,  8.  6.  D.  265 ;  (1879)  4  P.  D.  232.    But  where 

(h)  Evans    v.    Evans    and    Blyth  the  proceedings  are  instituted  by  one 

(1904),  20  T.  L.  B.  612.  who  claims  real  estate  in  England,  the 

(0  Query,  whether   this  term   in-  circumstances    necessary   to    support 

dudes,    for    the    purposes    of     the  such   claim   may   be    stated   in   the 

Legitimacy  Declaration  Act,  1858,  an  petition. 

alien  to  whom  a  certificate  of  naturali-  (o)  Frederick  v,  Att.-Gen.  (1874),  L. 

zation  is  granted :  see  Dicey,  Confl.  of  £.  3  P.  &  D.  196 ;  and,  as  to  the  inoom- 

Laws,  pp.  173,  175 — 180,  280.  potency  of  the  Divorce  Court,  or  any 

(k)  21  &  22  Vict  c  93,  e.  2.  Coxui;  of  law,to  try  questions  of  dignity, 

(/)  Cf.    s.  8  and  Dicey,  Confl.  of  cf.  Cowley  v.  Cowley,  [1901]  A.  C.  450, 

Laws,  p.  281.  aflfirming    decision  of  C.  A.,   [1900] 

(m)  21  &  22  Vict.  c.  93.  P.  305,  and  reversing  that  of  Gorell 

(w)  Mansel  i\  Att.-Gen.  (1877),  2  P.  Barnes,  J.,  [1900]  P.  118. 
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testimony  depose  as  to  non-access  before  marriage  and  other  facts 
relevant  thereto  occnrring  during  marriage  (j>), 

Irelaad. — As  to  Ireland,  the  Legitimacy  Declaration  (Ireland) 
Act,  1868  {q)y  is  almost  identical  with  the  English  Act. 

Jactitation  of  Marriage.— The  Legitimacy  Declaration  Act, 
1858  (?*)»  provides  no  remedy  analogous  to  the  Scotch  ''  declarator  of 
bastardy"  («).  But  the  issue  of  legitimacy  may  be  indirectly 
involved  in  a  suit  for  jactitation  of  marriage,  in  which  the 
petitioner  alleges  that  the  respondent  boasts  that  he  or  she  is 
married  to  the  petitioner,  and  prays  a  declaration  of  nullity  and  a 
decree  putting  the  respondent  to  silence  thereafter  (f). 

A  form  of  legal  process,  analogous  to  declarator  of  legitimacy, 
exists  in  some  of  the  Colonies  and  in  many  foreign  systems  of 
law  (u). 


{p)  Foulett  Peerage  Case,  [1903] 
A.  G.  395,  and  see  In  re  Stoer  <lSd4), 
9  P.  D.  120;  and  for  other  kinds  of 
evidence  as  to  illegitimacy  see  cases 
dted  in  Eversley,  Domestic  Belations» 
Pt  H,  a  6,  p.  590. 

In  connection  with  the  Legitimacy 
Declaration  Act,  1858,  reference  may 
also  be  made  to  the  following  text- 
books :  —  Maoqueen,  Husband  and 
Wife  ;  Weightman,  Marr.  and  Legit ; 
Dicey,  Confl.  of  Laws ;  Westlake, 
Priv.  Int  Law;  Encyclo.  Laws  of 
Eng.,  sub.  ▼.  **  Legitimacy.  See 
also  the  following  additional  cases 
under  the  Act: — Shedden  v,  Patrick 
(1860),  2  Sw.  &  Tr.  170;  Shaw  v. 
Att..Gen.  (1870),  2  P.  &  D.  156; 
Dodds  V.  Att-Qen.  (1880),  42  L.  T. 
402;  Scott  V.  Att.-Gen.  (1886),  11 
P.D.  128;  Brinkleyv.Att -Gen. (1889), 
14  P.  D.  83 ;  (1 870),  15  P.  D.  76 ;  Gardner 
v.  Att.-Gen.  (1889),  60  L.  T.  839;  Bain 
V.  Att-Gen.,  [1892]  P.  217,  261. 

(q)  31  &  32  Yiot  c.  20 ;  and  see 
A.  B.  V.  Att..Gen.  (1869),  L.  R.  4  Eq. 
56  ;  King  v.  Att.-Gen.  (1870),  ibid.  464. 
.    (r)  21  &  22  Vict.  c.  93. 

(«)  Supra,  p.  322. 

(t)  As  to  this  remedy,  see  Duchess 
of  Kingston's  case  (1776),  20  St.  Tri. 
355,  377 ;  Hawke  v.  Corn  (1820),  2 


Hagg.  C.  B.  280;  Thompson  v.Bonrke, 
[1892]  P.  244;  [1893]  P.  11,  70; 
and  cf.  Cowley  v.  Cowley,  [1901]  A.  C. 
450,  where  it  was  held  by  the  House 
of  Lords,  afiftrming  the  decision  of  the 
Court  of  Appeal,  [[1900]  P.  315]  and 
reversing  that  of  Gt>rell  Barnes,  J., 
[[1900]  P.  118]  that  where  the  mar- 
riage  of  a  commoner  with  a  peer  of 
the  realm  has  been  dissolved  at  the 
instance  of  the  wife,  and  she  after- 
wards, on  marrying  a  commoner, 
continues  to  use  the  title  she  acquired 
by  her  first  marriage,  she  does  not 
thereby,  though  having  no  legal  right 
to  the  user,  commit  such  a  legal 
wrong  against  her  former  husband,  or 
so  affect  his  enjoyment  of  the  in- 
corporeal hereditament  he  possesses  in 
his  title  as  to  entitle  him,  in  the 
absence  of  malice,  to  an  injunction  to 
restrain  her  use  of  the  title.  It  was 
also  held  in  this  case  that  questions  of 
right  in  matters  of  peerage  or  dignities 
connected  therewith  can  be  brought 
only  before  the  House  of  Lords, 
sitting,  not  as  an  appellate  Court  from 
a  Court  of  law,  but  as  a  Committee  for 
Privileges. 

(u)  Cf.  Ontario,  Bov.  Stats.  1897, 
ch.  135,  s.  30,  ss.  33—37;  Quebec 
Civil    Code    (arts.   228—236);    Civil 
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Effect  of  Jndgments  as  to  Legitimacy — Ciyil  Law. — From  the 
importance  which  has  been  attached  to  the  establishment  of  the 
status,  and  from  a  just  sense  of  the  mischief  to  which  families  would 
be  exposed,  if  it  could  not  be  placed  beyond  the  reach  of  future 
dispute,  the  civil  law  has  given  to  a  judgment  pronounced  in  this 
action  an  extraordinary  eflFect.  "  Placet  enim  ejus  rei  judicem  jus 
facere  .  .  .  eoque  jure  utimur "  (x).  It  emphatically  applied  to 
it  the  maxim  "  Res  judicata  pro  veritate  accipitur  "  (y).  It  departed 
from  another  maxim,  ''Bes  inter  alios  judicatae  neque  emolu- 
mentum  adferre  his,  qui  judicio  non  interfuerunt,  neque  prsejudicium 
Solent  inrogare"  (z),  and  permitted  it,  if  duly  obtained,  to  be 
evidence  against  all  persons  whomsoever  (a). 

It  was  necessary,  in  order  that  it  should  receive  this  effect,  that 
all  persons  primarily  and  substantially  interested  in  the  question, 
whom  the  civil  law  describes  as  justi  contradictores,  should  be 
parties  to  the  suit ;  for  otherwise,  the  judgment  was  inoperative, 
"cum  non  justo  contradictore  .  .  .  inefScax  est  decretum,  atque  si 
nulla  judicata  res  intervenisset "  (b). 

Thus  if  a  child  claimed  his  status,  both  the  father  and  the 
mother,  as  well  as  the  children  of  any  former  marriage,  must  have 
been  parties  to  the  suit  (c). 

If  the  necessary  parties  did  not  appear  to  and  contest  the  suit, 
but  the  judgment  was  obtained  against  them  by  default,  it  was 
conclusive  against  them  alone.  "  Si  ea  persona  desit  cognitioni, 
quae  alicui  status  controversiam  faciebat,  in  eadem  causa  est,  qui 
de  libertate  sua  litigat,  qua  fuit,  priusquam  de  libertate  controver- 
siam patiatur :  sane  hoc  lucratur,  quod  is,  qui  eam  status  contro- 
versiam faciebat,  amittit  suam  causam.  Nee  ea  res  ingenuum 
facit  eum,  qui  non  fuit :  nee  enim  penuria  adversarii  ingenuitatem 
solet  tribuere  "  (d). 

The  question  of  status  must  have  been  the  principal,  and 
not  an  incidental  or  collateral,  object  of  the  suit  and  judgment. 

Codes  of  Italy  (arts.  170—178),  Spain  {x)  Dig.  xxv.,  3,  3. 

(arts.      115—118),      Portugal     (arts.  (y)  Dig.  l,  6,  25. 

114—118);    for   Switzerland,    Huber  (z)  Cod.  vii.,  56,  2. 

Schweizerisches  Privatrecht  L,  404 —  (a)  Vinnius,  ad  Inst,  iv.,  tit  6,  s.  1. 

406;  and  see  generally  the  summary  (b)  Dig.  xl.,  16,  3  ;   D' Argent.  Avis 

given    below  (in/ra,  p.   366)  of   the  sur  les  Partages,  q.  29,  n.  7,  p.  1999. 

provisions  of  Continental  law  as  to  (c)  Toullier,  Droit  Civil,  x.,  298. 

legitimacy.  (<^  Dig.  xl.,  12,  27. 


Digitized  by 


Google 


EFFECT   OF  JUDGMENTS  AS   TO   LEGITIMACY.  327 

Thus  a  judgment  which  awarded  that  the  defendant  should 
provide  maintenance  for  the  person,  alleging  himself  to  be  his 
child,  was  not  a  judgment  conclusively  deciding  the  status. 
'^Meminisse  autem  oportet,  etsi  pronunciaverint  ali  oportere, 
aitamen  eam  rem  praejudicium  non  facere  veritati :  nee  enim  hoc 
pronuntiatur  filium  esse,  sed  ali  debere''  (e). 

The  e£fect  of  the  judgments  on  the  status  of  legitimacy  in  Boman- 
Dutch  law  has  been  noticed  already  (/). 

French  Law. — As  regards  modern  French  law,  the  better  opinion 
would  seem  to  be  that  the  general  rule  laid  down  by  article  1,351 
of  the  Code  Civil  as  to  chose  jugee  applies  to  judgments  in  matters 
of  status. 

It  is  conceded  that  the  judgment  which  declares  a  person  to  be 
the  legitimate  child  of  a  married  woman  has  not  the  authority  of 
chose  jugee  against  her  husband  if  he  has  not  been  made  a  party  to 
the  suit  ig). 

It  is  also  ex  concessis  that  a  judgment,  after  the  death  of  a  child,  in 
an  action  of  contestation  cVetat  against  some  of  his  heirs  can  neither 
benefit  nor  prejudice  the  others  (/i).  Again,  the  heirs  in  the  direct 
or  collateral  line  of  persons  against  whom  an  action  of  reclamation 
d'etat  has  been  brought  are  considered  as  having  been  represented 
for  the  purposes  of  the  judgment  by  their  authors,  in  so  far,  but 
only  in  so  far,  as  the  successions  of  the  latter  are  concerned  (t). 

Similarly,  the  authority  of  chose  jugee  attaches,  as  against  all 
parties,  to  a  judgment  in  an  action  of  desaveu  brought  by  the 
father,  because  it  is  to  him  alone  that  the  right  of  disavowal 
belongs  (A:).  As  regards  the  e£fect,  however,  of  a  judgment  in  an 
action  of  reclamation  d'etat  against   some    members   only    of    a 

(*-)  Dig.  xxv.,  3,  1,  5,  8.  9.  action  of  contestation  d'etat. 

(/)  See  aiqtra,  p.  321.  (i)  Aubry  et  Ran,  vi.,  pp.  25,  26 ; 

((/)  Aubi7  et  £au,  vi.,  p.  24.  The  Laurent,  iii.,  s.   490,  and  authorities 

advocatesof  the  theory  of  con  tradicteur  there    cited.     See    also   Mora  r.  De 

legitime  (as  to  which   see  infra)  ac-  Suzzoni  (1884),  Sirey,  1886,  i.  360. 

cept  this  conclusion  on  the  ground  that  (k)  See  Laurent,  iii.,  s.  492.    On  the 

the  wife  is  not  the  contradicteur  legi-  same  principle,  it  was  held  in  the  case 

time  of  the  husband,  as  regards  pater-  of  Estevenet  v,  Estevenet  (1890),  Cour 

nal  filiation:  See  Toullier,  x.,  s.  225;  d'Appel  d'Agen,  Dalloz,  1891,  ii.,  153, 

Duranton,  iii.,  8.  102;  xiii.,  s.  526.  that  a  decree  annulling  a  marriage 

(/d)  This  is  so  even  on  the  theory  of  for  violence  binds  all  parties  because 

contradicteur  legitime,  because  all  the  only  the  injured  party  can  institute  it 

heirs  come  under  that  category  in  an  (art.  180,  Code  Civil). 
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family  there  has  been  a  marked  divergence  of  opinion  among 
French  jurists. 

One  school;  basing  its  conclusion  sometimes  on  the  ground  that 
Qtatus  is  one  and  indivisible,  but  more  frequently  on  the  theory 
that  the  members  of  the  family  against  whom  such  an  action  is 
brought  are  contradicteurs  legitimes  of  the  claim,  attribute  to  it, 
assuming  that  judgment  has  not  gone  by  default  and  that  there 
has  been  no  collusion,  the  authority  of  chose  jugee  against  all  the 
others  (I), 

The  preferable  view  appears  to  be  that  such  a  judgment  as  the 
controversy  contemplates  does  not  justify  a  plea  of  chose  jugee 
against  members  of  the  family  who  have  not  been  put  in 
cause  (m)« 

The  theory  of  contradicteur  legitime  is  a  doubtful  deduction  from 
Boman  law  (n).  It  derives  no  support  from  the  text  of  the  Code 
Civil.  It  limits  the  due  operation  of  the  rule  that  all  interested 
persons  may  contest  an  action  of  reclamation  d'etat  ^o).  It  is  dis- 
credited on  a  fortiori  grounds  by  art.  100,  which  provides  that 
a  judgment  of  rectification  cannot  at  any  time  be  opposed  to 
interested  parties  who  have  not  demanded  it  or  been  cited  in 
the  suit. 

It  may  be  added  that  the  authority  of  chose  jugee  has  been  held 
to  attach — relatively  to  a  petition  dlieredite,  presented  by  an  alleged 
natural  descendant  of  the  de  cujns,  and  based  only  on  facts  of 
possession  d'etat— to  a  previous  judgment  rejecting  a  claim  for 
aliment  formulated  between  the  same  parties  or  their  authors,  and 
negativing  such  facts  as  sufficient  evidence  of  possession  d'etat  (p). 
Moreover,  a  judgment  dismissing  an  action  of  reclamation  d'etat  by 
A  against  B,  his  alleged  father,  would  justify  a  plea  of  chose  jugee  as 

(/)  See    D'Argentr^,    Avis  but   les  lombe,  v.  Traite  de  la  Paternity,  ss.  307, 

Fartages,  quest,  '27 ;  Toullier,  x.,  21G —  et  eeq, ;  Laurent,  iii.,  ss.  488,  et  scq, 

223;Duranton,  iii.,8.161;  xiii.,8.  627;  (m)  See  Aubry  et  Eau,  vi.,  p.  25; 

and  see  Elie  v,  Salles  (1866),  Dalloz,  Laurent,   iii.,  ss.  488,  tt  stq. ;  Deuio- 

1866,    i.,    417 ;    Sirey,    1866,  i.,    89.  lombe,  v.  Tr.  de  la  Pateruite,  ss.  307, 

Laurent  (iii.,   s.   489)  endeavours  to  tt  seq, 

show  that  this  case  did  not  turn  on  (»)  Merlin,  Eop.  tit.  Question  d'fitat, 

the  doctrine   either    of   the    indivisi-  iii.,  art.  1,  No.  iii.  (vol.  26,  p.  264). 

bility  of  status  or  of  contradicteur  Icyi-  (o)  See  C.  C.  art.  339. 

time.    As  to  the  history  of  the  doctrine  (p)  De   Civry  v,  Ville  de  Qeniive, 

of   contradidi'iir   yyitime,  see  Demo-  1896,  T.  C.  Seine,  1897  J.  137. 


Digitized  by 


Google 


ILLBGITIMACT,  329 

regards  any  subsequent  proceedings  in  reclamation  d'etat  by  A 
against  B's  wife  or  children  {q). 

English  Law. — ^Apart  from  the  Legitimacy  Declaration  Act,  the 
e£fect  of  a  judgment  on  the  status  of  legitimacy  is  governed  by  the 
general  rules  affecting  judgments  on  the  status  of  persons  generally. 
Such  judgments  are  conclusive,  subject  to  the  exceptions  already 
mentioned  of  being  invalidated  for  fraud  or  collusion,  as  regards 
the  points  necessary  to  be  decided  and  actually  decided,  not  only  as 
between  the  parties  with  respect  to  whom  they  were  pronounc3d, 
but  in  suits  between  persons  strangers  to  them(r).  Thus  a  decre3 
of  divorce  or  of  nullity  of  marriage  of  a  CDurt  of  CDmpatent  juris- 
diction will  bind  the  issue  of  the  spouses  or  persons  afterwards 
marrying  such  spouses  («). 

The  law  of  the  United  States  appears  to  be  similar  (t\ 

SECTION  III. 

Illegitimacy. 

The  status  of  legitimacy,  whether  original  or  subsequently  acquired 
by  legitimation,  has  attached  to  itself  in  all  systems  the  principal 
family  rights  of  bearing  the  father's  name,  the  rights  of  aliment, 
guardianship,  and  succession  and  ties  of  connection  with  the  family. 
On  the  other  hand,  the  qualities  annexed  to  the  opposite  status  of 
illegitimacy  in  natural  or  illegitimate  filiation  in  the  different 
national  systems  are  of  varying  kinds,  but  the  tendency  of  modern 
legislation  is  in  favour  of  admitting  illegitimate  persons  to  rights 
approximating  to  those  incidental  to  legitimacy  as  regards  their 
acknowledged  parents ;  and  illegitimate  blood  relationship  is  recog- 
nised for  certain  purposes.    No  civil  disabilities  attach  to  the  status. 

(7)  Cf .  Elie  V.  Salles  (1866).  Dalloz,  L.  B.  2  P.  &  D.  1 56 ;  Concha  v.  Concba 

1866,  i.,  417;  Sirey,  1866,  i.,  89;  and  (1886),  11  App.Cas.  542;  Scott  v.  Att.- 

see  Estevenet's  case,  supra,  note(*),  Gten.  (1886),  11  P.  D.128;  Pembertonv. 

p.  327.  Hughes,  [1899]  1  Ch.  781  ;  Foote,  pp. 

(r)  Bans  v.  Jackson  (1845),  1  Y.  &  577-579  ;  Duchess  of  Kingston's  case, 

C.  C.  C.  585,  1  Phillips,  582 ;  Duchess  2  Smith's  L.  0.  (1903)  731.     A  decree 

of  Kingston's  case,  2  Smith's  L.  0.  776,  in  a  suit  of  jactitation  of  maninge 

777.  will  not  have  such  effect  (Duchess  of 

(«)  Doglioni    r.    Crispin    (1866),    1  Kingston's  case,  tiW  crt.  aiiji.  p.  776). 
H.  L.  301 ;  Shaw  r.  Gould  (1868),  L.  B.  (f)  Wharton,  s.  669. 

3  H.  I..  60;  Shaw  V.  Att.-Gen.  (1870), 
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The  status  of  children  of  putative  marriages,  indicated  above, 
corresponds  practically  in  the  systems  which  recognise  it  (w)  to  that 
of  legitimate  children.  It  seems  appropriate,  before  passing  to  the 
consideration  of  legitimacy  acquired  by  legitimation,  to  state  in 
outline  the  rules  of  law  governing  the  status  of  illegitimacy. 

Civil  Law. — The  later  Boman  law,  solely  from  regard  to  the  tie  of 
blood  and  irrespective  of  potestas^  admitted  mutual  claims  for 
alimony  as  between  ascendants  and  descendants,  on  proof  of  the 
relationship  and  the  need  for  support  on  the  one  side  and  the 
ability  to  furnish  it  on  the  other  (x).  Illegitimate  children  could 
claim  against  their  mother,  but  not  their  father ;  natural  children 
ex  concubina  had  claims  upon  both  parents  (y).  The  canon  law 
first  made  the  father  (acknowledged  or  proved)  liable  for  the 
aliment  of  his  illegitimate  children  (^). 

There  were  mutual  rights  of  succession  between  illegitimate 
children  and  their  mothers  (a). 

Roman-Dutcli  Law. — Natural  children — liberi  natiirales  or  speeU 
kinderen  (bastards)  and  adultenni  and  incestiLosi  or  ovettvonnen 
kinderen  (b) — needed  no  acknowledgment  in  order  to  claim  rights  (if 
any)  against  their  parents  (c). 

With  regard  to  their  mother,  children  born  out  of  wedlock  held 
the  same  position  as  legitimate  children,  and  they  could  at  any 
time  be  admitted  to  prove  their  descent  from  the  mother,  Speel- 
kinderen  had  the  right  to  inherit  from  their  mother  and  mother's 
relations.    A  mother  made  no  bastards  (d). 

The  father  was  obliged  to  contribute  towards  the  maintenance 
(alimentation)  of  his  illegitimate  child  (whether  speelkind  or  over- 

(u)  Germany,  G.  C.  ss.  1699—1702 ;  (2)  Vangerow,  Band,  i.,  8.  260. 

Italy,  C.  C.  116 ;  Holland,  C.  C.  150—  (a)  Inst,  iii.,  4,  3  ;  Cod.  v.,  27. 

152;  Spain,  C.  C.  ss.  69,  70;  Euseia,  (b)  Grotius,  Introd.  i.,  12,  4. 

see  Lehr,   Elements  de    Droit  Civil  (c)  Cf.,  as  to  the  search  of  paternity, 

BuFse,  p.  76;  Switzerland,  C.  C.  arts.  Fock.  Andreae,  "  De  defloratie  en  het 

1 33, 1 34 ,  and  p.  2  66,  above.  In  England  onderzoek  naar  het  vaderschap/ '  article 

the  doctrine  appears  not  to  be  admitted,  in  Het  Bechtgeleerd  Magazyn  (1886), 

and  in  Scotland  it  does  not  appear  to  v.,  p.  433,  et  seq,    A.  J.  Heerma  van 

be  recognised  (Shaw  v.  Gould,  1866,  Yoss,  "Defloratie  en  onderzoek  naar 

L.  B.  1  H.  L.  63,  66,  79,  and  97).  hetVaderschapinhetOudHollandsche 

{x)  Dig.  XXV.  3,  0,  1—4;  Cod.  v.,  Eecht"    (1889),    pp.    102—153,    and 

25,  1.  authors  quoted. 

(^)Dig.  ih.  5,  6,  7.    Nov.  89,  12,  (d)  Bynkershoek,  Quaest.  Jur.  Priv. 

ss.  4,  6.  iii.,  c.  ii. 
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wonnen)  during  its  minority  or  until  it  had  reached  an  age  when  it 
was  considered  to  be  able  to  maintain  itself  {e). 

The  action  to  enforce  the  fulfilment  of  this  duty  could  be  brought 
by  the  mother  (/),  or — in  default  of  her — by  those  who  acted  as 
guardians  to  the  child  on  behalf  of  the  child  itself,  or  by  the 
authorities  of  the  municipality  {g). 

Proof  of  paternity  was  given 

1.  By  the  voluntary  acknowledgment  of  the  father ; 

2.  By  the  oath  of  the  mother,  if  it  were  admitted  that  the  alleged 
father  had  had  connection  with  her  some  time  before  the  birth  of 
the  child ;  if  the  alleged  father  denied  it,  the  mother  (if  not  bearing 
a  dishonest  character)  was  allowed  to  prove  (even  by  presumptions) 
that  such  connection  had  taken  place,  and  confirm  such  proof  by 
her  oath ;  or 

8.  She  might,  after  having  proved  that  connection  did  take  place 
between  the  alleged  father  and  herself,  demand  that  he  should  take 
an  oath  to  clear  himself  (zuiveringseed)  and  declare  that  he  had 
never  had  connection  with  her  (h). 

The  mother's  oath  by  itself,  even  when  in  travail,  was  not 
suflScient  to  prove  paternity  (t). 

The  duty  of  aUmentation  which  rested  on  both  parents,  whether 
the  children  were  speelkinderen  or  overwonnen,  was  the  only 
consequence  of  the  paternity  being  established  (k). 


(e)  Nic.  Duysentdaelders,  Ad  Leges 
Amstel,  i.,  34,  p.  220.  J.  v.  Sande, 
Becis.  Fris.  ii.,  8,  Bef.  1,  in  fine, 
U.  Huber,  Hedend.  Eechtsgel.  i.,  1, 
23,  14—18.  J.  V.  d.  Linden,  Jud. 
Practyk,  i.,  p.  192.  Regarding  the 
Germanic  origin  of  the  father's  duty 
to  maintain  his  illegitimate  child,  cf. 
Fock.  Andreae,  loc,  cit.f  on  pp.  443 — 444, 
note  5. 

(/)  The  action  for  maintenance 
was,  however,  quite  distinct  and 
separate  from  the  action  of  the  mother 
for  damages  on  account  of  violation, 
and  for  the  expenses  attached  to  the 
birth  of  the  child.  The  latter  action 
was  introduced  by  the  Roman  Catholic 
Church  and  did  not  concern  the  child, 
but  as  the  mother  could  sue  as  guar- 


dian for  her  illegitimate  child  she 
could  combine  the  two  actions.  Fock. 
Andreae,  loc,  ciU,  p.  439,  jo.  451 ;  HoU. 
Cons,  i.,  Cons.  226. 

{g)  U.  Huber,  Hedend.  Rechtsgel. 
i.,  2,  23,  20;  HolL  Cons.  L,  Cons.  2, 
and  Aanteekeningen,  by  J.  van  Has- 
selt,  on  this  Cons,  i.,  p.  2 ;  Heerma 
van  Voss,  Joe,  cit,  pp.  124 — 126. 

(A)  S.  van  Leeuwen,  R.  H.  R.,  iv., 
27,  6 ;  J.  Voet,  Ad  Pand.  xlviii.,  5,  6; 
V.  d.  Keessel,  Thes.  Sel.,  Thes.  801. 

(t)  Grotius,  Litrod.  iii.  35,  8,  in 
fine ;  Holl.  Cons.,  i.,  Cons.  301 ;  Holl. 
Cons,  iiib..  Cons.  31  and  87 ;  Holl. 
Cons,  iv.,  Cons.  372  ;  Utr.  Cona  iii.. 
Cons.  2. 

(k)  Grotius,  Introd.  iii.,  35,  8; 
H.  Brouwer,  Be  Jure  Conn,  i.,  25,  52; 
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Acknowledgment  by  the  father  did  not  place  the  child  in  any 
more  advantageous  position.  By  acknowledgment  no  legal  relation- 
ship was  created  between  a  natural  child  and  the  relatives  of  its 
father,  but,  as  a  rule,  the  child  who  was  voluntarily  acknowledged 
bore  the  father's  name  and  had  a  status  corresponding  to  that  of  its 
father®. 

Natural  children  (bastards)  had,  as  a  rule,  no  right  of  inheritance 
ab  intestato  from  their  father  and  could  only  in  a  limited  way  benefit 
by  his  will  (m). 

Incestvjosi  and  adulteiini  {overwonmn  kinderen)  could  neither 
inherit  their  father  nor  their  mother  ab  intestato,  nor  benefit  by 
their  will  except  to  a  Umited  extent  as  to  their  maintenance  (n). 

In  olden  times  children  born  out  of  wedlock  were  under  dis- 
abilities to  fill  pubUc  offices  and  to  give  evidence  against  children 
born  in  matrimony.  These  had  disappeared  in  the  time  of  the 
Bepublic,  except  for  certain  regulations  in  a  number  of  towns  (o). 

Modem  Continental  Law. — The  chief  Continental  systems,  especially 
those  of  France,  Ilaly,  Spain,  and  the  Netherlands,  have  certain 
common  features  in  their  provisions  for  establishing  the  status  of 
illegitimate  or  natural  filiation  and  regulating  its  effects.  This 
may  be  effected  by  voluntary  acknowledgment  by  the  parent  or 
proof  of  paternity  or  maternity  by  the  child. 

Acknowledgment. — This  may  be  made  by  both  parents  or  either. 
In  each  case  it  affects  only  the  parent  making  it  (p).  In  the  law  of 
the  Netherlands  the  consent  of  the  mother  is  necessary  to  an 
acknowledgment  by  the  father  during  the  mother's  lifetime  (q).  In 
France  and  in  the  Netherlands,  if  made  during  marriage,  it  does 
not  affect  the  other  parent  or  the  children  born  of  such  marriage 
but  it  will  have  effect  after  the  marriage  is  dissolved  and  no  such 
children  survive  (r). 

V.  d.  Berg.  Nederl.  Advysboek,  iii.  (o)  Grotius,  Introd.  i.,  12,  7,  and  8  ; 

Cods.  143  ;  J.  Voet,  Ad.  Pand.,  loc.  cit, ;  H.  J.  Amtzenius,   Inst.  Jur.    Belg. 

Holl.  Cons,  i..  Cons.  226.  civ.  i.,  p.  79. 

(0  Heermavan  Voss,  loc.  ciY.,p.  103,  (p)  French  C.  C.  336;  Italian  C.  C. 

note.  179,  182;  Spanish  C.  C.  130  ;  Nether- 

(m)  Grotius,    Introd.    ii.,    27,    28 ;  lands  C.  C.  art  335.    By  the  law  of 

Bynkershoek,  Quaest.   Jur.  Priv.  ii.,  Quebec  acknowledgment  is  not    ad- 

c.    11 ;  van  Leeuwen,   Cens.   For.   1,  mitt ed  as  a  mode  of  legitimation. 

60,   3,   15  ;  H.   J.  Amtzenius,  Inst.  (q)  C.  C.  art.  339. 

Jur.  Belg.  civ.  i.,  p.  74.  (r)  French  C.  C.  337.    By  Italian 

(w)  Grotius,  Introd.  ii.,  16,  6.  C.   C.  183  the  natural  child  of  one 
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In  France  the  acknowledgment  may  be  made  in  a  form  purely 
enunciative,  provided  that  it  is  made  distinctly  ipsis  verbis  and  in  an 
authentic  act(«).  In  the  case  of  an  act  executed  abroad  by  a 
Frenchman,  it  is  sufficient  if  such  act  is  authentic,  either  according 
to  French  law  or  according  to  the  law  of  the  country  of  execution, 
and  it  is  of  no  consequence  that  the  law  of  that  country  does  not 
attribute  any  legal  e£fect  to  the  acknowledgment  of  a  natural  child. 
But  the  acknowledgment  of  a  natural  child  in  a  testamentary 
paper  executed  in  an  English  colony  by  a  Frenchman  without  the 
conditions  required  by  English  law  for  the  validity  of  testaments 
will  not  be  regarded  as  resulting  from  an  authentic  act  within  the 
meaning  of  French  law  (t). 

The  Spanish  law  contains  a  rule  which  is  not  to  be  found  in  the 
French  Civil  Code,  namely,  that  if  the  father  or  mother  (u)  of  an 
illegitimate  child  acknowledge  it  separately,  the  name  of  the  person 
by  whom  the  child  was  had  is  not  to  be  revealed,  and  no  circum- 
stance is  to  be  stated  enabling  him  or  her  to  be  identified,  under 
a  penalty  of  a  fine  to  be  imposed  on  the  registration  officer,  and 
with  the  expunging  of  the  entry  (x).  In  the  case  of  acknowledg- 
ment by  one  parent  only  the  child  is  presumed  natural  if  such 
parent  had  at  the  time  the  capacity  required  for  contracting 
marriage  (y). 

Acknowledgment  in  the  systems  mentioned  must  be  made  by 
"authentic  act"  if  it  has  not  been  made  in  the  child's  act  of 
birth  (z).     It  is  not  available  for  children  born  of  incestuous  or 

spouBe    bom    before    marriage    but  and  see  Valtriny  v.  Vital,  supra, 

acknowledged   during   it  cannot   be  (u)  See  Hervet  v.  Bepingou,  Dalloz, 

brought    under    the    conjugal    roof  1870,  i.,  97. 

without  the  other's  consent  or  consent  (x)  Art.  132.    So  Portuguese  C.  C, 

to  the  acknowledgment.    Netherlands  art  124. 

C.  C.  art  340.  (y)  Art  130. 

(fi)  See  Netherlands  C.  C.  art.  336,  (z)  French  O.C.,  arts.  334, 1317.  For 

Arr^t  Supreme  Court,  2  Feb.,  1874,  W.  the  legal  effect  of  written  and  verbal 

3695.  promises  by  a  father  to  educate  his 

{t)  Valtriny  v.  Vital  (1896),   Oour  natural  child,  see  Demolombe,  v.  Tr. 

de  Paris,  Dalloz,  1897,  ii.,  339  ;  1897,  de  la  Paternity,  pp.  424  et  seq.  ;  Aubry 

J.  337,  342  n.;  Affd.  Oass.,  1898,  J,  etEau,  vi.,  174, 176, 177  ;  ItaHanC.C. 

127.    In  De  Civry  V.  ViUe  de  Geneve  181.    Italian  commentators  are  divided 

(1896),  Tr.   Civ.   de   la   Seine,    1897,  as  to  whether  this  "authentic  act" 

J.  137,  it  was  observed  that  English  must  be  a  public  act  drawn  up  by  a 

law  does  not  recognise  an  acte  authen-  notary  or  other  public  officer  (Bicci 

tique  in  the  sense  of  French   law ;  DeUe  Prove,  70),  or  whether  it  may 
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in  most  cases  of  adulterous  intercourse  (a).  It  does  not  confer  all 
the  rights  of  a  legitimate  child  (b),  and  any  claim  on  the  part  of 
the  child  may  be  contested  by  all  parties  interested  (c). 

In  the  Spanish  law  acknowledgment  is  obligatory  on  the  father 
or  mother  of  an  illegitimate  child  (d) — (i.)  who  has  been  expressly 
acknowledged  in  writing  ;  (ii.)  who  has  a  continuous  possession  of 
status,  justified  by  acts  emanating  from  that  parent  or  his  or  her 
family.  The  father  is  also  bound  to  do  so  where  the  child  is  the 
issue  of  rape ;  and  the  mother  is  bound  to  do  so  where  the  facts  of 
accouchement  and  identity  are  proved  (e). 

Judicial  acknowledgment  can  only  be  obtained  by  action  brought 
in  the  lifetime  of  the  presumed  parents,  except  where 

(i.)  The  father  and  mother  die  during  the  minority  of  the 
infant,  in  which  case  the  time  limit  is  four  years  following 
majority ; 

(ii.)  An  act  of  acknowledgment  is  discovered  after  the  death  of 


include  any  written  declaration,  the 
signature  to  'which  has  been  attested 
and  authenticated  by  a  notary  or  other 
public  officer  (Mattirolo,  Trattato  di 
Diriito  Qiud.  Civ,  ItaL  IV.  ed.  iii.,  24 
to  26).  A  judicial  decree  declaring 
the  natural  filiation  of  a  child  has 
the  effect  of  an  acknowledgment  (art. 
192).  By  the  Spanish  C.  C.  131, 
acknowledgment  is  made  by  act  of 
bii-th,  testament  or  other  public  docu- 
ment, which  requires  the  scmction  of  a 
judgment  given  after  hearing  the 
Public  Prosecutor.  A  major  child 
cannot  be  acknowledged  without  his 
consent,  and  if  acknowledged  as  a 
minor,  can  repudiate  it  within  four 
years  from  his  maj ority  (art.  1 33) .  See 
Portuguese  C.  C,  arts.  123,  126,  127  ; 
Netherlands  C.  C,  art.  341. 

(a)  French  C.  C,  art.  335,  see  Etche- 
verry  v,  Labat,  1901,  i.  Sirey,  345, 
nn.  (1)  and  (2) ;  Italian  C.  C,  art.  180  ; 
Argentine  C.  C,  art.  339  ;  see  Bar, 
437;  Spanish  0.  C,  arts.  119,  129; 
Portuguese  C.  C,  art.  122  ;  Swiss  0.  0., 
ss.  3  &  4  ;  Netherlands  C.  C,  arts.  327 
— 338,  by  which  children  of  incestuous 


intercourse  can  be  acknowledged  by 
subsequent  marriage  of  their  parents 
with  consent  of  the  sovereign. 

(6)  French  C.  C,  art.  338,  and  see 
post;  but  it  gives  rights  of  succession, 
arts.  756—765,  908;  by  Italian  law 
acknowledgment  in  an  act  under 
private  signature  only  gives  a  child 
right  to  aliment,  but  not  to  assume 
the  father's  name  (Stressino*s  case, 
1895,  J.  822  ;  and  see  1900,  J.  217, 
as  to  rights  of  actual  parents  acting 
in  name  of  minor  child  acknowledged 
by  them  to  parental  power  over  person 
but  not  property. 

(c)  French  C.  C,  art.  339 ;  Spanish, 
art.  138 ;  Portuguese,  art  128  ;  Italian, 
art.  191.  In  German  law  acknowledg- 
ment has  only  effect  for  legitimation 
by  State  authority  (see  infra,  p.  367)  ; 
Netherlands  C.  C,  art  341. 

{d)  Art.  135.  As  to  the  acknow- 
ledgments which  will  satisfy  art.  135 
(i.),  (ii.),  see  Anon.  (1894),  1895,  J. 
661.  See  Portuguese  C.  C,  art.  130, 
which  has  similar  conditions,  under 
which  proof  of  paternity  is  disallowed. 

(c)  Art.  136. 
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the  father  or  mother.  Here  a  limit  of  six  months  from  the  date  of 
such  discovery  is  allowed  (/). 

In  the  Netherlands  there  exists,  besides  a  voluntary  acknowledg- 
ment by  notarial  act,  a  compulsory  acknowledgment  which  takes 
place  when — after  judicial  inquiry — the  descent  of  the  child  is 
ascertained  by  judicial  decree  0/). 

An  action  for  that  purpose  can  be  brought  by  such  illegitimate 
children  as  are  not  incestuous  (h). 

(a.)  Against  the  mother  always,  and  acknowledgment  will  be 
compulsory  on  the  child  proving  the  facts  of  the  accouchement  of 
the  mother  and  the  identity  of  the  child  born  (i). 

(b.)  Against  the  father  in  certain  cases,  viz.,  when  the  father 
has  committed  rape  or  abduction  against  the  mother  of  the  child, 
and  the  child  is  the  issue  of  such  rape  or  elopement  or  in  other 
cases  described  in  the  Criminal  Code  of  the  Netherlands  (k). 

The  consequences  of  a  compulsory  acknowledgment  are  the  same 
as  those  of  a  voluntary  one.  The  judgment  is  res  judicata  against 
all  the  world. 

Proof  of  Paternity. — In  French  and  Belgian  law  proof  of  paternity 
{recherche  cle  la  paternite)  is  forbidden,  except  in  case  of  rape, 
where  the  time  of  the  alleged  act  corresponds  with  the  time  of  the 
conception,  and  the  ravisher  may  be  declared  the  father  on  the 
petition  of  the  persons  interested  (I).  This  has  been  so  held  even 
where  such  proof  is  authorised  by  the  personal  law  of  the  person 
endeavouring  to  establish  his  natural  filiation  (m).  It  has  been 
held  (n)  that  the  rule,  though  in  force  in  France,  did  not  apply  to 
Tunis  under  the  French  Protectorate,  and  recherche  de  la  paternite 
being  competent  under  the  law  of  Malta  of  January  2nd,  1874,  could 
be  enforced  in  Tunis  against  Maltese  subjects.     The  Italian  law 

(/)  Art.    137  ;   Portuguese    0.   C,  introduced    in     1904    in    the    States 

art.  133.  General  and  amending  Bill,  May  17th, 

ig)  Art.  342,  0.  C.  1907,  W.  8106,  8108,  8529,  8548,  8614, 

{h)  Art.  344,  0.  C.  December,  1907). 

(0  Art.  343,  C.  C.  {m)  De  Civry  v.  Ville  de  Geneve,  T. 

\k)  Art.  342,  C.  C,  cf.  arts.  242—  0.  Seine,  1897,  J.  137,   and  see  Hairie 

245,  249,  and  281,  Criminal  Code.  Hanem  v.    Ahmed  Ben  Aiad,  T.  C. 

(0  Code  Civil,  art.  340.    In  Quebec  Seine,   1898,    J.   550 ;    De   Souza  v. 

proof  of  paternity  may  be  made  in  any  Pinheiro,  1896,  J.  204. 

case.  C.  C.  of  Lower  Canada,  art.  241.  (m)  In    Strinzel    v.    Saliba,   T.    C. 

Legislation  with  the  same  object  is  Tunis,  1898,  J.  353. 
pending  in  the  Netherlands  (see  Bill 
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has  a  similar  provision  in  case  of  abduction  or  rape(o),  but  such 
proof  was  allowed  by  the  law  of  the  Papal  States  (p).  A  similar 
rule  to  that  of  the  French  law  exists  in  the  parts  of  Switzerland 
where  the  French  Code  is  in  force  (9),  and  the  similar  systems  ^f 
the  cantons  of  Neuchatel,  Vaud,  and  Ticino.  By  the  Zurich  Code  (r) 
the  mother,  during  pregnancy  and  in  the  six  weeks  following  the 
birth,  can  bring  an  action  of  paternity.  In  other  systems  such 
proof  is  generally  allowed.  The  law  of  the  Netherlands  admits  the 
action  of  filiation  against  the  father  in  the  cases  mentioned  above  («). 

In  German  law  a  person  who  has  cohabited  with  the  mother  of 
an  illegitimate  child  during  the  period  of  possible  conception,  viz., 
between  the  181st  and  the  802nd  day,  both  terminals  included, 
is  presumed  to  be  the  father  unless  some  other  person  has  also 
cohabited  with  her  during  that  period,  or  unless  it  is  manifestly 
impossible  that  the  child  could  be  the  fruit  of  such  cohabitation  (0* 
By  the  Austrian  Civil  Code  a  person  whocohabited  with  the  mother 
during  the  period  of  conception  is  presumed  to  be  father  of  the 
child,  and  the  exception  phcriuni  concunibentium  is  not  allowed.  The 
Hungarian  customary  law  is  to  the  same  effect,  with  the  addition 
that  an  action  of  paternity  cannot  be  brought  by  a  child  whose 
mother  has  been  found  guilty  of  public  prostitution  during  the 
period  of  conception. 

In  German  law  the  person  who,  after  the  birth  of  a  child,  has 
acknowledged  his  paternity  by  public  act  cannot  be  heard  to 
allege  that  another  person  has  cohabited  with  the  mother  during 
the  period  of  conception  (m). 

Proof  of  ICateniity. — In  the  systems  above  mentioned  proof 
of  maternity  {recherche  de  la  mateitiite)  is  allowed.  A  child 
claiming  a  person  as  his  mother  must  prove  his  identity  with  the 
child  she  has  had,  and  he  cannot  prove  this  by  witnesses  till  he  has 
made  a  commencement  of  proof  in  writing  (v).     But  proof  cannot 

(o)  C.  C,  189.  (r)  Art.  1717 ;   cf.  Austrian  C.  C, 

(j?)  Anon.  1881,  Cass.  Eome,  1887,  ait.  163. 

J.  671,  and  see  1880,  J.  108,  T.  0  («)  Arts.  1717,1718. 

Rome.  (,.)  French  C.  C,  art.  341,  and  see  as 

(q)  See  vol.  i.,  p.  36  ;  Huber,  Schwei-  to  the  act  of  birth  being  such  a  proof : 

zerisches  Privatrecht  L,  488.  Etcheverry  r.   Labat,  Sirey,  1901,   i. 

(r)  Art.  697,  et  seq,  345,  mi.  (3),   (4) ;   Bayle  v.  Rouveau, 

(«)  Criminal  Code,  arts.   242 -24«  Sirey,  1902,  i.,  485.     So  Italian  C.  C, 

2i9  and  281.  art.  190  ;  Portuguese  C.  C,  art.  131 ; 
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be  given  of  paternity  or  maternity  where  the  child  is  not  capable  of 
acknowledgment  (x). 

Juridical  Position  of  Illegitimate  Children. — In  French  law 
the  effect  of  acknowledgment  is  to  create  family  ties  between 
the  child  and  the  parent  (in  some  respects  the  child  becoming 
subject  to  parental  power),  and  the  legal  provisions  relating  to 
the  guardianship  of  minors  being  extended  to  natural  children  {y). 
The  acknowledgment  gives  a  limited  claim  to  mutual  aliment 
and  succession  {z).  Aliment  is  available  to  adulterine  and 
incestuous  children. 

There  are  similar  provisions  in  the  laws  of  Italy,  Spain,  Portugal, 
Holland  (a),  Germany  and  Switzerland. 

ItaHaa  Law. — In  the  case  of  an  acknowledged  natural  child,  if 
the  acknowledgment  has  been  made  by  both  parents,  the  guardian- 
ship belongs  by  preference  to  the  father  (6).  The  natural  child 
takes  the  surname  of  the  parent  who  acknowledged  him,  or  of  the 
father  if  both  parents  did  so  (c).  The  parent  who  has  acknowledged 
a  natural  child  is  bound  to  support  him  and  bring  him  up,  to 
teach  him  a  profession  or  trade,  and  to  furnish  him  with  aliment 
in  case  of  need  if  he  has  neither  spouse  nor  descendants  in  a 
position  to  do  so  (d).  The  parents  are  under  a  number  of  obliga- 
tions upon  the  same  condition,  to  the  legitimate  descendants  of  a 
natural  child  predeceased  {d),  and  a  natural  child  is  bound  to 
maintain  a  parent  who  has  acknowledged  it  in  every  case  in  which 
such  parent  has  neither  ancestors  nor  legitimate  issue  or  spouse 
able  to  furnish  such  maintenance  {e). 

A  natural  child  may  always  sue  for  aliment  if  the  paternity  or 

Netherlands  CO.,  art.  343 ;  and  see  by  a  final  judgment  civil  or  criminal, 

supra,  p.  305.  or  by  wiitten  acknowledgment. 

(x)  French  C.  C,  art.  342,  and  gene-  (y)  Law  of  July  2nd,  1907. 

rally  see  Laurent,  Piincipes,  iii.  ss.  359  (z)  C.  C.  liy.  iii.,  c.  4,  art.  8  (1), 

et  seq,  ;     Demolombe,    Traits    de    la  amended  by  law  of  1889;  Weiss,  iv., 

Patemite  ;    Aubry  et  Eau,  Cours  de  pp.  29,  30. 

Droit  Civil  Fran^ais,  vi.,  1 ;    Fuzier-  (a)  Civil  Code,  arts.   97,   383,  408, 

Hei-man,  Code  Civil  Annot,  ai-ts.  312  908 ;  S.  C.  October  25th,  1878,  W.  4308. 

et  seq. ;  Dalloz,  Bep.  tit.  Paternity  et  (b)  C.  C,  art.  184. 

Filiation,  and  Supplement,  eod.  verb.  (c)  Art.  185;  cf.  Aubry  et  Eau,  vi., 

So  Italian  C.  C,  art.  193  ;  Portuguese,  215. 

art  132;  Netherlands  C.  C,  ai-t.  344  ;  ((/)  Art.  186 ;  cf.  Aubry  et  Rau,  vi., 

and    Spanish   C.   C,   arts.   140,   141,  215;  Demolombe,  iv.,  p.  21. 

except  where  the  filiation  is  established  {e)  Art.  187. 

B.C.L. — ^VOL.  II.  22 
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maternity  result  (a)  indirectly  from  a  civil  or  penal  decree ;  (b)  from 
a  marriage  declared  null;  (c)  from  an  express  declaration  in 
writing  by  the  father  and  mother  (/). 

For  the  purposes  of  such  a  claim  for  aliment  it  is  not  necessary 
that  the  child  should  have  been  acknowledged  by  the  father  either 
in  its  act  of  birth  or  in  any  authentic  act  {g).  It  is  sufficient  if  the 
filiation  results  from  one  of  the  facts  just  mentioned  (h),  and  par- 
ticularly from  an  express  declaration  contained  in  a  declaration 
emanating  from  him.  The  action  for  aliment  may  be  brought 
against  the  father's  heirs  (i)- 

Spaniflh  Law. — A  natural  child  has  a  right  to  the  parent's  name, 
to  aliment,  and  to  his  share  of  the  succession  (A:). 

Illegitimate  children  not  in  the  position  of  natural  children 
liave  only  a  right  to  aliment  (l),  and  have  such  right  only  (i.)  if 
their  paternity  or  maternity  results  from  a  definitive  judgment, 
civil  or  criminal,  or  (ii.)  from  a  document  of  acknowledgment,  or 
(iii.)  the  accouchement  and  identity  are  proved  as  against  the 
mother  (m). 

German  Law. — The  illegitimate  child,  in  his  relations  with  his 
mother  and  her  relatives,  has  the  juridical  position  of  a  legitimate 
child  (?0*  He  receives  the  mother's  maiden  name,  but  if  she  is 
married  or  marries  afterwards,  the  husband  may  authorise  the 
assumption  of  his  name  (o).  The  mother  has  no  parental  power 
over  her  illegitimate  child.  She  has  the  right  and  the  duty  of 
taking  care  of  his  person,  but  cannot  act  as  his  statutory  agent. 
With  regard  to  the  mother's  right  of  care,  the  guardian  of  the  child 
is  in  the  position  of  SkBeistand  (assistant  guardian)  (p). 

Swiss  Law  (q). — The  provisions  of  the  Swiss  Civil  Code,  with  respect 

(/)  Art.  193;  and  cf.  French  Code  (*)  See  note  (y),  supra. 

Civil,  arts.  335,  762,   adulterine  and  {k)  Art.  134.     So  Portuguese  C.  C, 

incestuous  children  candaim  aliment:  art.  129. 

Aubry  et  Eau,  vi.,  pp.  219—222.  (/)  Art.  139. 

{y)  Colla  V.  Passerini  (1871),  Cass.  (w)  Art.  140. 

Turin,    1877,    J.    366;    Trappani    v.  (n)  C.  C,  art.  1705.    A  similar  rule 

Cannella  (1876),  Cass.  Naples,  ibid.;  prevails  under  the   Code    of   Zurich 

and   see  ad   loc.    at.   an    interesting  and  in  the  legislation  of  other  Swiss 

comparison  of  the  provisions  of  French  cantons, 

and  Italian  law  as  to  the  alimentary  (o   Art.  1706. 

obligation     resulting     fi-om     natural  {p)  Art.  1707. 

filiation.  {q)    Under    the     present    law    of 

{h)  Art,  193.  Switzerland  the  matter  is  governed  b^ 
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to  the  position  of  illegitimate  children,  are  perhaps  more  elaborate 
than  those  of  any  other  existing  code.  The  relation  between  an  ille- 
gitimate child  and  its  mother  begins  with  the  birth  (r),  and  the  child 
is  liable  for  her  support  (a),  and  enjoys  the  same  rights  of  inheritance 
from  her  and  her  relatives  as  if  it  were  legitimate  (t).  As  regards 
the  father,  it  may  be  spontaneously  recognised  by  him  (u)  (or  if  he 
be  dead  or  permanently  incapable  of  discernment,  by  his  father  (x) ), 
or  in  the  absence  of  such  recognition,  a  declaration  of  paternity  may 
be  made  by  the  Court  (y)  upon  the  application  of  the  mother  or  of  the 
child,  and  for  the  protection  of  its  interests  a  curator  is  appointed 
by  the  guardianship  authority  as  soon  as  it  receives  notice  of  the 
birth  or  of  the  mother's  pregnancy  (z).  As  a  consequence  of  such  a 
declaration  the  father  becomes  liable  for  the  maintenance  and 
education  of  the  child  until  the  completion  of  its  eighteenth  year, 
according  to  his  position  in  life  and  that  of  the  mother,  the  amount 
of  his  contribution  being  fixed  by  the  Court  (a).  A  declaration  of 
full  paternity  {Zusprechung  mil  Standesfolge)  may  also  be  made  in 
cases  where  there  was  a  promise  of  marriage,  or  where  the  father 
has  by  intercourse  with  the  mother  become  guilty  of  a  crime  or 
of  a  misuse  of  his  powers  over  her  (6).  If  such  a  declaration  is 
made,  or  if  the  child  is  spontaneously  recognised,  the  child  acquires 
the  name  and  citizenship  of  the  father  (c)  and  thereby  becomes  liable 
for  his  support  {d)  and  acquires  a  right  of  inheritance  from  him  and 
his  relatives  to  the  extent  of  half  the  share  which  it  would  have  if 


cantonal  law,  and  the  laws  of  different 
cantons  yary  considerably  (for  a 
comparatiye  account,  see  Huber, 
Schweiaerisches  Privatrecht,  I.  484 — 
550).  A  curiosity  of  legal  history  is  the 
Bo-called  Qeniessverhory  which  still 
exists  in  the  old  cantons  of  Uri,  Schwyz 
and  Obwalden,  by  which  the  mother 
of  an  illegitimate  child  is  required 
to  designate  its  father  while  under- 
going the  pains  of  labour,  and 
special  weight  is  attached  to  the 
declaration  of  a  woman  in  these  cir- 
cumstances ;  seeHuber,  op.  city  1. 514, 
IV.  635 

(r)  S.  302. 

U)  Ss.  324,  325,  328. 

(0  S.  461. 


(u)  A  child  bom  of  an  adulterous  or 
incestuous  connection  may  not  be 
recognised  (s.  304).  Beoognition  may 
be  opposed  by  the  mother,  or  the  child, 
or  his  issue  (s.  305),  as  well  as  by  the 
competent  authority  in  the  canton  of 
origin,  or  other  persons  interested 
(s.  306). 

{x)  8.  303. 

(y)  S.  307. 

(z)  S.  311.  As  to  the  presumption 
of  paternity  and  the  procedure  in 
paternity  cases,  see  ss.  307 — 322. 

(a)  S.  319. 

(6)  S.  323. 

(c)  S.  325. 

Id)  S.  328. 

22—2 
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legitimate  (e).  In  this  case  the  father  must  maintain  and  educate 
the  child  as  though  it  were  born  in  wedlock  (/).  Otherwise  the 
child  has  the  name  and  citizenship  of  the  mother,  who  must  main- 
tain and  educate  it  as  though  it  had  been  born  in  wedlock  (g). 

United  States. — There  are  statutory  provisions  in  many  States  for 
the  establishment  of  filiation  by  proceedings  in  the  nature  of 
legitimation  (h).  There  is  a  wide  divergence  among  the  States 
as  to  the  effects  of  illegitimacy.  In  most  States  illegitimate  children 
are  heirs  of  the  mother,  sharing  equally  with  her  lawful  issue  (i). 
In  a  small  group  of  States  they  are  heirs  only  in  default  of  lawful 
issue  {k),  while  in  another  group  they  are  permitted  to  inherit  only 
directly,  and  cannot  represent  the  mother  so  as  to  inherit  from  her 
kindred,  either  lineal  or  collateral  (l).  In  one  State  they  inherit 
from  the  father  in  default  of  other  kindred,  but  do  not  represent 
him  (m). 

Conversely,  the  right  to  inherit  from  an  illegitimate  child  is  given 
to  the  mother  in  nearly  all  States  (n),  and  in  one  is  given  to  the 
parent  who  has  acknowledged  it,  or  in  equal  parts  to  both  parents, 
if  both  have  acknowledged  it  (m). 

BritiBli  DominionB, — In  England,  Scotland,  and  many  British 
colonies,  as  in  the  United  States,  natural  filiation  for  purposes  of 
maintenance  (o),  may  be  established  by  judicial  proceedings  under 
bastardy  statutes.  In  these  systems,  and  also  in  the  foreign  ones, 
no  distinction  in  rights  as  to  maintenance  is  drawn  between  natural 
children  properly  so  called  and  children  born  of  incestuous  or 
adulterous  intercourse  (p). 

English  Law. — Originally  a  bastard  was  regarded  as  quasi  nuUius 
Jilius.  He  had  no  right  of  maintenance  or  succession  and  no  duty 
of  support  as  regards  his  parents,  and  was  not  subject  to  their 
control  as  regards  marriage.  By  statute  and  the  Court  of  Chancery 
he  has  acquired  rights  of  maintenance  as  regards  his  parents  and  is 
subject  to  their  custody  and  control,  and  certain  rights  of  inheritance 

(c)  S.  461.  N.  C,  Ky.,  Cal.,  Ore.,  Wash.,  La., 

(/)  S.  328.  ibid. 

(g)  S.  329.  (m)  Louisiana,  ibid.y  s.  3154. 

{h)  See  infra,  pp.  347,  357.  (n)  Ibid.,  ss.  3154,  3155. 

(/)  Stimaon,  Amer.    Stat.  Law,  s.         (o)  See  chap.  IX.,  Alimentary  Obli- 

3151.  gation. 

(A;)  N.  Y.,  N.  J.,  N.  C,  tWd  (p)  Ibid.;    Code    Civil,    art.    908; 
(I)  Me.,  Mich.,  Minn.,  Wis.,  Neb.,      Lower  Canada  C.  0.,  art.  768. 
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c^nd  succession  under  devises  to  '*  children  "  in  certain  cases  have 
been  recognised  in  his  favour  (q).  Otherwise,  subject  to  considerations 
arising  from  the  personal  law  of  a  child  who  would  not  be  legitimate 
by  that  law  (r),  illegitimate  children  have  and  give  no  rights  of  succes- 
sion or  representation  to  their  parents  ;  but  they,  equally  with 
legitimately-born  persons,  are  subject  to  the  prohibitions  against 
marriage  within  certain  degrees  of  relationship  (a). 

Scots  Law. — ^A  bastard  is  a  person  born  out  of  lawful  wedlock.  If 
the  paternity  is  denied,  it  requires  to  be  proved.  This  is  usually 
done  in  an  action  of  filiation  and  aliment  raised  at  the  instance  of 
the  mother  against  the  alleged  father.  As  in  other  actions,  the 
rule  is  that  the  pursuer  must  prove  her  case,  and  there  are  now  no 
special  rules  of  evidence  in  regard  to  such  actions.  Usually  the 
only  direct  evidence  available  is  the  oath  of  the  mother,  but  this, 
corroborated  by  evidence  of  familiarity  and  opportunity  on  the  part 
of  the  alleged  father  at  the  time  of  conception,  is  sufficient  to  establish 
paternity.  He  has  the  right  to  maintenance  from  his  parents  jointly 
till  he  can  support  himself,  but  they  have  no  such  right  as  regards 
him.  He  has  and  gives  no  rights  of  succession  except  to  his  own 
lawful  issue.     The  mother  has  the  right  to  the  custody  of  him  {t). 

South  Africa. — In  the  South  African  Colonies,  in  accordance  with 
the  principles  of  the  Roman-Dutch  law,  the  only  consequence  of 
an  affiliation  order  is  the  right  to  obtain  maintenance  or  con- 
tribution towards  maintenance  from  the  father  of  the  illegitimate  child 
until  such  age  as  the  child  is  considered  to  be  able  to  support  itself. 
As  a  rule  that  age  is  fixed  by  the  Courts  at  sixteen  years  (u). 

The  claim  for  maintenance  extends  to  the  father*s  heirs  {x). 

The  claim  for  an  affiliation  order  is  brought  by  the  mother  as 

(r/)  Everalej^   Domestic    Relations,  majority,  or  **  till  the  further  order  of 

Pt.  ii.,  c.  6  ;  Eiicy.  of  Eng.  Law,  tit.  the  Court."    In  case  no  definite  time 

"  Bastard."  is  fixed,  the  father  is  entitled  to  move 

(r)  See  pp.  385,  386.  the  Court  for  relief  when  he  can  show 

(s)  PhiUimore,  Eccl.  Law,  i.  573—4.  that  the  child  is  able  to  earn  his  or  her 

(<)  See     Encycl.     of     Scots   Law,  own  living.     The   Court  may  fix  a 

**  Bastard  "  ;     and     post,      chapters  round  sum  to  be  paid  to  the  mother  or 

Parental     Power     and     Alimentary  guardian  of  the  child  in  lieu   of   aU 

Obligation.  claims  for  maintenance.    Cf.  Van  Zyl, 

(u)  The  time  limit  is  entirely  left  in  Judicial  Practice  in  South  Africa,  2nd 

the  discretion  of   the   judge   and  is  ed.,  p.  422. 

sometimes  fixed  at  the  age  of  puberty,  (x)  Ex  parte  Leevengeld,  In  re  Tait 

or  the  age  of  sixteen,  or  the  age  of  4  S.  C.  E.  64. 
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natural  guardian  of  the  child  (y),  or — in  case  of  death  of  the  mother 
— by  the  child's  legal  guardian,  or  guardian  ad  litem  (z). 

The  proof  of  paternity  rests  upon  the  claimant,  and  the  mother's 
oath  is  not  considered  conclusive,  without  independent  corroborative 
evidence,  if  the  father  denies  under  oath  having  had  connection 
with  the  child's  mother  (a).  If  the  alleged  father  does  not  deny 
having  had  connection  with  the  mother  sometime  previous  to  the 
birth  of  the  child,  the  mother's  evidence  is  believed,  unless  her 
evidence  is  considered  otherwise  untrustworthy  (6). 

The  claim  for  an  affiliation  order  and  the  action  for  maintenance- 
on  behalf  of  the  child  are  entirely  distinct  from  the  action  for 
damages  for  seduction  brought  by  the  child's  mother  against  the 
father,  though  the  two  actions  are  often  combined  (c). 

The  rights  of  succession  between  parents  and  their  illegitimate 
children  are  as  set  out  above  under  the  Boman-Dutch  law  (d). 

Acknowledgment  by  the  father  of  his  illegitimate  child  does  not 
constitute  any  rights  between  him  and  that  child. 

Ceylon. — In  accordance  with  the  principles  of  Boman-Dutch  law, 
a  claim  for  an  affiliation  order  may  be  brought  against  the  alleged 
father  of  an  illegitimate  child  on  behalf  of  that  child.  The  only 
consequence  of  such  affiliation  order  is  the  duty  imposed  upon  the 
father  to  maintain  it,  and  this  duty  extends  to  the  father's  heirs  {e). 

No  relationship  is  created  between  a  father  and  his  illegitimate 
offspring.  As  to  the  relationship  between  illegitimate  children  and 
the  relations  of  their  mother,  the  statute  law  provides  that — 
although  an  illegitimate  child  may  inherit  from  his  or  her  mother 
ah  intestato  (a  mother  makes  no  bastards) — such  right  does  not 
exist  with  regard  to  the  mother's  relatives  (/). 

In  case,  however,  a  bastard  dies  without  leaving  a  spouse  or 
legitimate  descendants,  or  a  mother  surviving  him  or  her,  his  or 
her  property  will  go  to  the  relatives  of  the  mother,  so  as  to  exclude 
the  Crown  (/). 

(y)  Kramer  V.  Findlay'e  Executors,  (b)  Smitsdorf  v.  Home  (1862),  1  Rose. 

(1878),  Buoh.  51.  32  ;Van  Zyl,  he.  cit,,  on  p.  424,  H  ^. 

(2)  Erigev.DeVilliers,  not  reported.  (c)  Cf.  Van  Zyl,   htc,    ciY.,  on  pp. 

(a)  Le  Boux  v.  Neetkling   (1892),  418—420  and  421—426. 

9  S.  0.  E.  247 ;  Crowe  v.  D.  (1863),  {d)  Cf.  p.  330. 

4  Searle,  227  ;  Botma  v.  Relief  (1875),  (f)  J.  C.  W.  Pereira,  Laws  of  Ceylon, 

Buch.    120;     Gleeson    v.    Durrheim  ii.,pp.  49 — 50,  and  cases  quoted  by  him. 

(1868),  Buch.  244.  (/)  Act  15  of  1876,  s.  37. 


Digitized  by 


Google 


BRITISH   DOMINIONS.  343 

Acknowledgment  by  a  father  of  his  illegitimate  child  is  not 
recognised  as  creating  any  legal  relations  between  the  parent  and 
his  descendant. 

British  Guiana. — In  British  Guiana  the  claim  for  an  affiliation 
order  and  the  daty  of  a  father  to  maintain  his  illegitimate  child  is 
regulated  by  the  ''  Ordinance  for  the  maintenance  of  Bastard 
Children,"  No.  18  of  1908. 

The  oath  of  the  mother  is  not  sufficient  proof  to  fix  the  paternity 
of  the  alleged  father,  and  should  be  corroborated  in  some  material 
particular  to  the  satisfaction  of  the  Court,  if  the  paternity  is  denied 
on  oath  by  the  alleged  father  (g). 

No  relationship  is  created  between  a  father  and  his  illegitimate 
offspring. 

The  rights  of  succession  of  an  illegitimate  child  to  his  or  her 
mother's  and  father's  inheritance  is  regulated  according  to  Boman- 
Dutch  law. 

Quebec. — ^An  illegitimate  child  has  a  right  to  establish  judicially 
his  claim  of  paternity  or  maternity  by  the  same  means  as  a 
legitimate  child  (h).  The  French  Code  Civil  does  not  put 
legitimate  and  natural  children  on  the  same  footing  in  this 
respect  (i). 

Mauritius. — The  Filiation  of  Natural  Children  Ordinance  of  1902, 
which  is  based  upon  a  Prqjet  de  Revision  of  the  Civil  Code,  allows 
illegitimate  children  to  establish  their  filiation  as  regards  both 
father  and  mother  by  possession  d'etat  (k),  which  the  Code  Civil 
allows  only  to  legitimate  children,  in  addition  to  the  mode  of 
acknowledgment  by  "  authentic  act"  (Z). 

The  condition  of  the  Civil  Code  that  in  the  case  of  a  child  bom 
out  of  wedlock,  a  commencement  of  proof  in  writing  {commencement 
de  pretive  par  ecnt)  is  a  sine  qua  non  to  the  admission  of  parol 
evidence  of  maternal  filiation  (m),  and  recherche  de  la  patemite  was 
forbidden,  caused  great  hardship  in  the  Colony,  as  a  large  proportion 
of  the  mothers  of  natural  children  in  Mauritius  are  illiterate,  and 
accordingly  the  Ordinance  of  1902  repealed  this  and  permits  the 
natural,  as  well  as  the  legitimate,  child  to  have  the  benefit  of  strong 

((f)  Evidence  Ordinance  No.  20  of  (t*)  See  arts.  321,  322,  3J4. 

1893,   s.   61,  8ub-s.   2,  and    Bastardy  {k)  37  of  1902,  8  1. 

Ordinance,  No.  13  of  1903,  8.  4.  (0  Arts.  321,  334. 

(A)  C.  C.  of  L.  C,  art.  240.  (m)  Art.  341. 
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presumptions  arising  from  established  facts  as  a  foundation  for 
proof  of  maternity  by  witnesses  (n). 

Acknowledged  illegitimate  children  have  certain  rights  of  succes- 
sion to  parents  (o).  Provision  is  made  on  similar  lines  in  the 
Seychelles  (p). 

St.  Lucia. — Natural  children  are  on  the  same  footing  as  legitimate 
children  as  regards  proof  of  filiation,  and  acknowledgment  gives 
rights  to  maintenance  {q). 

Malta. — Illegitimate  children  establish  paternity  and  maternity  by 
acknowledgment  (r). 

New  Zealand. — In  New  Zealand  illegitimate  children  have  and 
give  certain  rights  of  succession  as  regards  their  mother  (s). 

British  India. — An  illegitimate  child  must  prove  paternity  like 
any  other  disputed  question  of  relationship,  as  the  presumption  as 
to  paternity  contained  in  the  Indian  Evidence  Act  (0  applies  only 
to  the  offspring  of  a  married  couple  (u).  In  affiliation  no  corrobora- 
tion is  required  (x).  There  are  rules  in  the  Evidence  Act  providing 
for  the  admission  of  statements  made  by  persons  who  cannot  be 
called  as  witnesses,  which  relate  to  the  existence  of  relationship,  or 
are  made  in  a  will  or  deed  relating  to  family  affairs,  and  also 
opinions  on  relationship  expressed  by  conduct  of  any  person,  who,  as 
a  member  of  a  family  or  otherwise,  has  special  means  of  knowledge ; 
as  well  as  for  presumptions  of  fact  warranted  by  the  evidence  (y). 

Hindu  Law. — ^Legal  Position  of  Illegitimate  Children. — '*  The 
Hindu  law  does  not,  like  the  English  law,  consider  an  illegitimate 
son  qtuLsi  nullius  Jilius.  It  recognises  his  relationship  to  his  father 
and  family,  and  secures  him  substantial  rights  "  (^).  It  would  not 
apparently  recognise  an  ^legitimate  child  whose  mother  was  not  a 


(?0  Art.  3,  (x)  Ameer  Ali  &  WoodrofiEe,  Law 

(o)  No.  21  of  1883.  of  Evidence  in   British   India,  1907, 

(p)  No.  18  of  1867  ;  No.  21  of  1883 ;  589  ;  Crim.  Proc.  Code,  Ch.  xxxviii., 

No.  4  of  1893,  88.  36,  50,  98.  ss.  489  ei  seq, 

(q)  Civil  Code  of  St  Lucia,  arts.  208,  (y    Ss.  32  (5),  (6)  and  50 ;  Gopalasami 

209.  case  cited  above.    As  to  the  effect  of 

(r)  Ord.  1  of  1873,  art.  119.  the  statute  as  regards   the  rules  of 

(«)  No.  49  of  1879, 88.  35— 37, and  see  Hindu   and   Muhammadan   law,   see 

No.  28  of  1894,  p.  296. 

(0  S.  112,  ^       (z)  Pandaiya  Telaver  v.  Puli  Telaver 

(m)  Gopalasami   Chetti    v.    Aniud-  '  (1863),  1  Mad.  H.  0.  E.  478,  at  p.  482. 

chellam  Chetti  (1903),  27  Mad.  32. 
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Hindu  (a).  By  birth  and  without  any  form  of  legitimation,  illegiti- 
mate children  amongst  the  three  "  regenerate  "  or  "  twice-born  " 
castes — the  Brahmans,  the  Khshatriyas,  and  the  Vaishyas — are 
recognised  as  members  of  their  father's  family  and  have  a  right  to 
maintenance  (h) ;  but,  unless  a  local  usage  to  the  contrary  can  be 
established,  they  do  not  succeed  to  the  inheritance  of  the  father. 
Illegitimate  sons  are  to  be  maintained  even  though  the  con- 
nection from  which  they  sprung  may  have  been  adulterous  (c).  A 
child  begotten  in  adultery  has  no  right  of  inheritance  in  any 
caste  (d),  nor  has  the  child  of  an  incestuous  intercourse  any  such 
right  (e).  Maintenance  for  their  lives  may  be  secured  for  illegiti- 
mate children  in  the  higher  castes  by  a  charge  on  the  family  estate ; 
but  this  right  is  purely  personal  and  does  not  descend  to  the 
legitimate  sons  of  the  illegitimate  son  (/).  In  the  Sudra  caste 
illegitimate  children,  except  in  Bengal,  succeed  their  father  by  right 
of  inheritance  (g)y  and  the  illegitimate  offspring  even  of  a  casual 
connection  may  inherit,  if  duly  recognised  (/t).  In  a  divided  Sudra 
family,  illegitimate  children,  on  failure  of  legitimate  sons  of  the 
putative  father's  body,  of  son's  sons,  or  son's  son's  sons,  inherit 
the  father's  estate  (i).  If  a  Sudra  has  a  legitimate  son  living,  the 
illegitimate  son  takes  **  half  a  share  "  of  the  family  property.  This 
rule  seems,  however,  to  be  susceptible  of  different  applications. 
For  instance,  if  A,  a  Sudra,  leaves  a  legitimate  son  B,  and  an 
illegitimate  son  C,  then  B,  according  to  one  view,  would  take  two- 
thirds  of  the  estate  and  C  one-third  (A;).  According  to  another  view, 
which  is  accepted  as  correct  by  Sir  Raymond  West  and  Dr.  Buhler, 

(a)  Lingappa  Goundan  v,  Esudasan  H.  0.  H.  204. 

(1903),  27  Mad.  13,  at  p.  15.  (/)  See  Mayne,   Hindu   Law  aud 

{b)  Bajah  Parichat  v,  Zalim  Singh  Usage,  8.   450,   and  the  cases  there 

(1877).  L.  E.  4  I.  A.  159;    I.  L.  R.  cited. 

3  Oalc.  214.  (</)  Mitakshara,  c  1,  s.  12  ;  Strange, 

(c)  Mayne,  Hindu  Law  and  Usage,  Hindu  Law,  vol.  i.,    132 ;  Pandaiya 

88.   450,  475,    547;    Chuoturya   Run  Telaver  v.  Puli  Telaver  (1863),  1  Mad. 

Murdeen  Sun  v,  Sahub  Purhulad  Syn  H.  C.  R.  478. 

(1S57),  7  Moore's  lud.  App.  18,  50;  {k)  West   &  Buhler,  Hindu  Law, 

Rajah  Parichat  v.  Zalim  Singh  (1877),  3rd  ed.,  83. 

L.  R.  4  Ind.  App.  159,  165;  L  L.  R.  (t)  Inderun  Valungypooly  Taver  v. 

3  Calc.  214,  220.  Ramasawmy  Pandia  Talayer  (1869), 

{(l)  Rahi  V.  Govinda  (1875),  L  L,  R.  13  Moo.  1.  A.  141. 

1  Bom.  97.  (A)  West  &  Buhler,    Hindu   Law; 

(c)  Datti  Parisi   Nayudu    v,  Datti  3rd  ed.,   381,   384;    Mayne's  Hindu 

Bangaru    Nayudu     (1869),    4    Mad.  Law  and  Usage,  s.  561,  n.  (<). 
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the  property  would,  first,  be  divided  into  two  equal  shares,  and  C 
would  take  one-half  of  one  of  these,  and  B  would  take  the  remain- 
ing three-fourths  of  the  whole  estate  (0-  According  to  some 
authorities  the  illegitimate  son  of  a  Sudra,  if  brotherless,  can  take 
the  whole  estate  of  his  father,  unless  there  is  a  son  to  any  daughter 
of  the  Sudra  (in).  The  illegitimate  son  of  a  Sudra  would,  it  is  said, 
be  preferred  to  the  widow  of  a  legitimate  son,  and  even  to  the  widow 
of  the  father  (n).  The  illegitimate  sons  of  a  Sudra  may  form  a 
united  family  with  the  legitimate  half-brothers  (o).  The  right  of 
an  illegitimate  daughter  even  to  maintenance  has  been  denied  (p). 
The  Bengal  High  Court  refuses  to  allow  the  right  of  the  illegitimate 
son  even  of  a  Sudra  to  inherit,  on  the  ground  that  the  texts  limit 
the  right  to  the  son  of  a  slave  (q).  An  illegitimate  child  will  be 
considered  as  belonging  to  a  caste,  the  members  of  which  recognised 
him  as  a  fellow  (r).  Illegitimate  children  inherit  collaterally  only 
by  caste  custom.  Inter  se,  the  sons  of  the  same  concubine  are 
regarded  as  brothers  of  the  whole  blood  («). 

The  Hindu  law,  independently  of  special  usage  or  custom,  does 
not  make  illegitimacy  an  absolute  disqualification  for  caste,  so  as  to 
affect,  in  the  relations  of  life,  not  only  the  bastard,  but  also  his 
legitimate  children  (t). 

It  is  said  that  an  illegitimate  son  cannot  be  adopted  (u\ 
Muhammadan  Law. — In  Muhammadan  law  filiation  is  established 
by  the  father,  which  has  been  already  considered,  or  by  proof  of 
maternity  as  regards  the  mother  if  unmarried  (x).  Under  Muham- 
madan law  an  illegitimate  child  is  treated  as  the  child  of  his  or 
her  mother,  and  according  to  the  Sunnis  succeeds  to  her  and  her 

(?)  West  &    Buhler,    Hindu    Law,  Kumari  (1891),  18  Calc.  264. 

3rd  ed.,  72,  382.  («)  West  &  Buhler,  Hindu  Law,  3rd 

(m)  We8t  &  Buhler,  Hindu  Law,  72  ;  ed.,  83,  84. 

and  V.  N.  Mandlik,  Mayukha,  220.  (<)  Pandaiya  Telaver  v.  Puli  Telaver 

(n)  West  &  Buhler,  Hindu  Law,  380,  (1863),  1  Mad.  H.  C.  E.  478. 

and  84.    See,  however,  May ne*8  Hindu  (u)  Grady,    Hindu    Law,   51;    see 

Law,  7th  ed.,  pp.  747—749.  West  &  Buhler,   Hindu  Law,   1022  ; 

(o)  Sadu  V.  Baiza  (1878),  I.  L.  R.  Myna  Boyee  v,    Ootaram    (1861),    8 

4  Bom.  37.  Moore's  Ind.  App.  400.    See  ahro  the 

(/>)  See  Parvati  v.  Ganpatrao  Balal  report  at  2  Mad.  H.  C.  E.  196. 

(1893),  I.  L.  B.  18  Bom.  at  p.  183.  (a?)  Ameer  Ali,  Muhammadan  Law, 

{q)  Bam  Saran  Garain  v.  Tek  Chand  pp.  215—219  ;  Wilson,  Anglo-Muham- 

Garain  (1900),  I,  L.  B.  28  Calc.  194.  madan  Law,  pp.  185—190. 

(r)  See     In     the    matter   of    Bam 
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relations  only  (y).  The  Shiah  law  only  permits  him  so  to  inherit 
if  he  be  a  "  child  of  imprecation/'  that  is,  a  child  conceived  during 
wedlock,  but  repudiated  with  a  solemn  oath  by  the  mother's 
husband  {z). 


SECTION   IV. 
Legitimation. 

Legitimation:  Modes  of. — There  are  two  modes  (a)  by  which 
children,  illegitimate  at  the  time  of  their  birth,  may  be  rendered 
legitimate ;  the  one  is  by  the  subsequent  marriage  of  their  parents, 
and  the  other  by  letters  of  the  sovereign  or  per  i-esciiptum  principis, 
or  in  modern  times  by  order  of  the  competent  Government 
authority. 

Legitimation  by  acknowledgment,  e.g.,  in  the  Muhammadan  law, 
has  been  already  considered.  There  is  a  similar  power  in  the  laws 
of  some  of  the  United  States  (b). 

Legitimation  per  subsequens  matrimoninm. — Civil  Law. — Legitima- 
tion by  the  subsequent  marriage  of  the  parents  is  derived  from  the 
civil  and  canon  law.  The  constitution  of  the  Emperor  Constantino, 
which  was  temporary  and  is  now  lost,  but  was  subsequently 
renewed  by  the  Emperor  Zeno  (c),  contemplated  only  children  who 
were  bom  at  the  time  of  its  promulgation  (d).  When  it  was  after- 
wards extended  by  the  Emperor  Anastasius  to  children  who  were 
thereafter  born,  it  was  only  permitted  when  the  father  had  no 
legitimate  children,  and  when  the  mother  of  the  natural  children 
was  free  by  birth  (e). 

It    was    subsequently    admitted,    notwithstanding    there    were 

(2/)  Bafatuiiv.BilaitiE3ianum(190d),  though  honourable,  was  onerouB  and 

SO  Calc.  683.  expensive,  and  legitimation  was  really 

(«)  Baillie*s     Muhammadan     Law,  a  bribe  to  induce  men  to  undertake  it. 

vol.  ii.,    pp.    157,  305;  Ameer   Ali's  This  form  of  legitimation  was  intro- 

Muhammadan  Law  (2nd  ed.),  vol.  ii.,  duoed  by  Theodosius  II.   in  443  a.d. 

pp.  124,  125.  A  natural  daughter  who  married  a 

(a)  Legitimation     might    also     be  decurio  was  also  legitimated  (Cod.  v., 

effected  (1)  by  testament  confirmed  by  27,  3,  4). 

the  Emperor  (Nov.   89,  10) ;  and  (2)  (6)  See  supra,  pp.  340,  357. 

per  oblationem  curioe,  i.e.,  by  the  father  (r)  Cod.  v.,  27,  5. 

making  the  eon  a  decurio  in  a  pro-  {d)  Ihid.^  6. 

vincial  town.    The  office  of  decuriOf  (e)  Ihid,,  6. 
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legitimate  children  of  a  previous  marriage,  and  although  their  mother 
had  been  manumitted,  or  had  been  a  slave  at  the  time  of  their 
birth,  provided  the  father,  previously  to  his  marriage,  conferred 
freedom  on  them  and  their  mother,  and  obtained  for  them  from  the 
sovereign  the  rights  of  freedom  (/). 

The  legitimation,  however,  of  the  children  of  a  manumitted 
slave  was  not  permitted,  if  their  father  had  legitimate  children. 

At  length  it  was  declared  that  the  marriage  should  of  itself  be 
deemed  a  manumission,  both  of  the  mother  and  children,  and  that 
by  the  marriage  alone  they  should  be  free  and  legitimate.  Still, 
however,  this  legitimation  could  not  take  place,  if  there  were 
legitimate  children  of  a  prior  marriage  {g). 

At  length  the  latter  restriction  was  removed ;  the  legitimation  of 
all  natural  children  born  of  any  woman  with  whom  the  father  was 
living  in  concubinage  was  allowed  Qi). 

The  legitimation  authorised  by  the  civil  law  did  not  entirely 
correspond  with  that  which  was  afterwards  admitted  into  the  codes 
of  Europe.  The  children  whom  it  contemplated  were  liheri 
naturalesy  born  in  concubinage,  a  state  which  was  esteemed 
"licita  consuetudo,"  "semimatrimonium"(t). 

Canon  Law. — The  canon  law,  by  the  general  terms  in  which  it 
declared  the  effect  of  legitimation  by  subsequent  marriage,  rejected 
this  distinction.  In  the  chapter  of  the  Decretals  (/c),  ''qui  filii  sunt 
legitimi,"  it  is  declared, ''  tanta  est  vis  matrimonii,  ut  qui  antea 
sunt  geniti  post  contractum  matrimonium  legitimi  habeantur." 

This  mode  of  legitimation  places  the  children  in  the  same  situa- 
tion as  to  relationship,  family,  and  succession,  as  if  they  had  been 
legitimate  by  birth,  **  omnia  vitia  prseterita  toUit.'*  It  has  relation 
to  the  time  of  their  birth,  so  that  they  are  deemed  to  have  been 
bom  legitimate.  ''Eetrotrahitur  ad  tempus  nativitatis  liberorum, 
ut  sic  taliter  legitimati,  ab  initio  legitime  nati  censeantur  "  (Z). 

Principle  on  which  admitted. — The  principle  to  which  legitimation 
per  suhsequens  matrimonium  is  referable,  has  given  rise  to  considerable 


(/)  Cod.  V.  27,  2;  Novel,  18,  11.  p.  1206. 

0/)  Novel,  78,  4.  (*;)  Deer.,  lib.  4,  tit.  17,  c.  6. 

(//)  Novel,  89,  8.  (/)  Cod.  v.,  27,  10 ;    Novel,  12,  4 ; 

(?■)  Cod.  vi.  57,  5,  2;   Cujac.  Parat.,  Novel,  89,  8;    Stryk.  Die.,  c.  2,8.61; 

lib.  5,  tit  26,  et  lib.  8.    Eespons.  Pap.,  Merlin,  E^p.  Univ.,  tit  Legitimation, 

torn.  4,   p.    1095,  et    lib.    11;    ibid,,  s.  2,  8.  3  ;  Burge,  i.  94. 
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controversy.  The  object  of  the  Eoman  Emperors  in  introducing 
it  was  to  discourage  concubinage  (w).  The  canonists  based  it  on  a 
legal  fiction.  Assuming  it  to  be  a  general  rule  that  children  are 
not  legitimate  unless  bom  in  lawful  wedlock,  they  declared  the 
principle  to  be  that  the  parents  were  Jictione  juris  married  at  the 
birth  of  the  child  and  thus  avoided  the  necessity  for  violating  the 
general  rule  (n). 

But  in  later  times,  the  idea  that  legitimation  per  suhsequens 
matrxTnonxum  rests  on  any  fiction  of  the  law  or  on  anything  but 
grounds  of  justice  and  expediency  has  been  generally  discredited  (o). 
"  The  foundation  of  this  rule,"  said  Lord  Fraser  (jp),  "  which  is 
alike  agreeable  to  the  feelings  of  mankind  and  highly  conducive  to 
the  best  interests  of  society,  is  the  public  expediency  of  enabling 
the  parents  of  illegitimate  children  to  remedy  in  some  degree  the 
injury  inflicted  on  each  other,  on  the  children,  and  on  society. 
Legitimation  is  thought  to  be  recommended  by  those  considerations 
of  equity  and  justice,  that  it  tends  to  encourage  the  conversion  of 
what  is  at  first  irregular  and  injurious  to  society  into  the  honour- 
able relation  of  lawful  matrimony;  and  that  it  prevents  those 
unseemly  disorders  in  families  which  are  produced  where  the  elder- 
born  children  of  the  same  parents  are  left  under  the  stain  of 
bastardy,  and  the  younger  enjoy  the  status  of  legitimacy." 

The  legitimation  of  previous  offspring  is  not  a  matter  for  which 
the  parents  ''could  contract  or  stipulate,  or  which  can  now  be 
given  or  withheld  according  to  what  might  be  proved  or  inferred  as 
to  their  purposes  or  understanding.  It  is,  on  the  contrary,  the 
gift  or  legal  result  of  the  law,  as  applicable  to  certain  facts 
and  circumstances,  the  value  and  effect  of  which  must  be  judged 
of  by  the  law  alone,  independent  altogether  of  the  intentions  or 
expectations  of  the  parents"  {q). 

Impediments  to  Legitimation. — In  order  that  the  intermarriage  of 

(m)  Cod.  v.,  27,  3;  vi.,  67,  5;  Dig,  (1826),   o   Sess.   Cas.   (Ist  ser.)  605; 

XXV.,   7;    Oroke,    Introd.     Essay   to  (1830),  4  Wils.  &  Sh.   289;    Kerr  v. 

Homer  v.   Liddiard,    p.    95    (1800);  Martin  (1840),  2  Sess.  Cas,  (2nd  ser.) 

Taylor,  Elements  of  Civil  Law  (1769),  752;     Fraser,     uhi     supra,     p.    39; 

pp.  272—3 ;  Fraser,  Parent  and  Child,  Toullier,  Dr.  Civ.,  ii.,  217. 
p.  37.  (p)  Parent  and  Child,  p.  40. 

(n)  Fraser,  uhi  supra,  p.  39.  (q)  Munro  v.  Munro  (1840),  1  Eob. 

(o)    Ross    V.     Ross     (1827),     Fao.  App.,  at  p.  504. 
Dec,      loth    May,    1827,     p.    383; 


Digitized  by 


Google 


350  LEGITIMACY. 

the  parents  may  render  the  child  legitimate,  it  is  essential  that 
there  should  have  been  no  impediment  to  their  marriage  at  the 
time  of  its  birth.  ''  Gum  quis  a  muliere  libera  et  cujus  matrimonium 
non  est  legibus  interdictum,  .  .  .  quam  secundum  legem  uxorem 
ducere  licebat  .  .  .  eam  tamen  cum  qua  poterat  habere  connu- 
bium"(r)  are  the  expressions  which  the  civil  law  uses  in  requiring 
the  absence  of  every  such  impediment.  The  offspring  of  an 
adulterous  intercourse  could  not,  therefore,  be  rendered  legitimate. 
The  canon  law  originally  forbad  the  marriage  of  adulterers  {s),  but 
permitted  it  at  a  later  date,  and  it  is  generally  held  that  the  marriage 
had  the  effect  of  legitimising  the  adulterous  issue.  The  canon  law 
allowed  the  fruit  of  an  incestuous  connection  to  be  legitimized  if 
dispensation  were  obtained  for  the  marriage  of  the  parents  (Q. 

Roman-Dutch  Law. — The  law  of  Holland  followed  the  canon 
law.  The  subsequent  marriage  of  the  parents,  ipso  jurCf  rendered 
the  children  procreated  out  of  wedlock  legitimate.  It  was  not 
required  in  the  absence  of  special  statutory  provisions  or  of  special 
customs  that  the  children  should  be  present  at  the  marriage 
ceremony,  nor  was  it  necessary  to  mention  their  names  in  a 
marriage  certificate  or  the  church  books  (u).  The  consent  of  the 
children  was  not  required. 

Only  "  Speelkinderen "  {liberi  naturales)  could  thus  be  legiti- 
mated. Children  born  from  parents  who  were  forbidden  to  marry 
each  other — either  on  account  of  adultery,  or  on  account  of  their 
being  related  to  each  other  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity — could  not  become  recognised  as  legitimate 
in  this  way.  If  they,  however,  were  procreated  by  parents  who 
were  related  to  each  other  within  the  prohibited  degrees  of  rela- 
tionship, although  they  obtained  dispensation  from  the  States  in 
view  of  their  marriage  and  consent  with  regard  to  their  issue,  the 

(r)  Cod.  v.,  27,  10—11 ;   Novel,  12,  Roman-Dutch  Law  (Kotz6),  1,  7,  5. 

4,  ib.  89,  8;  Merlin,  Rep.  Univ.,  tit.  Van  Leeuwen,  Cene.  For.  ],lib.l,  3, 

Legitimation,  S.  2,  8.  2.  12;    Groenewegen,    de   Leg.    Abrog. 

{s)  Deer.  lib.  4,  tit.  17,  c.  6.  Instii  1,  10,  De  Nuptiis,  par.  ult.  6; 

(t)  Arg.  ex  6,  x.  Dig.  qui  filii  sint  v.d.  Keessel,Tliefl.Sel.,Tlie8.172.  The 

legitimi,  4,   17;  3,  6,  x.  Dig.  de  eo,  custom  to  allow  the  children  to  accom- 

qui  duxit  in  matrim,   quam    poUuit  pany  the  mother  to  church  under  her 

per  adulterium  4,  7 ;   cf.  Yangerow  doak  (huyck),  and  thence  to  appeal*  at 

Lehrbuchde8Pandekteni.,8.2dd,ann.l.  the  ceremony,  gave   the  legitimated 

(u)  Grotius,  Introd.  i.,  12,  9 ;  J.Yoet,  children  the  name  of  ^'  mantel- 
ad.  Fand.  25,   7,   12 ;   van  Leeuwen,  kinderen " 
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subsequent  marriage  of  the  parents  would  legitimate  such  children 
notwithstanding  their  being  incesttiosi  or  adulterini  (x). 

The  social  condition  of  the  woman  or  the  time  of  the  marriage 
was  of  no  consequence,  and  even  matrimonium  in  mortis  arti- 
culo  had  the  desired  effect  regarding  the  children,  if  only  the 
banns  had  been  duly  pronounced  during  three  consecutive  Sundays 
or  valid  dispensation  thereof  obtained  (y). 

It  was  a  moot  point  whether  it  was  necessary  that  the  children 
should  be  living  at  the  time  of  the  marriage  of  their  parents,  that 
is  to  say,  whether  the  legitimate  offspring  of  a  predeceased  child 
were  included  in  the  legitimation  by  the  subsequent  marriage  of 
their  grandparents  {z). 

Whether  Time  of  Conception  or  of  Birth  looked  to. — According  to  the 
fiction  referred  to  above,  if  the  impediment  to  the  parents'  marriage 
existed  at  the  time  of  the  child's  conception,  legitimation  would  not 
be  conferred  by  their  subsequent  marriage.  Of  this  opinion  are 
many  jurists,  amongst  whom  are  to  be  reckoned  Perezius  and 
Pothier,  and  the  existing  balance  of  authority  in  Scotland  appears 
to  be  in  its  favour  (a). 

But  this  opinion  is  controverted  by  other  jurists,  who  maintain 
that  the  only  impediment  which  prevents  the  legitimation  is  that, 
which  exists  at  the  time,  not  of  the  child's  conception,  but  of  hia 


(x)  Schorer,  notes  on  Grotius, 
Introd.  ad  1,  12,  9;  jo.  1,  5,  13; 
HoU.  Cone,  iii.,  2nd  part,  Cons.  344; 
J.  Voet,  ad  Pand.  xxv.,  7,  9  ;  Grotius, 
Regtsgel.  Observ.  iv.  Obs.  ii.; 
V.  Zurck,  Code  Bat.  voce  Legitimatie, 
par.  2,  n.  8;  v.  d.  Linden,  Hand- 
book i.  4,  2,  on  pp.  35—36. 

(y)  J.  Voet,  ad  Pand.  xxv.,  7,  11; 
Loenius,  Dec.  en  Obs.  Casus,  79; 
Schorer's  Notes,  Grot  Introd.  i.  12,  9; 
Hoi.  Cons.  iii.  b.  Cons.  344,  par.  6. 

(z)  Cf.  in  the  affirmative,  Voet,  25, 
7, 7  ;  contra,  A.  Gaill.  Observ.  11,  Obs. 
141,  9. 

(a)  Perez,  ad  Cod.  Hb.  5,  tit.  27, 
n.  12;  GailL  lib.  ii.  Obs.  141,  4, 
Obs.  112,  11;  Wissenbach,  ad  Cod.  1, 
11,  p.  462  ;  Tulden,  ad  Cod.  n.  4, 
p.  330;  Pothier,  Trait6  de  Manage, 
part  5,  c  2,  n.  415.    As  to  the  history 


of  the  introduction  of  legitimation  per 
subsequens  matrimonium  into  Scotland, 
see  Eraser,  Parent  and  Child,  p.  40 ; 
see  Merlin,  £6p.  Univ.  tit  Legitima- 
tion, 2,  s.  2,  where  the  advocates  of 
this  opinion  are  named:  Bankton,  b.  U 
tit.  5,  s.  54,  and  b.  3,  tit.  3,  s.  97 ; 
£rskine*s  Inst.  b.  1,  tit.  6,  s.  52 ;  BelFa 
Prin.  (10th  ed.  1899),  s.  1627;  see 
Monro  v.  Eoss  (1827),  Pac.  Dec. 
May  15th,  1827,  p.  407;  5  Sess.  Cas. 
(1st  ser.)  620;  (1830),  6  Wils.  &  Sh. 
289;  Kerr  v.  Martin  (1840),  2  Sess. 
Cas.  (2nd  ser.)  752.  Per  contra,  Fraser^ 
Parent  and  Child,  p.  41,  where  it  is 
said  that  if  the  date  of  the  child's  birth 
was  more  favourable  for  the  legitima- 
tion than  the  date  of  its  conception  the 
former  would  be  taken;  and  se^ 
Munro  v.  Mxmro  (1860),  1  Bob.  492. 
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birth  ;  and  that  it  is  only  in  consideration  of  the  interests  of  the 
child  that  the  law  ever  regards  the  period  of  his  conception,  or 
considers  him  as  having  any  existence  until  he  is  born  (b). 

The  latter  opinion  was  recognised  by  the  decisions  in  France  (c), 
and  has  been  adopted  by  the  Code  Civil  (d). 

Religions  Vows. — The  impediment  might  be  the  consequence  of 
religious  vows  of  celibacy,  which  both  or  either  of  the  parents  had 
taken.  But  as  a  dispensation  might  be  obtained,  and  this  impedi- 
ment to  the  marriage  removed,  it  was  held  that  a  marriage  in 
pursuance  of  the  dispensation  not  obtained  until  after  the  birth 
of  the  children,  was  not  the  less  effectual  in  rendering  them 
legitimate  (e). 

BelationsMp, — A  similar  decision  also  prevailed,  in  case  the 
parents  were  related  in  the  prohibited  degrees,  if  the  relationship 
was  not  such  as  to  preclude  a  dispensation  for  their  marriage  (/). 

The  Code  Civil  denies  legitimation  only  to  those  children  who 
were  bom  of  an  adulterous  or  incestuous  intercourse,  but  it  has  not 
defined  what  constitutes  incest  (g). 

With  regard  to  adulterine  children  the  law  of  November  7th,  1907, 
now  provides  that  they  may  be  legitimised  by  the  subsequent 
marriage  of  their  parents  provided  they  are  born  more  than  800 
days  after  the  date  of  the  order  of  the  President  of  the  Tribunal 
made  pursuant  to  Art.  878  of  the  Code  of  Civil  Procedure  in  an 
action  between  one  of  the  parents  and  his  or  her  husband  or  wife 
(order  authorising  separate  residence)  which  has  resulted  in  a 
decree  of  separation  de  corps  or  divorce  or  which  has  abated  by 
death.  A  child  bom  during  the  marriage  and  disavowed  by  the 
husband  may  also  be  legitimised  by  the  subsequent  marriage  of  the 
mother  with  the  adulterer,  and  mention  of  the  legitimation  must  be 
entered  on  the  certificate  of  birth. 

(h)  Covar.    de    Matrimon.  torn.    1,  (e)  J.  Voet,  ad  Pand.  xxv.,  7,  10 ; 

par.  2,  2,  n.  2;  Cod.  27,  11;  Praser,  Aix^t,   January  22nd,    1812,   in    the 

Parent  and  Child,  p.  41.  case  of    Fran9oise   Madelaine   Gras: 

(c)  Arret,    Pari.    Bordeaux,     Feb-  Merlin,  Bep.  Univ.  tit.  Legitimation, 

ruary  14th,  1617;   Arret  in  the  case  S.  2,  s.  2, 

of  Masson  de  Maisonrouge,  July  20th,  (/)  J.  Voet,  ad  Pand.  xxv.,  7,  9, 

1790,  and  subsequently  confirmed  on  ibid, 

appeal :  Merlin,  R6p.  Univ.  tit.  Legi-  0/)  Code  Civil,  arts.  331,  335  ;  C.  C. 

timation,  S.  2,  s.  2,  pp.  9,  13.  of  Lower  Canada,  art.    237,  and  see 

{d)  Code  Civil,  art.  331.  infra,  p.  354. 
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Adulterine  children  whose  father  and  mother  have  married  before 
the  promulgation  of  this  law  may  be  acknowledged  by  them  within 
two  years,  before  an  officer  of  civil  status  of  the  domicil  of  the 
parents.  Such  acknowledgment  will  carry  with  it  legitimation, 
mention  of  which  must  be  entered  in  the  acts  of  birth  and  of 
marriage. 

Marriage  must  be  capable  of  producing  Civil  Effects  of  Marriage.r— 
Karriage  in  Extremis. — The  marriage  from  which  legitimation  can 
be  derived  must  be  capable  of  producing  all  the  civil  effects  of  a 
marriage.  If,  therefore,  the  law  of  the  country  withheld  from  it 
those  effects  when  contracted  in  extremis,  it  would  not  operate  as  a 
legitimation  of  the  children  previously  bom.  In  France,  before 
the  promulgation  of  the  Code  Civil,  such  a  marriage  deprived  the 
children  of  the  right  of  succession  (h)* 

This  prohibition  is  not  retained  in  the  Code  Civil,  nor  did  it  exist 
under  the  civil  law  (t). 

According  to  the  law  of  Scotland  a  marriage  need  not  be  a  public 
or  regular  marriage,  in  order  to  legitimate  previous  issue  {k).  But 
on  the  other  hand,  only  a  real  present  marriage  will  serve  the 
purpose  (Z). 


(u)  Declaration,  1639 ;  Edict,  1697  ; 
cited  by  Pothier,  Trait  §  de  Mariage, 
pt.  5,  c.  2,  art.  3. 

^0  Stryk.  Diss.  1,  c.  2,  s.  62. 
Treutler,  Select  Disp.  torn.  2,  Disp. 
1 6  ;  Bachov.  Notie  et  Disp.  ad  Treutler, 
Disp.  16. 

{k)  McAdam  v.  Walker  (1813).  1 
Dow.  P.  C.  148 ;  Lauderdale  Peerage 
Case  (1886),  10  A.  C.  692,  where 
legitimation  was  held  to  be  effected  by 
a  deathbed  marriage.  Under  the  old 
law  of  Scotland  it  was  necessary  that 
the  marriage  should  be  celebrated  in 
fade  eccleaue.  Eraser,  uhi  supra, 
p.  42.  In  Eoman  law  (Nov.  89,  11), 
the  consent  of  the  children  was  neces- 
sary as  the  legitimation  subjected 
them  to  the  jmtria  jmtestas.  It  is  pro- 
bably from  this  latter  cause  that  the 
ceremony  of  the  **  cairdoth,"  formerly 
in  vogue,  under  different  names,  in 
different  parts   of   Europe,  took   its 

B.C.L. — VOL.   II. 


oi-igiu.  The  children  to  be  legitimated 
were  placed  under  the  '*  caircloth,"  or 
nuptial  pallium,  during  tlie  marriiige 
ceremony,  and  emerged  from  it,  legiti- 
mated, when  the  service  was  over. 
Possibly  old  English  custom,  piior  to 
the  Parliament  of  Merton,  may  have 
recognised  a  similar  practice  :  Pollock 
and  Maitland,  Hist.  Eng.  Law  (1895), 
ii.  895,  and  n,  4. 

(/)  See  Anderson  r.FuUarton  (1795), 
Hume,  Decis,  p.  365.  Here  a  marriage 
was  held  not  to  be  constituted  by  a 
man's  letter  of  acknowledgment  of 
marriage,  found  in  his  repositories 
after  his  death  and  not  delivered, 
though  alleged  to  have  been  communi- 
cated to  the  woman.  "This  letter," 
said  Lord  Glenlee,  **  is  a  mere  legacy  of 
the  character  of  wife.  .  .  .  Mr.  EuUar- 
ton*8  pui-pose  plainly  was  to  legitimate 
the  children  without  marrying  the 
mother.  But  this  he  could  not  do." 
23 
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Pntatiye  Marriage. — The  older  opinion  was  that  a  putative 
marriage  did  not  have  the  effect  of  legitimating  children  previously 
born(m).  But  the  prevailing  modern  opinion  is  to  the  contrary 
effect,  and  that,  e,g.,  under  the  Code  Civil  no  distinction  is  made 
between  children  born  before  and  after  marriage  (n). 

Under  German  law  a  putative  marriage  has  the  same  effect  as  to 
the  legitimation  of  children  born  before  such  putative  marriage  as 
it  has  on  the  legitimacy  of  children  issuing  from  such  putative 
marriage  (o). 

Intermediate  Karriage :  Effect  of. — The  intermediate  marriage  of 
either  of  the  parents  with  another  person  after  the  birth  of  their 
child  will  not  prevent  their  own  subsequent  intermarriage  with  each 
other  from  conferring  legitimacy  on  that  child  ( p). 

Aclaiowledgment  by  Parents. — Code  CiviL — The  Code  Civil  requires 
that  the  father  and  mother  shall  acknowledge  the  children  in  legal 
form,  either  before  marriage  or  in  the  act  of  the  celebration  of  the 
marriage  (7). 

This  provision  became  necessary  on  account  of  the  prohibition  by 
the  Code,  of  inquiries  regarding  the  paternity  of  a  child  (art.  840). 
Without  such  acknowledgment  an  illegitimate  child  will  never 
be  able  under  the  Code  Civil  to  establish  his  parentage,  and  thereby 
he  will  be  ipso  facto  excluded  from  claiming  legitimation  by 
subsequent  marriage  of  his  mother  even  if  she  has  acknowledged 
her  child,  which  she  is  entitled,  but  cannot  be  forced,  to  do. 
Legitimation  has  thus  ceased  to  be  a  legal  consequence  of  matri- 
mony and  has  become  a  sole  right  on  the  part  of  the  parents, 

(w)  J.  Voet,  ad  Pand.  xxv.,  7,  8 ;  1,   6,  c.  23,  n.  15;  Strauch.   Dis.  4, 

Pothier,  Traite   de  Manage,   par.   5,  Th.  9 ;    Treutler,   torn.   2,  Disp.   16  ; 

c.  2,  8.  2,  torn.  5,  p.  230;  Arret  du  Bachov.adTreut,  vol.  2,Di8p.l6;  Yan 

Pari,    de  Bordeaux,    February    14th,  Leeuwen,  R.  H.  R.  i.,  7,  5 ;  J.  Voet  ad 

1617  ;  Merlin,  Rep.  Univ.  tit.  Legiti-  Pand.  xxv.,  7,  11,  De  Concub.  n.  11; 

mation,  S.  2,  s.   2,   p.   265,  and  see  Kerr  v.  Martin  (1840),  2  Dunlop,  752 

p.  266,  supra.  (1  Macq.  650 ;     In  re  Grove   (1888), 

(w)  Demolombe,  v.  s.  359,  D.  C.  F.  ;  40  Ch.  D.  216). 
Laurent,       ii.,      s.      509;      Baudry-  (q)  Code  Civil,  art.  331.      In  such 

Lacantinidre,  Precis,  vol.  i.,  s.   651 ;  caaes  in  Scotland  a  proof  is  allowed  as 

Sirey,  Code  Civil,  arts.  201, 202,  n.  22.  to  whether  the  person  clfuming  legiti- 

(o)  German  Civil  Code,  s.  1721 ;  and  mation  is  d^  facto  the  child  of  the  father 

see  p.  374,  po$t,  as  well  as  of  the  mother.     ISee  Innes 

( p)  Nov.  74,  cap.  2  in  fine;  Stryk.  v.  Innes  (1887),  2  Shaw  &  McL.  417. 
Di.o.  1,  c  2,  s.  62 ;  Forster,  de  Success. 
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subject  to  the  condition  that  their  offspring  has  not  been  created  in 
incestuous  (and  formerly  adulterous)  intercourse.  This  is  even 
accentuated  by  the  fact  that  no  proof  need  be  adduced  for  such 
acknowledgment  by  the  future  husband. 

Mention  of  the  legitimation  is  to  be  made  in  the  margin  of  the 
act  of  birth  (r). 

The  provisions  of  the  law  of  August  17th,  1897,  which  enacted 
this  last  rule,  apply  to  (a)  acts  of  the  civil  status  existing  in  the 
archives  of  the  communes,  and  tlie  registers  of  the  arrondisse- 
iiients,  of  France  and  Algeria;  (b)  acts  of  the  civil  status  in 
French  colonies,  and  preserved  in  the  colonies,  and  in  the  archives 
of  the  Minister  of  the  Colonies;  (c)  acts  received  abroad  before 
French  diplomatic  agents  and  consuls ;  (d)  acts  relating  to  French- 
men, drawn  up  by  the  foreign  authorities  in  countries  between 
which  and  France  there  exist  conventions  for  the  reciprocal  com- 
munication of  acts  of  the  civil  status  (s).  In  this  last  case,  (d), 
notification  of  the  legitimation  is  made  only  on  the  copies  deposited 
in  the  archives  of  the  Minister  of  Foreign  Affairs  {s). 

Position  of  Legitimated  Child. — Legitimacy  conferred  on  a  child 
by  the  subsequent  marriage  as  a  general  rule  does  not  differ  from 
that  which  he  would  have  derived  from  his  birth,  matrimonium 
omnia  pracedeiitia  purgat.  The  child  becomes  the  heir  to  both  his 
ancestors,  as  well  in  the  direct  as  in  the  collateral  line;  he  is 
entitled  to  his  legitim,  and  where  the  civil  law  prevailed  he  might 
impeach  the  will,  on  the  ground  of  its  pretention  of  him,  or  of  its 
being  inofficious.  He  will  take  under  the  description  of  children 
born  in  lawful  wedlock ;  and  in  a  question  arising  between  him 
and  the  children  born  of  his  parents  subsequent  to  the  legitimation, 
the  child  legitimated  by  subsequent  marriage  has  the  same  rights^ 
as  regards  succession  or  otherwise,  as  he  would  have  enjoyed  if  he 
had  been  born  in  lawful  wedlock.  He  may  revoke  a  donation  made 
by  the  parent,  either  before  or  after  his  birth,  to  any  one  of  the 
parents'  children,  in  every  case  in  which  such  revocation  would  be 
competent  to  a  child  born  stante  matrimonioit). 

(r)  Law  of  Aug.  17th,  1897.  1898,  J.,  pp.  817,  818. 

(«)  Bulletin  Officiel  du  Miniature  de  (t)  Carpz.  Jurisp.   Forens.,  part  3, 

la  Justice,  1897,  p.  139,  and  see  for  Cons.  28,  Def.  17,  s.  3;  J.  Voet, 
list  of  States  with  which  conyentions  ad  Pand.  xxv.,  7, 6  ;  Holl.  Oons.iii.  b., 
then  existed,  ibid,,  p.    100,  cited  in      Cons.  344 ;   Inst,  iii.,  1,  2  ;  Grotius, 

28—2 
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Under  the  Code  Civil  gifts  inter  vivos  are  revoked  by  the 
legitimation  of  an  illegitimate  child  by  subsequent  marriage  if 
bom  since  the  gift  (u). 

In  the  law  of  Quebec  gifts  are  not  revoked  by  the  subsequent 
birth  of  children,  and  therefore  not  by  legitimation  (v). 

In  the  case  of  family  settlements  made  by  princely  or  noble 
families  legitimated  children  are  often  excluded  from  rights  of 
succession.  In  Germany  it  is  left  to  State  legislation  to  determine 
to  what  extent  this  may  be  permitted  (a;).  The  question  whether  a 
title  of  nobility  may  be  acquired  by  a  legitimated  child  depends  on 
the  law  of  the  country  by  which  the  title  was  conferred. 

Position  of  Child  by  Intermediate  Xarriag^e. — It  is  considered  by 
many  jurists  that  the  child  thus  legitimated  would  deprive  a  son 
bom  of  an  intermediate  marriage  of  any  right  of  succession  which 
he  had  acquired  (y). 

The  better  opinion  appears,  however,  to  be  that,  where  there 
exists  lawful  issue  of  an  intermediate  marriage  of  one  of  the  parents 
with  a  third  person,  a  child  legitimated  by  the  later  marriage  cannot 
claim,  in  respect  of  priority  of  birth,  a  preference  which  would 
have  the  effect  of  prejudicing  the  rights  of  succession  of  the  children 
of  the  former  marriage  arising  at  their  birth  (z). 

If  a  bastard  should  die,  leaving  lawful  children,  and  thereafter  his 
parents  should  marry,  it  would  seem  that  even  then  the  marriage 
would  80  operate  as  to  enable  the  bastard's  children  to  succeed, 
as  if  he  himself  had  been  legitimate  at  the  moment  of  his  birth  (z). 

Introd.,  i.,  12,  9;  VanLeeuwen,R.  H.  Matrim.,  part  2,  c.  8,   s.   2,  n.  35; 

R.  i.,  7,  5;   BachoY.  ad  Treut.  vol.2,  M.   Grassus,  de    Success,   ab  Intest. 

Disp.  16  ;  GaiL  lib.  2,  Obs.  141 ;  Covar.  QusBsi  19,  n.  8  ;  Vasquius,  de  Success, 

torn.   1,  de  Matr.,  2nd  part,  c.  8,  s.  2,  Prog.  par.  2,  lib.  1,  s.  2,  n.  89;  Voet, 

n.  25 ;  French  C.  C,  art.  333 ;  German  ad  Pand.  lib.  xxv.,  tit.  7, 11,  De  Concub. 

C.  C,  arts.  1719—1722 ;   Italy  C.  C,  n.  11 ;  Perez,  ad  Cod.  Hb.  5,  tit.  27, 

arts.  194—197;  Spain  C.  C,  art.  122;  n.  16;  Gomez,  ad  1,  9,  Tauri,  n.  63, 

Portugal  C.  C,  art.  121.  64;  Bachov.  ad  Treut.  vol.  2,  Disp. 

(u)  Code  Civil,  art.  960  ;  Italy  C.  C,  16,  1,  b,  c  and  d. 
art.  1063  ;  Spain  C.  C,  art.  644  ;  and  (z)  Pothier,  Trait6  de  Manage,  p.  5, 

see  Portugal  C.  C,  arts.  1482, 1483.  c.  2,  s.  5 ;  see  Merlin,  tit.  Legitimation, 

(r)  C.  C.  of  Lower  Canada,  art.  812.  S.  2,  s.  3,  and  the  authors  quoted  by 

(x)  See  Introd.  Statute  to  C.C.,  arts,  him  on  either  side;   Fraser,  Parent 

57—59.  and  Child,  p.  45;  BelPs  Piin.  s.  1627, 

(j/)  Sande's  Comm.  Consuet.  Gelriae,  where  the  authorities  are  collected  and 

tit.   3,   c.    1,   n.   28,   and  the  several  examined, 
authorities  cited  by  him.    Covar.  de 
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Foreign  Laws. — ^Legitimation  per  suhsequens  matrimonium  is  recog- 
nised by  the  Civil  Codes  of  Italy  (a),  Spain  (i),  Germany  (c), 
Holland  (d),  Belgium  (^),  Portugal  (/),  by  the  law  of  Russia  (gf), 
Switzerland  (fe),  France  (t),  Austria  (ft),  Hungary©,  and  by  most 
of  the  United  States  (77?).  In  some  of  the  United.  States  the  laws 
require  that  in  addition  to  the  marriage,  some  evidence  of  a  public 
nature  must  be  introduced,  to  show  that  the  father  acknowledged 
or  recognised  his  issue  as' such  (n).  In  another  group  of  those 
States  the  legislature  has  been  more  lenient  toward  illegitimate 
issue,  and  the  statute  requires  only  that  the  father  shall  have 
acknowledged  or  recognised  his  issue  as  such  in  writing  or  before 
a  competent  witness  without  the  intervention  of  a  marriage  at  all(o). 
In  another  group  of  States  the  same  result  is  accomplished  by  a 
special  Court  procedure,  and  a  marriage  is  not  necessary  provided 
the  proceedings  be  completed  to  judgment  (p).  In  many  modem 
systems  of  legitimation  (g),  adulterous  and  incestuous  bastards 
cannot  be  legitimated  by  subsequent  marriage,  except  if  dispensa- 
tion be  granted  for  the  marriage  of  parents  who  are  related  to  each 
other  within  prohibited  degrees. 

Legitimation   in    British    Dominions — England  and  Ireland. — The 


(a)  Art.  194 ;  and  see  infra  (p.  3*56, 
et  seq.)  a  summary  of  the  proviBions  of 
tlie  chief  Continental  codes  on  the 
subject  of  legitimation  generally. 

(b)  Art  122. 

(c)  Art.  1719. 

(d)  Art.  327. 

(«)  Arts.  331—3. 

(/)  Art.  119. 

Ig)  Law  of  March  17th,  1891.  See 
1902,  J.  p.  482 ;  Annnaire  de  L^s. 
Etran.,  1892,  p.  822.  The  law  of 
Bussia  contains  no  provision  for  the 
acknowledgment  of  natural  children, 
and  they  acquire  no  rif^hts  of  succes- 
sion as  regards  their  parents  unless 
legitimated  per  suhaequnis  matrix 
monium^  Meyer  v.  Beiter  (1898),  Trib. 
Civ.  de  la  Seine  ;  G.  d'Appel  de  Paris, 
1898,  J.,  1067—1108;  1895,  J.,  p.  518, 
on  the  Russian  law  of  1891. 

(h)  Federal  Constitution  of  1874, 
s.  54 ;  Federal  law  of  marriage,  etc.. 


of  December  24th,  1874,  ss.  25,  41  ; 
Civil  Code,  s.  258. 

(0  Code  Civil,  art.  331. 

{k)  Civil  Code,  s.  161. 

(/)  By  custom  according  to  the 
canon  law. 

(m)  See  Stimson,  American  Statute 
Law,  art.  663,  s.  6631. 

(n)  N.  H.,  Mass.,  Vt.,  Ct,  0.,  Ind., 
HI.,  Wis..  Neb.,  Md.,  Va.,  W.  Va., 
Ky.,  Mo.,  Ark.,  Tex.,  Qa.,  Ala.,  Miss.» 
La.,  Colo. :  Stimson's  Amer.  Stat.  Law, 
s.  6631. 

(«)  Cal.,  Nev.,  N.  and  S.  Dak.^ 
Ida. :  ibid.,  s.  6632. 

{p)  Tonn.,  N.  C,  Ga.,  Ala.,  Miss. : 
ibid.,  B.  6633. 

(q)  See,  e.g..  Civil  Codes  of  Belgium 
(art.  335),  Holland  (art.  338,  jo.  328), 
Spain  (art.  119),  Portugal  (art.  122), 
Italy  (art.  180,  195);  nlHer,  Switzer- 
land  (Huber,  Schw.  Privatrecht,  i. 
8.  406). 
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law  of  England  (and  Ireland)  does  not  recognise  legitimation  per 
suhseqitens  matrimonium.  "  Nolumus  leges  Anglite  mutari "  (r)  was 
the  answer  of  the  temporal  peers  to  the  attempt  of  the  spiritual 
peers  to  obtain  its  recognition  in  the  Merton  Parliament  in  1236  ; 
and  this  attitude  has  since  then  been  maintained  (s).  Legitimation 
per  subsequens  inatrivummm  is  not  admitted  in  the  British  West 
Indies  nor  in  Hindu  law,  but  it  is  in  many  of  the  other  British 
Dominions,  e.g.,  in  Scotland  {t). 

BritiBh  Colonies. — Legitimation  ^'er  subsequena  niatrinwnium  is  also 
in  force  in  the  Isle  of  Man  (x) ;  in  Malta  (y) ;  in  Cyprus  (-?),  by  virtue 
of  the  Haiti  Humaioun  of  1856,  and  the  Cyprus  Law  of  April  11th, 
1884,  as  regards  Christians,  and  the  Muhammadan  Law  as  regards 
Mussulmans;  and  in  the  Channel  Islands  under  the  ancient  Coutume 
de  No7inandie  (a).  According  to  the  law  of  Jersey,  an  illegitimate 
child  is  legitimated  per  stiisequens  matrimonium^  and  proof  of  the 
certificate  of  the  subsequent  marriage,  coupled  with  the  fact  of  the 
child  being  always  acknowledged  by  the  father  and  received  as  the 
offspring  of  the  husband  and  wife,  has  been  held  to  be  sufficient 
evidence  of  legitimation  without  any  formal  recognition  of  paternity 
by  the  father  (6). 

Canada. — In  Quebec,  legitimate  children  other  than  the  issue  of 
an  incestuous  or  adulterous  connection  are  legitimated  by  the 
subsequent  marriage  of  their  parents  (c).  Such  legitimation 
operates  in  favour  of  deceased  illegitimate  children  who  have  left 
legitimate  issue,  and  in  that  case  it  benefits  such  issue  {d).    Children 

(r)  Query  **  Mutare."     See  Pollock  defamed  with  any  other  man  before," 

&    Maitland,    Hist.    Eng.    Law,    i.,  *'the    child    shall   have   his  father's 

p.  167,  n.  6.  corbe  and  his  farme,  according  to  the 

(»)  As  to  the  ''  Baronial  Nolumus,"  antient  custome  of  this  isle." 

see    Maitlund,     Bracton's    Notebook  iy)  Code  Bohan,  ss.  57—60;  Ordi- 

(1887),  i.,   pp.    107—114;   Pollock  &  nances  No.  3  of  1869;  No.  1  of  1873, 

Maitland,  «6i'«K/)ra.  art.   118;  Gera  v,  Ciantar  (1887),  12 

(t)  Encyc.  of  Scots  Law,  tit.  Legiti-  A.  C.  557. 

mation.  (z)  Parapano    v,    Happaz,     [1894] 

(t)  Ordinances    of     1694,    art.    11.  A.  C.  165 ;  1895,  J.  154. 

**If    a  man    get  a  maid  or    young  (a)  Art.  27. 

woman  with  child,  and  then  within  a  (/>)  La  Cloche  t>.  La  Cloche  (1872), 

year  or  two  after  doth  marry  her,  we  L.  R.  4  P.  C.  325 ;  and  see  Le  Sueur 

judge  them  to  be  legitimate  by  our  v,  Le  Sueur  (1876),  L.  R  1  P.  D.  139. 

customaiy   law."     Art.    10    provides  (r)  Civil  Code  of  Lower  Can.,  art* 

that  if,  under  such  circumstances,  the  237. 

mother    ''was    never   slandered   nor  (ci)  Art  238. 
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legitimated  per  subsequens  matrimonium  have  the  same  rights  as  if 
they  were  born  of  such  marriage  (e). 

On  the  other  hand,  the  Revised  Statutes  of  Ontario,  1897  (/)» 
contain  the  following  provision  :  "  It  is  declared  that  persons  bom 
out  of  matrimony  do  not  become  legitimate  by  the  subsequent 
marriage  of  their  parents  (g).  In  the  other  Provinces  the  Statute 
of  Merton  is  in  force  by  virtue  of  the  introduction  of  English  law. 

Australia. — In  South  Australia  the  Legitimation  Act,  1898  (A), 
provides  a  means  for  the  legitimation,  as  from  birth,  of  children 
alive  or  dead  (i),  born  out  of  wedlock,  but  whose  parents  have 
intermarried  or  hereafter  shall  intermarry  (ft),  by  registration  on  a 
declaration  of  parentage,  within  thirty  days  before  or  after  the 
intermarriage  (Q.  Legitimation  under  the  Act  is  not  to  affect 
interests  vested  in  possession  or  expectancy  prior  to  legitimation, 
or  by  virtue  of  a  disposition  made  before  the  Act ;  nor  is  legitima- 
tion  to  be  valid  if  at  the  time  of  the  birth  of  the  child  there  was  a 
legal  impediment  to  the  intermarriage  of  the  parents  (m). 

In  Queensland  the  Act  68  Vict.  No.  11  abolishes,  as  to  the  Colony, 
the  common  law  rule  against  legitimation  per  subsequens  niatri- 
moninm.  A  man  who  claims  to  be  the  father  of  any  illegitimate 
child  whose  mother  he  has  married  since  the  child's  birth  may 
make  a  statutory  declaration  in  the  form  provided  by  the  Ordinance, 
and  on  its  production  the  registrar  must  register  the  child,  whether 
dead  or  alive,  as  the  lawful  issue  by  the  marriage,  and,  if  it  is 
already  registered  as  illegitimate,  must  also  make  a  note  on  the 
previous  entry  of  the  new  entry  of  legitimation  (n).  The  effect  of 
the  legitimation  is  to  give  the  child  to  which  it  relates,  whether 
born  before  or  after  December  23rd,  1899,  the  status  of  a  legitimate 
child  from  its  birth,  whether  its  parents  married  before  or  after  the 
date  above  mentioned,  and  to  entitle  the  child  so  legitimated  to  all 
the  rights  of  a  child  born  in  wedlock.  The  legitimation  may  take 
place  after  the  child  is  dead,  and  in  such  event  its  issue  acquire  the 
same  riglits  to  represent  their  parent  as  if  the  parent  bad  been 


M  Art.  239.  (0  S.  5. 

(/)  Ch.  340,  8.  24,  1.  {k)  S.  2. 

(//)  2J»  Hen.  III.  (St  of  Merton),  (/)  S.  6. 

c.  9.  (w)  S.  4. 

[h)  No.  703  of  1898 ;  amended  by  (w)  S.  7. 
No.  793  of  1902. 
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born  in  wedlock.  A  child  is  not  legitimated  if  at  the  time  of  its 
birth  there  existed  a  legal  impediment  to  the  marriage  of  the 
parents  (/>)• 

By  later  legislation  there  are  similar  provisions  in  Tasmania  {p), 
New  South  Wales  (q),  and  Victoria  (r). 

New  Zealand  («). — Children  are  legitimated  by  the  subsequent 
marriage  of  their  parents  on  similar  conditions. 

South  Africa. — In  Cape  Colony,  Transvaal,  Orange  River  Colony  (0, 
Natal  and  Southern  Rhodesia  the  Boman-Dutch  Law  prevails  on 
this  subject.  Regarding  marriages  between  natives  solemnised  in 
accordance  with  Christian  rites,  it  is  provided  for  the  Transvaal  (?/) 
that  the  provisions  of  the  law  of  1871  and  of  the  general  law  shall 
apply  as  far  as  possible  according  to  the  circumstances. 

In  Natal  the  same  rule  applies.  With  regard  to  the  native 
population,  it  has  been  specially  enacted  by  law  (r)  that  "any 
male  native  resident  in  this  Colony  may,  by  petition  to  the 
Lieutenant-Governor,  pray  for  a  letter  of  exemption  declaring  the 
petitioner  exempt  from  the  operation  of  native  law,"  and  (s.  20)  that 
"  the  ordinary  law  of  the  Colony  by  which  children  born  before 
wedlock  become  legitimate  by  the  legal  marriage,  subsequent  to 
their  birth,  of  their  parents,  is  hereby  extended  to  and  made 
applicable  to  the  children  of  any  native  so  exempt  as  aforesaid  by 
a  wife  whom  he  has  married  according  to  any  Christian  rites.*' 

British  Gniana. — The  Boman-Dutch  law  on  legitimation  j>^  «tci- 
seqneiiH  matrimoninm  has  been  left  untouched  by  the  Marriage 
Ordinance  (a:),  which  regulates  the  solemnisation  of  and  prohibitions 
to  marriages  in  the  Colony,  in  substitution  for  the  formalities  pro- 
vided in  the  Placaat  of  the  States  of  Holland,  dated  April  1st,  1580. 

Ceylon. — Legitimation  per  snbsequens  matrimonivm  is  regulated 
(except  in  the  case  of  those  communities  which  have  a  special 


(o)  Presumably  the  Act  applies  to  (r)  liegitimised  Children  Act,  1903, 

cases  where  the  parents  on  marriage  No.  1835  of  1903. 

were  &o«fly?r?c  domiciled  in  Queensland.  («)  No.  28  of  1894,  and  No.   19  of 

Sje  In  re  Goodman's  Trusts  (1881),  1 7  1903. 

Ch.  D.  266;  Andros  v.  Andros  (1883),  {t)  Maasdorp,    Institutes    of     Cajie 

24  Ch.  D.  637  ;  Jour.  Soc.  Comp.  Leg.  Law,  i.,  p.  9. 

X.   S.,    1900,   561;    Dicey,   Confl.   of  (m)  No.  3  of  1897,  s.  15. 

Laws,  101,  497.  (»•)  No.  28  of  1865,  s.  2. 

(iO  No.  3  of  1905.  {x)  No.  25  of  1901  (Eev.  1905). 

(q)  No.  23  of  1902. 
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marriage  law)  by  Eoman-Dutch  Law,  in  conjunction  with  s.  22  of 
the  Ordinance  No.  19  of  1907,  which  declares  that  a  legal  marriage 
between  any  parties  shall  have  the  effect  of  rendering  legitimate 
the  birth  of  any  children  who  may  have  been  procreated  between 
the  same  parties  before  the  marriage,  unless  such  children  shall 
have  been  procreated  in  adultery  (i/). 

Kauritiiu. — Legitimation  is  recognised  under  the  Code  Civil, 
but  under  the  Filiation  of  Natural  Children  Ordinance,  1902  (z), 
the  subsequent  marriage  of  his  parents  legitimates  the  natural 
child,  whether  his  filiation  is  legally  established  before  or  after 
marriage  (a).  In  the  Seychelles  the  law  is  the  same  as  the 
Code  Civil  (i). 

St.  Lucia. — Natural  children  not  incestuous  or  adulterine  are 
legitimated  'per  BuhBequens  matrimonium  and  have  all  rights  as  if  born 
of  such  marriage  (c). 

Trinidad. — ^According  to  the  Spanish  law  originally  in  force, 
children  before  marriage  had  the  same  rights  of  inheritance  from 
their  father  and  mother  as  children  bom  after  marriage.  Ordi- 
nance No.  24  of  1845,  however,  prevents  a  marriage  contracted 
after  March  12th,  1846,  from  legitimating  the  ante  nati  (d). 

Legitimation  per  Rescriptnm  PrincipiB ;  dvil  Law. — Tlie  other  mode 
of  legitimation  is  by  letters  of  the  sovereign,  or  pei-  rescriptum 
PrincipiB.  The  earliest  mention  of  this  species  of  legitimation  is  in 
the  74th   Novel  {e).      It  was,  however,  definitely  introduced  by 

(y)  KaroDchihami  v.  Angohami  et  (e)  Novel    74,    c.    2.     **Sit    igitur 

al,  (1896-97),  2  N.  L.  R.  276  (1904),  lioentia,  patri  matrera  in  priori  statu 

8  N.  L.  R.  1 ;  Rabot  v.  deSilva(1907),  relinquenti  .  .  .,  etiain  sic  providere 

lU  N.  L.  R.  140.     See  Le  Mesurier  v.  filiis,  et  offerre  imperatoii  precem  hoc 

Le  Meeurier,  [1895]  A.  C.  517.  ipsum  dicentem,  quia  vult  naturales 

(z)  No.  26  of  1890,  s.  82,  and  No.  suos     filios     restituere     natun©,    et 

37  of  1902.  antiqute  ingenuitati,  et  legitimo  juri, 

(a)  Art.  331  of  the  Code  Civil,  aUows  ut  sub  potestate  ejus  consistant,  nihil 

this  only  before    or    in    the    act    of  a  legitimis  filiis  differentes ;  et  hoc 

marriage.  facto  exinde  filios  frui  tali  solatio,  et 

(6)  Code  Civil,  arts.  331  ei  »eq, ;  No.  neque    fraudare    posse     patrem,     et 

4  of  1893.  celantes  matrem  et  jus  legitimorum 

(r)  Civil  Code  of   St.   Lucia,   ai-ts.  abjicere.    Uno  enim  hoc  modo  omni- 

205-207.  bus  hujusmodi  natuite  excessibus,  et 

{it)  The  status  of  legitimacy  acquired  adinventionibus  in  his  qui  legitimos 

by  a  marriage  prior  to  March  12th,  non  habent  filios,  medemur ;  ita  brevi 

1846,  is  not,  however,  taken  away  by  solatio      tan  turn      naturse     impetum 

the  Ordinance :  Escallier  v,  Escallier  corrigentes " ;    see   Merlin,   Rep.  tit. 

(1885;,  10  A.  C  312.  Legitimation,  s.  3  (vol.  17,  p.  43). 
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Novel  89,  which  enacted  that  nataral  children  should  be  legitimated 
on  the  requisition  of  the  father,  in  certain  special  circumstances, 
as  in  the  case  when  he  had  no  lawful  issue,  and  marriage  with  their 
mother  had  become  impossible  (d).  The  same  right  was  given  (e) 
when  the  father,  who,  for  some  fortuitous  cause,  had  been  prevented 
from  legitimating  his  natural  offspring  during  his  lifetime,  declared 
in  his  testament  that  they  should  succeed  to  him  as  his  lawful 
children  and  legal  heirs.  The  effect  of  the  new  relation  consti- 
tuted  between  children  so  legitimated  and  the  father  is  thus 
expressed :  ''  Ut  sub  potestate  ejus  consistant,  nihil  a  legitimis  filiis 
differentes"  (J').  The  privilege  conferred  by  these  Novels  was 
limited  to  children  who  were  natnrales  in  the  sense  of  Boman  law, 
it  being  expressly  declared  (g)  that  children  born  ex  comjdexibus 
aut  nefariis,  aat  incestis,  aut  davmatis  were  not  to  be  considered 
iiaturales,  and  were  not  to  participate  in  the  benefit  of  the  new 
law.  '' Notwithstanding  that  exception,  the  Emperor,  in  the 
exercise  of  his  plenary  power,  was  in  use  to  legitimate  children  of 
the  latter  class  by  special  rescript.  What  was  given  to  one  species 
of  illegitimates  as  matter  of  legal  right  was  only  extended  to  the 
other  as  matter  of  Imperial  grace  "  (/(). 

''  After  the  dissolution  of  the  Eoman  Empire  the  principle  of 
Justinian^s  law  was  generally  adopted  by  Christian  States,  but  in 
course  of  time  it  became  subject,  in  different  countries,  to  various 
modifications,  which  were  suggested  either  by  the  altered  condition 
of  domestic  relations,  or  by  the  constitution  of  the  Government. 
Under  the  new  civil  law  of  E  urope  concubinage  was  not  recognised  as  a 
legalrelation,  and  there  was  consequently  no  class  of  children  precisely 
corresponding  to  Jilii  natnrales,  according  to  the  strict  acceptation 
of  that  term  in  the  jurisprudence  of  Rome.  By  analogy,  the 
illegitimate  offspring  of  parents  who  were  free  to  marry  at  the 
time  of  their  conception  and  birth  were  regarded  as  natnrales. 
On  the  other  hand,  children  born  of  an  incestuous  connection,  or 
of  the  adulterous  intercourse  of  two  married  persons,  or  of  a  solutus 

(d)  Novel,  89,  c.  9.  The  latter  con-  (h)  Per  Lord  Watson  in  Gera  r. 
dition  was  not  recognised  by  the  law  Ciantar  (1887),  12  A.  C.  at  p.  565. 
of  France.  Merlin,  Rep.  Univ.  tit.  This  light  is,  however,  very  much 
Lt^gitimation,  s.  3,  b.  2  (vol.  17,  p.  48).  disputed,  and  this  form  of  legitimation 

(e)  Novel,  89,  c.  10.  is  thought  to  have  remained  always  a 
(/)  Novel,  89,  c  9  ad  Jin,  matter  of  Imperial  grace. 

(g)  Novel,  89,  c.  15. 
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and  a  conjttgata,  were  not  so  regarded,  but  it  was  frequently  a  vexed 
question  to  which  of  these  classes  children  ex  conjfigato  ct  soluta 
belonged.  Legitimacy  was  conferred  upon  both  classes,  with  this 
difference,  that,  in  the  case  of  natural  children,  legitimation  was 
said  to  be  iiitra  ordinem,  or  in  terms  of  the  municipal  law,  and  was 
generally  attended  by  the  same  legal  consequences,  whereas,  in  the 
case  of  those  born  ex  damnato  coitu,  legitimation  was  extra  ordinem^ 
and  depended  on  the  will  of  the  autocratic  ruler,  who  could,  and 
not  unfrequently  did,  qualify  his  act  by  reservations  which  protected 
the  interests  of  heirs  lawfully  bom  "  (t). 

Boman-Datch  Law. — In  Holland  this  mode  of  legitimation  made 
its  entry  at  a  still  later  period  than  the  legitimation  per  suljseqttens 
imtrimonium.  The  earliest  cases  dated  from  the  sixteenth  century  (k). 

Letters  of  legitimation  were  granted  by  the  sovereign  or  the 
States  (I)  as  an  act  of  grace,  at  the  request  of  the  father,  grand- 
father, uncle,  or — after  the  death  of  the  parents — at  the  request  of 
ihe  child  (m). 

Whether  legitimation  could  be  obtained  in  this  manner  during 
the  lifetime  of  the  parents,  while  marriage  between  them  was  still 
possible,  was  doubtful,  although  there  are  precedents  of  the  grant 
of  such  legitimation  under  circumstances  where  it  was  difficult  for 
the  father  to  marry  the  mother  (n). 

It  was  not  absolutely  required  that  the  marriage  between  the 
parents  should  have  been  possible,  if  they  had  been  alive.  Though 
the  rule  was  that  illegitimate  children — the  offspring  of  two 
unmarried  persons  only — should  obtain  the  benefits  of  legitimacy, 
the  legitimation  of  "  overwonnen  kinderen,"  that  is  to  say, 
iididterini  or  incestaosiy  was  not  wholly  impossible  (o).  In  1620 
letters  of  legitimation  were  granted  to  adidterini  by  the  States  of 
Holland  ( j?),  but  the  Emperor  Charles  V.  forbade  by  Ordinance  of 
May  19th,  1544  (art.  28),  that  in  future   letters  of  legitimation 

(i)  Per   Loi-d  Watson    in   Gera  v.  Alphen,  Papegaey  ii.,  555 ;  Lybrecht, 

Ciantar  (1887),  12  A.  C.  at  pp.  565 -G.  Red.  Vertoog.  Notarisambt,  i.,  48. 

(k)   Fock.    Andr.    Het    Oud    Ned.  («)  Van  Zurck,  loc.  cit.,  par.  4.  n.  8  ; 

Burg.  Becht,  ii.,  212.  Grotiue,   Obsei-v.  i.,   Obs.    18;  Fock. 

(/)  Grotius,   lutrod.   i.,  12,  9;  Van  Aiidr., /oc.  cif.,  213. 

Zurck,  Cod.  Bat.,  voce  "Legitimatie/*  (o)  Grotius,  lutrod.  i.,  12,  9;  Van 

par.  3.  Zurck,  loc.  cit.,   par.   2,   n.   8 ;   Van 

{m)  Van  Zurck,  16.,  par.  2,  n.  7 ;  Leeuwen,  R.  H.  R.  i.,  7,  7. 

Grotius,  Observ.  i.,    Obs.    18;   Van  (p)  Grotius,  Observ.  iv.,  Obs.  11. 
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shoald  be  granted  to  bastards,  procreated  by  the  clergy  or  by  lay 
persons  during  an  existing  marriage,  except  with  the  Emperor's 
special  consent  or  by  his  special  grace  (q). 

Letters  of  legitimation  were,  however,  not  granted  without  the 
opinion  of  the  Court  having  first  been  heard. 

Effect  of  Legitimation.— The  effect  of  legitimation  per  rescriptinn 
principis  was  thus  of  a  much  more  limited  nature  than  that  pro- 
duced by  marriage.  As  it  was  not  a  right  or  a  legal  consequence 
of  a  legal  act,  it  could  only  efface  the  stain  on  the  birth  of  the 
children,  but  could  not  prejudice  the  right  of  others. 

Its  consequences  affected  the  father  only,  and  not  his  relatives 
except  in  so  far  as  these  had  acknowledged  it  and  given  their  consent 
either  expressly  or  tacitly  (?-). 

The  legitimated  children  succeeded  to  their  father's  inheritance 
ab  ijUestato  (s),  but  if  the  father  had  legitimate  children,  the  latter 
had  a  preference,  in  so  far  that  the  legitimated  child,  in  the  manner 
described,  could  not  inherit  more  than  the  least  portion  given  to 
one  of  the  legitimate  children  (s). 

This  legitimation  could  not  prejudice  the  rights  of  a  third  person 
or  third  persons  who  had  already  adiated  the  inheritance,  or  the 
rights  of  the  father's  legitimate  children  who  had  been  born 
previously  to  the  date  when  letters  of  legitimation  were  granted  (t). 

It  was  not  required  that  the  consent  of  the  next-of-kin  should  be 
given,  in  order  to  render  it  effectual ;  but,  as  has  been  pointed  out 
above,  according  to  the  law  of  Holland  (and  that  of  France),  if  the 
natural  child  was  desirous  of  succeeding  to  the  next-of-kin  on  the 
father's  side,  he  must  prove  their  previous  or  subsequent  consent  to 
his  legitimation.  So  the  next-of-kin,  who  would  succeed  to  the  natural 
child,  must  show  that  they  had  consented  to  his  legitimation  (u). 


(q)  Grotius,  Observ.  iv.,  Obs.  11 ;  Hegarding    succession    to    fideicom- 

Boel-Loenius,     Decis.     en    Observ.,  missary     goods,    cf.    Boel  -  Loenius, 

Cas.  78  ;  Fock.  Andr.,  foe,  cit,  213  ;  Observ.  en    Decis.,   Obft.  Ixxix.,   on 

Van  lioeuwen,  R.  H.  R.  i.,  7,  7,  and  pp.  62o  et  seq, ;  J.  VoetadPand.  xxv., 

note  {k).  7,  14;  v.  d.  Keessel,  Thes.  Sel.,  Thes. 

(r)  Grotius,      Introd.     i.,     12,     9;  172. 

Lybrecht,  /oc.  cit,,  49  ;  v.  d.  Keessel,  (n)  Formula   Eraendata  Legitima- 

Thes.  Sel.,  Thes.  172.  tionis,  art.  3,  Placit.  Holl.,  p.490 ;  Hugo 

(«)  HolL  Cons,  iv..  Cons.  346,  par.  5.  Grotius,  Introd.  i.,   12,  9  and  ii.,  31, 

(0  Novel  74,   c.   2  and  89,   c.  9 ;  7;   Holl.  Cong,  v.,  Cons.  12;  Groene- 

Schorer^s  notes,  Gi-ot.  Introd.  i.,  12,  9.  wegon.  Cod.  v.,  27,  10. 
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The  persons  on  whom  the  sovereign  can  confer  this  legitimation 
must  be  his  subjects ;  and  it  has  no  effect  in  respect  of  property 
situated  in  any  country  not  under  his  dominion  (x). 

In  English  law  there  is  nothing  analogous  to  this  kind  of 
legitimation  except  by  Act  of  Parliament  (^). 

Scots  Law. — Legitimation  per  re8cri2)tuni  pnncipis  is  also  recog- 
nised in  Scotland.  The  Popes  assumed  this  power  prior  to  the 
Reformation,  and  many  of  their  dispensations  contain  clauses 
legitimating  children  (z).  According  to  the  general  opinion  among 
antiquaries,  however,  such  clauses,  which  seem  never  to  have  been 
the  subject  of  judicial  decision  in  Scotland,  only  conferred  legitimacy 
quoad  spiritualia,  enabling  the  bastards  to  hold  office  in  the  Church, 
but  not  legitimating  them  qiuxid  civilia,  so  as  to  confer  rights  of 
succession  (a).  Long  before  the  Reformation,  however,  rescripts 
of  legitimation  were  granted  by  the  Scottish  kings  (b).  The  effect 
of  this  species  of  legitimation  was  limited.  ''  It  only  dispenses 
with  the  (sovereign's)  right  of  succession.  It  confers  the  power  to 
convey  the  (sovereign's)  right  to  the  bastard's  agnates.  But,  in 
the  last  case,  the  letters  of  legitimation  must  bear  a  special 
clause  to  that  effect.  It  has  no  effect  in  restoring  the  bastard  to 
the  right  of  succession  in  prejudice  of  lawful  children.  By  letters 
of  legitimation,  those  who  would  have  succeeded  if  the  bastard  had 
been  legitimate  may  acquire  a  right  to  take  his  succession  as  if 
legal  heirs  "  (c). 

Malta.— In  Malta,  since  it  became  a  British  possession,  the  power 
of  legitimation  per  rescriptum  principis  was  exercised  by  the  Governor 
after  reference  to  a  judge  for  inquiry  and  report,  till  1814,  when  by 
an  Ordinance  of  May  25th  in  that  year,  it  passed  to  the  Third  Hall 
of  the  Civil  Court.    Under  the  law  of  Malta  as  to  legitimation— 

(jr)  Yoet,  ad  Fand.,  xxv.,  7,  16 ;  Yan  had    received    a    dispensatioii    from 

Zurck,  Cod.  Bat.,  voce  "Legitimatie,"  Borne.    Eraser,  Pers.  &  Dom.  Bel.  i., 

par.    4;     Schorer's    Notes  ad    Grot.  129. 

Introd.  i.,  12,  9  (Maasdorp*B  Trans-  {b)  Craig,  2,  13,  27  ;  Erskine,  Inst., 

lating  Note,  53,  in  fine) ;     Lybreclit,  b.  3,  tit.  10,  s.  7. 

J(>c,  cit.  p.  49;  Van  Leeuwen,  B.  H.  B.  (c)  Bell's  Princ,  s.  2064  ;  Erskine, 

i.,  7,  6.  Inst.,  b.  3,  t.  10,  s.  7 ;  Stair's  Inst, 

iy)  Eversley,   Domestic   Belations,  b  3,  i  3,  s.  4o ;  Bamsay  v.  Gowdie  (1758), 

p.  504.  Pac.   Dec.  January  4th,   1758,   143 ; 

(z)  Eraser,  Parent  and  Child,  p.  51.  Hunter  v.  Hunter  (1784),  ibid.,  Feb- 

(a)  By  the  ancient  law  of  Scotland,  ruary  10th,  1784,  ix.,  226. 
no  bastard  could  be  a  priest  until  he 
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which  is  to  be  found  in  the  Code  Bohan  (d)  and  Maltese  precedents, 
and  only  where  the  provisions  of  the  Code  Bohan  fail  in  the  civil 
law— a  child  iiatus  et  uxurato  ex  soluta,  and  therefore  ex  nefaiio 
coitu,  may  be  legitimated  by  a  decree  of  that  tribunal  (e). 

By  the  Code  and  the  precedents  a  child  so  legitimated  acquires  the 
character  and  rights  of  a  child  legitinnis  et  naturalis,  so  far  as 
permitted  by  municipal  law,  entitling  him  to  take  under  limitations 
in  favour  of  legitimate  and  natural  children,  unless  a  plain  inten- 
tion was  expressed  to  the  contrary  under  the  Ordinance  of  1814, 
above  referred  to.  The  exercise  of  the  jurisdiction  of  the  Court  is 
to  be  governed  by  considerations  derived  from  the  state  of  the 
parent's  family  and  the  interests  of  the  child.  Other  persons 
whose  interests  may  be  affected  need  not  be  cited  (/),  and  the 
Court  has  no  power  to  attach  conditions  for  their  protection  (g). 

Many  modern  systems  which  allow  legitimation  admit  a  legitima- 
tion of  bastards  analogous  to  that  per  rescriptum  principis  (li)^ 
and  make  provision  for  the  maintenance  and  succession  ot  illegitimate 
children  (t). 

Modem  Codes. — The  provisions  of  the  following  Continental  Codes 
on  the  subject  of  legitimation  generally  may  serve  as  examples  of 
the  modern  treatment  of  the  subject. 

Germany. — Legitimation  by  Subsequent  Marriage. — Under  German 
Law  the  marriage  of  the  father  and  mother  of  any  illegitimate  child 
confers  upon  it  the  status  of  legitimacy  (?),  the  husband  of 
the  mother  being  deemed  father  of  the  child  if  he  has  cohabited 
with  her  during  the  period  of  possible  conception,  i.e.,  between 
the  181st  and  d02nd   day   (both   terminals   included)  before   the 

(d)  Ss.  67—60.  1723  et  ««?.),    Austria  (art.  162,  and 

{e)  Gera  v.  Ciantar  (1887),  12  A.  C,  law  of  August  9th,  1854),  Russia  (law 

557.  of  February  6tli,   1850),  and  most  of 

(/)  On  the  ground  that  a  petition  the  Swiss  cantons  (Huber,  Schweizer- 

for    legitimation   of  a  child   per  ?-e-  isches  Privatrecht,  i.,  406. 

scriptum  principia  is  not  a  "proceed-  (»)  See    Intestates*     Estates     Act, 

ing  in  foro  contradictoria,"  but  "an  British  Columbia,  Eev.  Stats.,   1897, 

appeal  to  the  voluntary  jurisdiction  of  chap.   106,  and  note  on  Descent  and 

the  princeps  or  of  the  Clourt"  (S.  G.  Succession  in  the    United  States   in 

7ihi  supra,  at  p.  573).  Jour.  Soc.  Comp.  Leg.,  1902,  p.  210; 

{y)  S.  C.  at  p.  574.  and  see  supra,  s.  iii.  of  this  chapter ; 

[h)  See  the  Civil  Codes  of  Italy  (arts,  infra,  chap,  viii.,  Alimentary  Obliga- 

198—200),  Holland  (arts.  329—332),  tion. 

Spain  (arts.  120,  127),  Germany  (arts.  (j)  Art.  1719. 
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birth  of  the  child,  unless,  under  the  circumstances,  it  is 
manifestly  impossible  that  the  conception  could  have  resulted 
from  such  cohabitation.  If  the  husband  acknowledges  his 
paternity  by  public  acts  after  the  birth  of  the  child  he  is 
presumed  to  have  cohabited  with  the  mother  during  the  period  of 
possible  conception. 

The  celebration  of  the  marriage  between  the  parents  produces, 
as  regards  descendants  of  tlie  legitimated  child,  the  effects  of 
legitimation,  even  when  the  child  has  died  before  the  marriage  (k), 

Legitimatioii  by  Order  of  a  Public  Authority. — This  corresponds 
to  the  "  legitimatio  per  rescriptnm  principis  '*  of  Roman  law,  and 
enables  the  father  of  an  illegitimate  child  to  give  such  child  the 
status  of  a  legitimate  child  without  marrying  the  child's  mother, 
and  even  while  married  to  a  wife  other  than  the  child's  mother. 

The  order  is  made,  on  the  father's  application,  by  the  public 
authority  designated  for  that  purpose  by  the  law  of  the  State  of 
which  the  applicant  is  a  subject.  If  the  applicant  is  a  German 
without  being  the  subject  of  any  individual  State,  the  application 
must  be  addressed  to  the  Imperial  Chancellor.  The  order  must  be 
unconditional  and  immediately  operative. 

The  order  cannot  be  made  unless  the  conditions  mentioned  below 
are  complied  with,  but  even  if  they  are  complied  with  in  every 
respect  the  order  may  be  refused  at  the  discretion  of  the  authority 
to  whom  the  application  is  addressed. 

The  application  must  contain  a  declaration  by  which  the  appli- 
cant acknowledges  the  child  as  his  own  ;  the  validity  of  the  legiti- 
mation cannot,  however,  be  impugned  on  the  ground  that  in  fact 
the  applicant  was  not  the  child's  father. 

The  consent  of  the  child  itself  (expressed  in  the  case  of  an  infant 
child  through  or  with  the  assistance  of  the  child's  statutory  agent 
and  with  the  sanction  of  the  Guardianship  Court)  is  necessary  in 
all  cases  ;  if  the  child  has  not  attained  the  age  of  twenty -one  the 
mother's  consent  is  also  required,  as  well  as  the  consent  of  the 
applicant's  wife  if  he  is  married.  The  mother's  and  wife's  consent 
are,  however,  dispensed  with  in  certain  events,  and  where  the 
mother  refuses  her  consent  in  a  case  in  which  the  child  would  be 
considerably  injured  by  the  failure  of  the  attempt  to  legitimate  it, 

{k)  Arts.  1720,  1722;  and  of.  arts.  1717,  1718,  aute. 
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the  consenfc  of  the  Guardianship  Court  is  allowed  to  take  the  place 
of  the  mother's  consent. 

The  order  cannot  be  made  if  at  the  time  of  the  child's  conception 
the  applicant  and  the  child's  mother  were  connected  by  ties  of 
kinship  or  afiSnity  which  would  have  prevented  their  contracting  a 
valid  marriage. 

The  effects  of  the  legitimation  do  not  go  as  far  as  the  effects  of  a 
legitimation  by  the  parents'  subsequent  marriage.  The  order  of 
legitimation  establishes  ties  of  kinship  between  the  father  and  the 
child  and  the  child's  issue,  but  no  ties  of  kinship  or  affinity  are 
established  between  the  legitimated  child  and  the  father's  kindred  or 
between  the  legitimated  child  and  the  father's  wife  or  her  kindred. 

The  mother  of  the  legitimated  child  ceases  to  be  entitled  to  the 
right  or  to  be  subject  to  the  duty  of  taking  care  of  the  child's  person, 
which  right  and  duty  are,  however,  revived  in  certain  specified  events. 
The  mother  is  not  called  upon  to  provide  for  the  child*s  mainten- 
ance as  long  as  the  father  complies  with  his  duty  in  that  respect. 
The  father  of  a  child  legitimated  in  the  above-mentioned  manner 
who  after  such  legitimation  wishes  to  marry  has  to  take  the  same 
kind  of  steps  as  regards  the  legitimated  child  as  a  widower  who 
wishes  to  re-marry  has  to  take  as  regards  the  legitimate  children  of 
a  former  marriage  (I). 

The  Netherlands. — The  kingdom  of  the  Netherlands  reverted  to 
the  principles  of  the  Eoman-Dutch  law  after  the  Napoleonic  period. 
Petition  for  letters  of  legitimation  can  be  made  by  the  parents  or 
the  survivor  of  them.  It  seems  doubtful  whether  the  children  can 
petition.  Legitimation  is  granted  by  the  Sovereign  after  the 
Supreme  Court  of  the  Netherlands  has  been  heard  on  the  petition. 
The  Supreme  Court  hears  the  blood  relations  of  the  petitioners, 
and  has  the  right  to  publish  the  request  for  letters  of  legitimation, 
in  order  to  give  blood  relations  who  have  not  been  called  by  the 
Court  an  opportunity  to  be  heard  (m). 

The  request  is  made  either  by  both  parents  or  by  the  survivor  of 
them. 

This  legitimation  by  rescriptum  principis  is  not  only  granted 
when  the  legitimation  pei'  subsequens  Tnairiwonmm  is  no   longer 

(/)  German  Civil  Code,  88.  1723 —  on  application,  see  also  ss.  1728— 1731. 
1727,  1732—1740;  as  to  the  procedure         (m)  Art.  331  C.  C. 
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possible,  on  account  of  the  death  of  either  of  the  parents  (/?),  but 
also  during  the  parents'  lifetime,  if  they  have  delayed  the  acknow- 
ledgment of  the  child  or  neglected  to  acknowledge  it  at  the  time 
when  the  marriage  ceremony  took  place  (o). 

Only  acknowledged  children  can  be  legitimated. 

The  effect  of  this  legitimation  is  more  restricted  than  that  of 
legitimation  by  subsequent  marriage. 

a.  It  only  dates  from  the  day  on  which  letters  of  legitimation 
were  granted  (j?). 

b.  The  legitimation  per  resciiptuvi  principis  cannot  prejudice  the 
rights  of  legitimate  children  who  have  been  born  previously  (;>), 
either  those  of  the  parent  who  died  or  of  the  survivor. 

c.  It  has  no  effect  on  the  rights  of  inheritance  of  other  blood 
relations  except  in  so  far  as  these  have  given  their  consent  to  the 
legitimation  (q). 

It  is  doubtful  whether  a  legitimation  once  granted  can  be  objected 
to  and  opposed. 

Italy. — Modes  and  Effects  of  LegitimatioiL — Legitimation  imparts 
to  the  legitimated  child  the  character  of  legitimacy  (r). 

Legitimation  is  effected  either  by  subsequent  marriage  or  by  royal 
-decree  (r). 

Children  who  cannot  be  legally  acknowledged  (s)  cannot  be 
legitimated  by  either  method  (0- 

The  legitimation  of  a  predeceased  child  avails  his  descendants (n). 

Legitimation  by  subsequent  marriage  takes  effect  from  the  day 
of  the  marriage  if  the  child  is  acknowledged  by  the  father  and 
mother  in  tlie  act  of  marriage  or  before  it ;  from  the  day  of  the 
Acknowledgment  if  posterior  to  the  marriage  (:r). 

Legitimation  by  Boyal  Decree. — Legitimation  by  royal  decree  may 
be  granted  when  the  following  conditions  concur  : 

(1)  The  application  must  be  made  by  the  father  and  mother,  or 
one  of  them ; 


(;i)  Art.  330  C.  0.  (m)  Art.  196. 

(o)  Art.  329  C.  C.  (x)  Art.  197.    In  French  law  legiti- 

{p)  Art.  333  C.  C.  mation  cannot  be  posterior  to  maniage. 

Iq)  Art.  331  C.  C.  See  Code  Civil,  art.  331,  and  Beaudier 

(r)  C.  C.  Art.  194.  v,   Mangin    (1870),    Dalloz,    1873,    i. 

'{8)  See  art.  180,  afite,  p.  333.  124. 

(0  Art.  195. 

B.C.L. — ^voL,  n.  24 
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(2)  The  applicant  must  have  no  legitimate  or  legitimated  children 
or  descendants  of  sach  children ; 

(3)  The  father  and  mother  of  the  child  must  be  incapable  of 
legitimating  it  by  subsequent  marriage; 

(4)  The  applicant,  if  married,  must  have  the  consent  of  the 
other  spouse  (?/). 

If  a  father  or  mother  has  expressed,  in  a  will  or  public  act,  the 
desire  to  legitimate  a  natural  child,  the  latter  may,  after  the  death 
of  the  father  or  mother,  apply  for  legitimation,  provided  that  condi- 
tions  (2)  and  (3),  above  stated,  are  present  (^).  The  application 
must  be  notified  to  two  of  the  nearest  relatives,  up  to  the  fourth 
degree,  of  the  father  or  mother  {z). 

An  application  for  legitimation,  accompanied  by  the  necessary 
documents,  must  be  presented  to  the  Court  of  Appeal  in  whose 
jurisdiction  the  applicant  resides  {a).  The  Court,  on  the  conclusions 
of  the  Attorney-General,  declares  whether  the  conditions  above 
referred  to  exist,  and  consequently  whether  the  application  can  or 
cannot  be  granted  (6). 

If  it  decides  this  point  affirmatively,  the  Attorney-General 
forwards  it,  together  with  the  documents  relating  thereto  and  the 
information  taken  by  him  ex  officio,  to  the  Minister  of  Grace  and 
Justice,  who,  having  consulted  the  Council  of  State  on  the  matter, 
makes  a  report  to  the  King  (c). 

If  the  legitimation  is  granted,  the  royal  decree  is  addressed  to 
the  Court  which  gave  its  opinion  on  the  application,  transcribed  on 
a  register  kept  for  the  purpose,  and,  at  the  instance  of  the  interested 
parties,  noted  on  the  margin  of  the  act  of  birth  of  the  child  (d). 

Legitimation  by  royal  decree  produces  the  same  effects  as 
legitimation  by  subsequent  marriage,  but  only  from  the  date  of  the 
obtaining  of  the  decree,  and  as  regards  the  father  or  mother  who 
has  applied  for  it(e). 

Spain. — Legitimation  per  subBequenB  matrimonixun. — Only  natural 
children  can  be  legitimated ;  and  by  "  natural  children  "  the  law 
understands  those  born  out  of  wedlock  of  parents  who  were  capable 
of  marrying  with  or  without  dispensation  (/). 

(V)  Art  198.  (c)  Art.  200. 

(2)  Ai-t.  199.  [d)  I  hid. 

(a,  Art'aOO  (c)  Ai-t.  201. 

(h)  IM.  (/)  C.  C.  Alt.  119. 
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Legitimation  is  effected  (g)  either  by  subsequent  marriage  (li)  or 
by  royal  letter  (i).  Only  children  recognised  by  their  pajents 
acknowledged  before  or  after  the  celebration  of  marriage  are  legiti- 
mated by  the  former  method  (k).  Children  so  legitimated  have  the 
same  rights  as  legitimate  children  (Q.  In  every  case  the  legitima- 
tion takes  effect  as  from  the  day  of  the  marriage  (m).  The  descen- 
dants of  the  child,  deceased  before  the  marriage  of  his  parents,  are 
legitimated  thereby  (n). 

Legitimation  by  Boyal  Decree. — In  the  case  of  legitimation  by  royal 
letter,  the  following  conditions  must  unite : — 

(1)  Legitimation  per  subseqtiens  matrimonium  must  be  impossible; 

(2)  The  legitimation  must  be  demanded  by  the  parents  or  by  one 
of  them ; 

(8)  There  must  be  no  legitimate  child  or  children  legitimated 
pp.r  subsequena  matHmonium  or  any  descendants  of  such  children  ; 

(4)  If  the  legitimation  is  applied  for  by  one  spouse,  the  consent 
of  the  other  must  be  obtained  (o). 

Legitimation  by  royal  letter  may  be  obtained  by  an  infant  if 
legitimation  by  subsequent  marriage  is  not  possible  owing  to  the 
father  and  mother  having  predeceased  him,  and  if  they  had  mani- 
fested, in  a  testament  or  other  public  act,  an  intention  to  legitimate 
him,  subject  to  condition  (S)  supra  as  to  legitimate  or  legitimated 
children  {p). 

Legitimation  by  royal  .letter  gives  the  child  legitimated  a 
right  to  the  name  of  the  parents  demanding  it,  to  aliment  and  to 
the  successoral  part  (q).  It  may,  however,  be  impugned  by  parties 
who  allege  that  their  rights  are  prejudiced  and  that  the  child  is 
not  entitled  to  legitimation  under  any  of  the  conditions  above 
stated  (r). 

SwitEerlaad. — Legitimation  per  subsequens  matrimonium. — Under 
the  Swiss  Code  any  child  born  out  of  wedlock  is  legitimated  by  the 
marriage  of  his  parents  (a).  The  parents  are  required  to  give 
notice  to  the  officer  of  civil  status  at  the  time  of  their  marriage  or 

(g)  Art.  120.  (n)  Art.  124. 

(h)  Ibid,  (o)  Art.  125. 

(0  76/(7.  (p)  Art.  126. 

(k)  Art.  121.  {q)  Art.  127- 

(/)  Art.  122.  (r)  Art.  128. 

(m)  Art.  123.  («)  S.  258. 

24—2 


Digitized  by 


Google 


372  LEGITIMACY, 

immediately  after  of  their  joint  illegitimate  children  ;  but  such 
a  declaration  is  not  essential  to  the  legitimation  (t). 

Imgitimation  by  Decree  of  a  Court. — A  child  born  of  parents  who 
have  promised  to  marry  each  other,  but  have  been  prevented  from 
doing  so  by  the  death  or  loss  of  capacity  of  either  of  them,  may  be 
legitimated  by  a  Court  upon  the  application  of  the  other  parent  or 
the  child.  When  the  child  is  of  full  age  no  such  application  may 
be  made  except  with  his  consent ;  and  upon  his  death  the  right  of 
applying  for  legitimation  passes  to  his  issue  (n). 

Legitimation  may  be  impeached  by  the  presumptive  heirs  of  the 
parents  or  by  the  proper  authority  in  the  canton  of  origin  of  the 
father  within  three  months  after  they  have  received  notice 
thereof,  by  proving  that  the  child  was  not  born  of  his  supposed 
parents  (x). 

A  legitimated  child  has  the  same  rights  as  against  his  parents 
and  their  relatives  as  he  would  have  if  he  were  born  in  wedlock, 
and  the  benefit  of  his  legitimation  accrues  to  his  descendants  (y). 

The  reader's  attention  should  also  be  drawn  to  the  fact  that  under 
the  Swiss  Code  an  illegitimate  may  be  placed,  even  in  the  absence 
of  a  marriage  or  promise  of  marriage  between  his  parents,  in  a 
position  very  nearly  approaching  to  that  of  legitimacy  by  means 
of  a  recognition  by  the  father  or  of  a  declaration  of  paternity  by 
the  Court  {Ziisprechung  mit  Standesfolge),  as  described  in  the. 
chapter  on  the  Alimentary  Obligation  (z). 

Bussia. — In  Eussia  legitimation  per  rescriptum  principis  seems  to 
have  been  common  in  the  early  part  of  the  last  century.  It  was 
rendered  practically  impossible  by  a  Ukase  of  July  29th,  1829. 
But  under  art.  11  (2)  of  the  law  of  March  12th,  1891,  the  Czar  may 
legitimate  for  special  purposes,  e.g.,  that  of  succession,  children 
born  of  marriages  that  are  subsequently  annulled  on  the  ground  of 
illegality  (a). 

Children  bom  before  the  marriage  of  the  parents  and  then 
legitimated  have  all  the  rights  of  succession  recognised  by  law  as 
belonging  to  legitimate  children,  and  thus  have  been  allowed  to  take 

(t)  S.  ?59.  (x)  S.  262. 

(u)  b.  260.     This  proyieion  is  des-  (y)  S.  263. 

tined  when  it   comes   into   force  to  (z)  See  below,  ch.  ix, 

supersede  the  cantonal  provisions  re-  (a)  1895,  J.,  p.  521. 
ierred  to  at  p.  366,  n.  (A). 
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the  benefit  of  succession  opened  before  their  legitimation  which 
they  could  not  claim  themselves  and  which  would  have  passed  to 
more  distant  relations  (b). 


SECTION  V. 

Private  International  Law. 

Legitimacy. — Of  the  two  facts  mentioned  above  as  conditions  of 
legitimacy  by  birth  (c),  the  first,  namely,  the  lawfulness  of  the 
marriage,  is,  generally  speaking,  decided  by  the  personal  law  of  the 
parties  so  far  as  their  capacity  to  contract  marriage  is  concerned, 
and  by  the  lex  loci  celehrationis  with  regard  to  the  formalities  of 
the  contract,  with  certain  exceptions,  and  is  considered  under  the 
head  of  marriage.  The  second  question,  whether  the  child  is  the 
fruit  of  that  marriage  or  is  legitimate,  is  decided  by  the  personal 
law  of  the  mother's  husband  (according  to  the  balance  of  opinion) 
at  the  time  of  the  child's  birth  (d).  A  claimant  must  show  that 
he  is  legitimate  by  his  personal  law,  and  a  child  so  legitimate 
should  be  recognised  everywhere  else  as  legitimate  (e).  If  that 
personal  law  lays  down  certain  presumptions  with  regard  to  this 
which  are  not  controverted  by  other  evidence,  the  proof  of  the  fact 
which  it  requires  must  be  given ;  though  the  rules  of  what  is  rele- 
vant evidence  must  also  comply  with  the  law  of  the  place  where  it 
is  sought  to  be  used  (/).  Such  are  the  provisions  of  arts.  313  and 
816  of  the  French  Civil  Code ;  and  juristic  opinion  seems  to  favour 
the  view  that  such  presumptions  as  to  paternity  are  substantial 
rights  of  the  child  to  which  foreign  Courts  should  give  effect.  In 
France  the  personal  law  governs  the  status  of  legitimate  or  illegiti- 
mate maternity  (flf).  Some  opinions,  however,  would  apply  the  lex 
fon  to  decide  proof  of  legitimacy  (A).  The  English  Legitimacy 
Declaration  Act  is  only  available  to  persons  who  are  natural-born 

{h)  For  legitimation  in   Bussia  of  600;  Westlake,  p.  96;  and  this  was 

foreign  children,  see  1902,  J.,  p.  483.  Burge's  view,  i.  pp.   88  and  89.    So 

(c)  See  p.  266.  d'Argentr^,  Bonllenois,  Bouhier  and 

(d)  Bar,  p.  433,  citing  authorities.  Froland,  Weiss,  iv.  13. 
Weiss  would  apply  the  personal  law  of  (^)  1903,  J.,  350. 

the  child  at    the  date  of   his   birth  (h)  Savigny,    s.    377,    at    p.    284. 

(iv.  25 — 27).  English  law  would  do  so  except  in  the 

(e)  Weiss,  iv.  13.  case  specified  above. 
(/)  Weiss,  iv.  15,  citing    1887,  J. 
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British  Bubjects  or  whose  claims  to  be  such  depend  on  their  legiti- 
macy, or  on  the  validity  of  a  marriage,  and  are  domiciled  in 
England  or  Ireland,  or  claim  any  real  or  personal  estate  situate  in 
England  (i).  In  Boumania  the  proof  of  legitimacy  is  held  to 
depend  on  the  personal  law  of  the  child  ( j). 

In  Switzerland  the  question  of  legitimacy  of  the  child  is  deter- 
mined according  to  the  law  of  the  place  of  origin,  and  is  regulated 
until  the  Federal  Code  comes  into  force  by  the  cantonal  laws  (A:). 
Under  the  Code  an  action  of  paternity  may  be  brought  either 
in  the  Court  of  the  Swiss  domicil  of  the  plaintiff  at  the  date 
of  birth  or  of  the  domicil  of  the  defendant  at  the  time  of  action 
brought  (I) ;  and  a  Swiss  citizen  domiciled  abroad  may  be  sued  in 
his  place  of  origin,  provided  the  mother  and  child  are  also  domiciled 
abroad  (m). 

In  German  law  the  question  whether  a  child  born  in  wedlock  or 
within  the  prescribed  time  after  the  dissolution  of  the  mother's 
marriage  is  the  child  of  the  mother's  husband  is  determined  by  the 
law  of  the  country  of  which  such  husband  was  a  subject  at  the  time 
of  the  child's  birth ;  in  the  event  of  his  having  died  before  such 
birth  it  depends  on  the  law  of  the  country  of  which  he  was  a  subject 
at  the  time  of  his  death  (71).  The  question  whether  the  child  of  a 
putative  marriage  is  to  be  deemed  legitimate  depends  on  the  law  of 
the  country  of  which  the  child's  father  was  a  subject  at  the  time 
of  its  birth ;  in  the  event  of  his  having  died  before  the  birth  it 
depends  on  the  law  of  the  country  of  which  the  father  was  a  subject 
at  the  time  of  his  death  (o). 

The  effect  of  judgments  or  sentences  pronounced  in  suits  for 
establishing  the  status  of  legitimacy  which  have  been  duly  insti- 
tuted and  prescribed  will,  it  is  conceived,  be  recognised  by  the 
judicial  tribunal  of  a  foreign  country,  in  every  case  in  which 
they  would  be  conclusive  in  that  country  where  they  have  been 
pronounced  (p), 

(f)  21  &  22  Vict.,  0.  93.  Code,  a  61. 

Ifj  1902,  J.  178.  (0  S.  312. 

(k)  See   Federal  Law,  June  2dth,  (m)  S.  313. 

1891,   8.  8,  vliich    will   continue   to  (n)  Intr.  Stat,  to  C.  C,  art  18. 

govern  the  legal  relations  of  foreigners  (o)  See  note  5  to  art.  18  of  tbe  Intr. 

in  Switzerland  and  of  Swiss  citizens  in  Stat,  in  Planck's  edition, 

foreign  countries  after  the  Civil  Code  (p)  Burgundus,  Tract.  3,  No.  12; 

has  come  into  force.    Final  title  of  the  D'Argentr^   In  Cons.  Brit.,  art.  218, 
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Illegitimacy. — On  general  principles  it  seems  that  the  status  of 
illegitimacy  or  natural  filiation,  like  that  of  legitimacy,  is  governed 
as  to  its  creation  and  effects  by  the  personal  law  of  the  parties. 
The  proof  and  effect  of  voluntary  or  obligatory  acknowledgment 
depend  on  the  personal  law  of  the  parents  at  the  birth  of  the 
child  (q),  subject  to  this  being  allowed  by  the  lex  firti  and  the  form 
of  acknowledgment  satisfying  both  laws  (r).  If  the  personal  laws  of 
the  parent  and  child  are  not  the  same,  there  are  different  opinions 
as  to  which  should  prevail  («)• 

In  German  law  the  question  whether  an  illegitimate  child  is  the 
child  of  a  person  alleged  to  be  its  father  is  determined  by  the  law 
of  the  country  of  which  the  mother  is  a  subject  at  the  time  of  such 
child's  birth  (0- 

In  English  law  it  seems  that  the  personal  law  of  the  father  should 
govern  the  validity  of  legitimation  of  a  child  by  acknowledgment  (u). 

The  rights  of  illegitimate  children  in  succession  to  movable 
property  are  determined  by  the  personal  law  of  the  parent  (x). 

Legitimation. — The  diversity  already  illustrated  in  the  jurispru- 
dence of  different  countries  with  regard  to  legitimation  may 
produce  a  conflict  between  the  law  of  the  country  in  which  the 
person  was  born  and  that  of  the  actual  domicil  of  his  parents  at  the 
time  of  their  marriage,  or  that  of  his  parents'  domicil  at  the  time 
of  his  conception  or  birth,  or  that  of  the  place  where  the  property  is 
situated  the  title  to  which  is  founded  on  legitimacy.  A  further 
possible  alternative  law,  viz.,  that  of  the  place  where  the  marriage 
took  place,  need  not  be  considered ;  for  the  effect  of  the  marriage, 
in  rendering  the  children  legitimate,  does  not  depend  on  the  law  of 
the  country  in  which  it  takes  place,  but  on  some  other  law,  which 

6,   No.   4;   1  Boullenois,   Traits  des  (5)  In  such  a  case  Weiss  would  apply 

Statuts,  tit  2,  c  4,  Obs.  25,  p.  602.  the  personal  law  of  the  child  to  deter- 

{q)  Weiss  would  make  the  time  when  mine  the  proof  and  effects  of  natural 

the  right  is  created  between  them  de-  filiation  as  in  the  case  of  the  legitimate 

cisive,  iv.  46.  child,  iv.  53,  63 ;  see  note  (/),  p.  373, 

(r)  So  in  France,  1891,  J.  211,  Aix;  $upra. 

1893,  J.  157,  Besancon,  0.  A. ;  ibid,,  (t)  Intr.  Stat,  art.  21  ;   see  1902. 

160,  Seine   T.   0. ;  ibid.,  858,  Pau;  J.  147. 

1895,    J.   822;    1898,  J.   358,  Tunis  («)  Be  Ullee  (1886),  53  L.  T.  711  : 

T.  C. ;  1903,  J.  350,  Cassation ;  1899,  54  L.  T.  786;  Westlake,  p.  4t)3. 

J.  146,  Cassation ;  Portugal,  1896,  J.  (x)  Doglioni   v.    Crispin    (1866),    1 

204 ;  Brazil,  1896,  J.  204 ;  Weies,  iv.  H.  L.  306. 
45,  53,  57  :  and  see  Italy,  1892,  J.  514. 
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has  conferred  on  them  a  pre-existing  status  or  capacity  to  become 
legitimated  by  the  marriage.  They  may  be  rendered  legitimate^ 
notwithstanding  that  the  law  of  the  country  in  which  the  parents 
married  rejects  legitimation  per  subsequens  matrimonium;  and  on 
the  other  hand,  notwithstanding  that  it  admits  that  institution,  they 
may  retain  their  illegitimacy.  Thus  a  marriage,  although  it  takes 
place  in  England,  may  confer  legitimacy  on  a  child  whose  domicil 
of  origin  is  in  France ;  but  a  marriage,  although  it  takes  place  in 
Scotland,  will  not  confer  legitimacy  on  the  child  whose  domicil  of 
origin  is  in  England  (v). 

Domicil  of  Origin  or  Actual  DomiciL — ^According  to  the  opinion 
of  some  jurists,  the  qualities  which  a  personal  universal  law 
has  once  conferred  are  so  indelibly  impressed  on  the  person  that 
they  accompany  him  to  all  places,  and  are  not  affected  by  any 
change  of  his  domicil.  Thus  they  consider  not  only  that  the 
status  of  legitimacy  or  illegitimacy,  and  the  capacity  or  incapacity 
to  be  legitimated  per  siCbsequens  matrimonium,  depend  on  the  law  of 
the  domicil  of  origin,  but  that  the  period  of  majority  is  also  deter- 
mined by  that  law ;  and  that  if  the  person  had  not  attained  the  age 
of  majority  prescribed  by  it,  he  is  a  minor  in  any  other  country  in 
which  he  acquired  another  domicil,  notwithstanding  he  had 
attained  the  age  which,  by  the  law  of  the  latter  domicil,  was  that 
of  majority  (z). 

A  doctrine  which  had  the  effect  of  making  the  competence  of  a 
person  to  contract,  and  the  validity  of  his  transactions  with  others, 
depend  on  the  law  of  a  country  with  which  he  had,  perhaps,  ceased 
to  be  connected  from  the  earliest  years  of  his  infancy,  was  so  much 
opposed  to  those  considerations  of  mutual  interest  and  convenience 
on  which  alone  the  recognition  of  foreign  laws  takes  place,  that  it 
has  been  rejected  by  the  greater  number  of  jurists.  They  consider 
that  when  the  domicil  of  origin  has  been  changed,  the  law  of  that 
domicil  no  longer  prevails,  but  yields  to  that  of  the  new  domicil. 
Bodenburg  maintains  this  opinion ;  '^  personsB  enim  status  et 
conditio  cum  tota  regatur  a  legibus  loci,  cuiilla  sese  per  domicilium 

(t/)  Con ty's  case,  MoDro  r.  Saunders,  {z)  Huber,  lib.  1,  tit.  3,  s.  12,  de 

see  in/ray    p.   381.      So    in    France,  Conflict.  Leg. ;  Frol.  Mem.  c.  7,  ss.  13, 

Skottove  V.  Ferrand,  Dall.,  1857,  i.,  14;  2Boiill.Ob8.32,pp.  7, 14;Bouhier, 

423 ;  Couibin  r.  Yerri^re,  Dall.,  1878,  Cout  de  Bourg.  c.  22,  ss.  4—10 ;  cited 

i.,  193;  Joly  v.  Perkins,  1887,  J.  183.  by  Burge,  i.  103. 
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subdiderity  utique  mutato  domicilio,  mutari  et  necesse  est  personam 
conditionem  "  (a). 

It  is  also  adopted  by  Hertius,  "Status  et  qualitas  personae 
regitar  a  legibus  Ioci,*cai  ipse  sese  per  domicilium  subjecit ;  atque 
inde  etiam  fit  nt  quis  major  hie  alibi,  mutato  scilicet  domicilio, 
incipit  fieri  minor  "  (6). 

Burgundus  says,  *'  Condicio  personas  a  causa  domicilii  tota 
regitur  .  .  .  proinde  ut  sciamus  .  .  .  qua  setate  minor  contrahere 
possit,  .  .  .  respioere  oportet  ad  legem  domicilii  .  .  .  consequent 
ter  dicemus,  si  mutaverit  domicilium  persona,  novi  domicilii  con- 
dicionem  induere  "  (c)- 

D'Argentr^  gives  this  rule:  "Locus  originis  nusquam  in  foro 
considerationem  habet,  cum  aliud  domicilium  proponitur  "  {d). 

Lauterback's  doctrine  is,  "  Tota  enim  personae  conditio  et  status 
regitur  a  legibus  loci  cui  ipsa  sese  per  domicilium  subjecit  "  (e). 

Pothier  holds  that  "le  changement  de  domicile  d6livre  les 
personnes  de  Tempire  des  lois  du  lieu  du  domicile  qu'elles  quittent, 
et  les  assujettit  a  celles  du  lieu  du  nouveau  domicile  qu'elles 
acquierent"  (/). 

BouUenois  admits  that  the  status  of  the  person  depends  on  the 
law  of  his  actualjdomicil,  but  he  makes  an  exception  in  respect  of 
the  status  of  majority  or  minority,  which  he  insists  depends  on  the 
law  of  the  domicil  of  origin  (g).  Merlin,  in  the  earlier  edition  of 
his  "  Repertoire  Universel,"  strenuously  maintained  the  same 
opinion  (A).  He,  however,  afterwards  changed  it,  and  is  to  be 
added  to  the  number  of  those  who  consider  that  the  status  of 
majority  or  minority  is  governed  by  the  law  of  the  actual  domicil, 
and  not  of  the  domicil  of  origin  (i).  The  modern  French  authori- 
ties determine  it  by  the  law  of  the  nationality  (A;). 

It  is,  however,  to  be  remarked  that  the  jurists  who  have  adopted 

(a)  Rodenb.,  p.  2,  tit.  2,  c.  1,  n.  3.  (/i)  Tit.  Majorite,  s.  4. 

(b)  Hertius,  Opera,  a.  4,7p.  123,  s.  8 ;  (t)  Merlin,  tit.  Majority,  Add., 
P.  Voet,  de  Stat.,  s.  4,  c.  2.                        1824  ;  EfPet  Betro.  Sect  3,  s.  2,  art.  5, 

(f)  Burgundus.  Trait.  2,  nn.  6,  7.  n.  3.    And  see  these  titles  and  Autoris. 

(d)  D'Argentxe,  art.  218,  Gl.  6,  Marit.  in  the  Edit,  of  1827,  cited  by 
n.  49.  Burge,  i.  104. 

(e)  Lauterb.  de  Domicil.  Thes.,  69.  (k)  Vincent  and   Penaud  Diet.,   p. 
(/)  Pothier,  torn.    1,  c.  1,   n.    13,       544,  Paris,  February  28th,  1858,  s.  61, 

p.  3.  i.,  305. 

Q/)  Tom.  2,  p.  19. 
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the  doctrine  of  the  actual  domicil  do  not  extend  it  to  the  status  of 
legitimacy  (I).  It  still  remains  to  be  determined  by  the  law  of  the 
domicil  of  origin,  notwithstanding  there  might  have  been  another 
domicil  acquired  by  the  parents,  or  by  their  offspring  before  their 
marriage.  From  the  very  nature  of  this  status,  there  seems  great 
propriety  in  considering  it  to  have  been  conferred  at  the  time  of 
birth,  and,  therefore,  to  have  been  derived  from  the  law  of  the 
country  in  which  the  parents  were  then  domiciled.  The  conse- 
quences of  this  status  are  generally  so  exclusively  confined  to  the 
person  himself  and  his  family,  that  the  law  of  the  domicil  of  origin 
may  be  adopted,  without  that  prejudice  to  the  interests  of  other 
persons  which  would  result  from  its  adoption  in  deciding  on  the 
status  of  majority. 

BouUenois  classes  the  status  of  legitimacy  or  illegitimacy  as  one 
of  those  etats  et  conditions  de  personnes  which  confer  rights  founded 
on  public  reasons,  and  of  universal  prevalence,  and  which,  on  this 
account,  ought  not  to  be  subject  to  any  change.  ''  Je  r^ponds  a  cet 
^gard,  qu'il  faut  distinguer  entre  les  6tats  et  conditions  des  per- 
sonnes,  qui  sont  des  droits  fond6s  sur  des  raisons  publiques, 
admises  dans  toutes  les  nations,  et  qui  ont  une. cause  absolument 
^trang^re  au  domicile ;  en  sorte  que  le  domicile,  au  jour  que 
rhomme  est  affects  de  ces  6tats  et  de  ces  conditions,  n'y  infiuant 
en  aucune  maniere,  le  domicile  nouveau  n'y  sauroit  influer,  mais 
bien  les  raisons  publiques,  sup^rieures  a  celles  du  domicile,  aux- 
quelles  toutes  les  nations  deferent ;  comme  sont  Tinterdiction  pour 
d6mence,  ou  pour  prodigality,  T^mancipation  par  lettres  du  prince, 
la  naissance  legitime,  la  noblesse,  Tinfamie,  &c. 

'^Ges  6tats  ne  changeant  pas  par  le  changement  de  domicile: 
c'est  pour  ces  6tats  qu'il  est  vrai  de  dire,  par  forme  d'observation 
et  de  remarque,  qu'ayant  d'abord  fix6  la  condition  de  la  personne, 
le  changement  de  domicile  ne  les  fait  pas  cesser  "  (m). 

In  a  preceding  part  of  his  work  the  same  author  still  more 
explicitly  asserts  this  principle,  and  referring  to  the  particular 
status  of  legitimacy,  says,  "Ces  loix  sont  faites  principalement 
pour  les  personnes,  et  pour  assurer  leur  ^tat  personnel,  en  sorte 
qu'un    homme    d^clar^    legitime    ou  batard    par    un    jugement 

(/)  Buding  V.  Smith  (1821),  2  Hag.  (m)  Boulienoie,  torn.  2,  tit.  2,  c.  1, 

Cons.  Rep.,  371 ;  Voet,  ad  Pand.,  iv.,      Obs.  22,  p.  10. 
tit.  i.,  8.  2  9. 
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competent,  porte  cet  6tat  par-tout  ou  il  peut  aller ;  et  cet  6fiat  est 
du  nombre  de  ceax  qui  sont  ind^pendants  de  tout  changement  de 
domicile,  parceque  ce  n'esfc  pas  la  loi  particuliere  du  domicile  qui 
determine  cet  ^tat,  mais  les  loix  publiques  de  toutes  les  nations. 

'^G'est  pourquoi  si  par  les  loix  d*un  rojaume,  un  bomme  n6 
batard  est  l^gitim6  par  un  mariage  subsequent,  ou,  au  contraire, 
si  par  les  loix  du  royaume,  tel  mariage  subs^quenfc  ne  legitime  pas 
<;omme  en  Angleterre,  je  suis  persuade  que  le  Franfois  legitime  de 
•cette  maniere,  doit  etre  regards  comme  legitime  par- tout,  meme  en 
Angleterre,  et  que  le  batard  Anglois  non  legitime  en  Angleterre  par 
le  mariage,  doit  Stre  tenu  pour  batard,  meme  en  France. 

'' J'applique  encore  cette  decision  a  un  enfant  Anglois  n6  en 
Angleterre  d'un  concubinage,  et  dont  les  pere  et  mere  Angloi& 
«eroient  venus  demeurer  en  France,  et  j  auroient^t^  mari^s  sans  s'y 
«tre  fait  naturaliser,  parcequ'^tant  v^ritablement  strangers,  et 
comme  tels  soumis  aux  loix  d'Angleterre,  leur  enfant  ne  peut  pas 
4tre  suivant  ces  loix,  batard  en  Angleterre  de  naissance,  et  etre 
regards  comme  legitime  en  France,  parcequ'il  porte  par-tout  I'^tat 
<et  la  condition  dont  il  est  par  les  loix  de  sa  nation  "  (n). 

This  opinion  is  adopted  by  Merlin  (o),  and  has  not  been  contro- 
verted by  any  writer,  the  ground  assigned  for  it  being  the  possibility 
of  a  contract  by  the  parents  to  legitimate  the  child  after  its  birth 
at  the  time  of  its  conception  or  birth,  though  Fhillimore  regards 
this  reasoning  as  applicable  to  personal  incapacity,  such  as  previous 
marriage,  rather  than  to  incapacity  due  to  the  law  of  the  parents* 
•domicil  (p). 

Savigny  prefers  the  law  of  the  father's  domicil  at  the  date  of 
marriage  as  the  law  governing  the  power  of  legitimation,  treating 
as  immaterial  the  law  of  his  domicil  at  the  date  of  the  child's  birth, 
because  the  act  of  legitimation  is  dependent  on  the  father's  volun- 
tary recognition  (9).  Bar  is  of  the  same  opinion,  which  he  declares 
is  the  prevailing  view,  though  for  the  decision  whether  the  child 
is  born  in  wedlock  he  would  choose  the  law  of  the  father's  domicil 
at  the  child's  birth,  and  would  submit  to  the  same  law  the  effect 
to  be  assigned  to  presumptions  as  to  the  child's  paternity,  which 
he  regards  as  rights  of  the  child  and  not  rules  of  law  binding 

(n)  Boullenois,  torn.  1,  tit.  1,  c.  2,      Legltim.,  as.  1,  2. 
Obs.  4,  p.  62.  {p)  I.  L.,  iv.,  8.  540. 

(o)  MerL  Questions   de  Dint.,  tit  {q)  S.  iJ80,  Guthrie,  302. 
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the  judge  {lex  fori)  (r).  Wharton  also  adopts  the  law  of  the  father's 
domicil  at  the  time  of  marriage  («).  SchaefiEner,  however,  would 
adopt  the  law  of  the  domicil  at  the  time  of  the  child's  hirth  (0. 
The  Courts  of  Scotland  and  English  judicial  authority  have  also 
declared  in  favour  of  the  law  of  the  father's  domicil  at  the  time 
of  marriage  as  determining  the  legal  effect  of  that  marriage  on 
the  status  of  the  children,  in  preference  to  that  of  the  father's 
domicil,  at  the  time  of  birth,  in  case  of  conflict  between  the  twa 
(which  has  not  yet  arisen)  («). 

Where  the  father  and  child  are  subject  to  different  personal  laws,  it- 
has  been  disputed  whether  the  legitimation  to  be  effective  must 
comply  with  the  law  of  the  father  or  the  child ;  but  the  balance  of 
authority  and  practice  is  in  favour  of  that  of  the  father ;  and  even 
if  the  personal  law  of  the  child  forbids  it,  e.g.,  in  the  case  of  adulterine- 
children,  it  has  been  said  that  this  prohibition  should  not  have  any 
effect  outside  the  territory  of  that  law  (x).  In  the  case,  however,  of 
legitimation  in  connection  wiiih  the  right  to  bear  a  title  a  refusal 
of  such  an  effect  to  legitimation  imposed  by  the  law  of  the  father 
will,  it  seems,  be  recognised  outside  the  State  to  which  the  father 
belongs  (y).  The  personal  law  of  the  mother,  although  the  child 
generally  follows  this  during  minority  till  legitimation,  should  not^ 
according  to  Bar,  be  considered,  although  in  France  this  has  been 
thought  otherwise,  and  so  decided  on  the  ground  of  ordre  public  (z)^ 


(r)  Bar,  pp.  433—436. 

(«)  S.  240,  and  so  Evereler,  p.  503. 

(t)  Savigny,  Guthrie,  302,  308. 
Weiss  rejects  this  (iv.  87). 

(m)  Munro  r.  Munro  (1840),  7  CI.  & 
F.,  842,  Lords  Cottenham  and 
Brougham ;  aliter,  however.  Lord 
Hatherley;  Udny  r.  Udny,  (1869) 
L.  R.  1  Sc.  App.  at  p.  447. 

{x)  The  Hague  Conferences,  the 
Institute  of  Int.  Law,  and  Bar,  p.  436, 
uphold  the  law  of  father  only ;  cited 
by  Weiss  (iv.  84)  and  Duguit,  Kolin, 
and  Martens  (s.  14)  require  law  of 
father  and  child  to  allow  it.  The 
Argentine  Ck)de,  while  refusing  any 
recognition  in  Argentina  to  children 
bom  of  adulterine,  incestuous  or  sacri- 
legious (».e.,  with  priests)  connections, 


even  though  the  parents*  domicil  at 
the  time  of  birth  does  not  oppose  it,, 
expressly  allows  it  in  such  cases  out- 
side Argentina  to  produce  in  Argentina 
all  the  effects  allowed  to  it  in  the 
country  where  it  takes  place  (Daireaux,. 
J.,  1886,  297,  cited  by  Bar,  p.  437).  In 
Spain  it  has  been  held  that  by  dispen- 
sation from  the  Pope  a  child  of  a  priest 
who  was  afterwards  allowed  to  with- 
draw from  orders  can  be  legitimised  by 
his  father's  marriage :  1893,  J.  625;  see 
Code  Civil  (French),  s.  335,  and  law  of 
Nov.  7,  1907. 

(y)  So  in  France  (1879,  J.  391)  and 
in  Germany  (1880,  Dec.  ii.,  s.  39,  p- 
145),  cited  by  Bar,  p.  438. 

(z)  Cour  de  Cassation,  November 
23rd,  1857,  though  this  reasoning  has- 
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The  principle  of  ordre  public  as  a  ground  for  applying  French  law 
to  the  status  of  a  child  born  belonging  to  a  country  like  England 
or  Bussia,  which  does  not  admit  of  legitimation  or  acknow- 
ledgment respectively  has  been  disapproved  by  modern  French 
opinion  (a). 

Dmnay's  Case  (Prance). — The  earliest  reported  decision  on  conflict 
of  law  in  legitimacy  is  to  be  found  in  the  ''  Journal  des  Principals 
Audiences  du  Parlement." — Guessiere  {b);  *  *  Jeanne  Peronne  Dumay, 
a  native  of  Flanders,  had  a  son  by  the  Conty  du  Quesnoy,  a  native 
of  Picardy.  After  the  birth  of  this  child  the  parents  went  to 
England,  and  were  there  married,  and  the  question  was,  whether 
the  son  was  to  be  considered  legitimate  by  the  law  of  France  and 
entitled  to  succeed  to  the  property  of  his  deceased  father  in  that 
country.  It  was  decided,  on  appeal,  that  he  retained  his  original 
status  or  capacity  to  become  legitimated  by  the  subsequent 
marriage  of  his  father  and  mother,  and  that  the  place  in  which  that 
marriage  took  place  was  material  only  as  it  regarded  the  solemni- 
ties which  constituted  its  validity ;  but  with  respect  to  its  civil 
effects,  the  laws  and  customs  of  the  domicil  of  the  contracting 
parties  were  alone  to  be  considered." 

This  decision  clearly  establishes  that  neither  the  law  of  the 
actual  domicil  of  the  parents,  nor  that  of  the  place  in  which  their 
marriage  was  celebrated,  determined  the  status  of  the  party,  but 
that  the  capacity  to  become  legitimated  had  been  conferred  by  the 
law  of  France,  his  domicil  of  origin,  and  was  retained  by  him. 

English  and  Scots  Law. — In  England  and  Scotland  it  is  now 
settled  law  that  in  order  that  a  child  may  be  legitimised  by  subse- 
quent marriage,  it  is  requisite  that  such  legitimation  should  be 
allowed  by  the  law  of  the  father's  domicil  both  at  the  time 
of   conception   or    birth    and  at  the  time  of  the  marriage  (c); 

not  been  approved  of :   1893,  J.  356,  ibid.  46. 

Clunet;  Bar,  p.  438;  Weiss,  iv.  85;  (h)  2  Tom.,  liv.  7,  c.  7  ;  Burge,  i., 

and  see  1879,  J.  393.    In  Boumania  a  106. 

natural  child  follows  the  condition  of  (r)    Bose    v.    Boss    or    Monra    v, 

the  mother  in  preference  to  that  of  the  Saunders,  Fac.  Coll.  May  15th,  1827  ; 

adoptive  father :  1903,  J.  929.  4  Wilson  &  Shaw,  289 ;  6  Bligh,  468 ; 

(a)  Weiss,  iv.  45;  but  if  the  father  Shedden  r.  Patrick,  July  1st,  1803, 

by  naturalization  acquires  a  new  per*  Diet.  Decis.  Court  of  Session,  Foreign, 

sonal  law  which  allows  it,  it  will  apply  Appendix,  n.  6;   5  Pat.  194;   (1849) 

to  children  bom  before  naturalization,  11  Sc.  Sess.  Cas.,  2nd  Ser.,  1333 ;  (1854) 
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compliance  \^ith  one  of  these  laws  only  is  not  enough.  The  power 
of  legitimation  is  npt  affected  by  the  fact  of  one  or  both  of  the 
parties  having  married  another  person  and  having  had  children 
between  the  times  of  the  birth  of  the  natural  child  and  of  their 
subsequent  marriage  to  each  other  (d),  nor  does  it  matter  whether 
the  law  of  the  place  of  the  child's  birth  or  of  the  subsequent 
marriage  allows  of  such  legitimation  or  not(e).  But  such  legiti- 
mation, though  recognised  by  our  law  as  fixing  the  status  of  the 
child,  does  not  have  all  the  effects  of  legitimacy  in  our  law,  e.^.,  as 
regards  nationality  or  succession  to  property  (/). 

Foreigni  Law. — It  has  been  shown  that  upon  legitimation  the 
child  acquires  the  personal  law  of  its  father,  whether  domicil  or 
nationality  (^),  as  it  exists  at  the  time  of  marriage.  In  accordance 
with  the  views  of  the  modern  jurists  already  cited  (ft),  foreign  laws 
generally  also  seem  to  make  legitimation  by  subsequent  marriage 
depend  on  the  father's  personal  law  at  the  time  of  the  marriage  (i), 
and  independent  of  the  law  of  the  place  of  the  child's  birth, 
although  in  France,  on  the  ground  of  ordre  jniblic^  it  has  been  held 
that  the  child  of  a  French  wife  of  an  English  husband  born  in 
France,  which  was  the  matrimonial  domicil,  should  follow  its 
mother's  personal  law,  and  that  the  children  of  foreigners  should 
be  considered  as  legitimated  in  the  country  where  the  marriage 
took  place  if  such  is  its  effect  {k).    In  Germany  the  law  of  the 


1  Macq.  535;  Strathmore  Peerage, 
(1821),6Paton,  645  ;  4  Wilson  &  Shaw, 
App.  89,  n.  5 ;  Dalhousie  v.  McDouall 
(1840),  7  CI.  &  F.  817;  Munro  v. 
Munro,  ibid,,  842;  In  re  "Wright 
(1856),  2  K  &  J.  595  ;  Udny  v.  TJdny 
(1869),  L.  R.  1  Sc.  App.  447 ;  Good- 
man r.  Goodman  (1862),  3  Giff.  643; 
In  re  Grove  (1888),  40  Ch.  D.  216,  233. 

(rf)  In  re  Grove  (1888),  40  Ch.  D. 
216;  Kerr  v.  Martin  (1840),  2  Ct.  Sees. 
Gas.,  2nd  Ser.  752. 

(c)  Munro  v.  Munro,  supra,  n.  (c), 
Scottish  domicil  of  father  held  sufficient 
although  mother  English,  marriage  in 
England,  and  child  bom  in  England. 

(/)  Shedden  v.  Patrick  (1854),  1 
Macq.  535.  A  legitimated  child  of 
an  English  father  bqm  in  a  foreign 


country  is  not  in  the  position  of  the 
child  of  a  natural-born  English  subject 
under  4  Geo.  11.  c.  21.  See  cases, 
infra, 

(g)  See  chapters  on  Domicil  and 
Nationality  ;  Bar,  p.  133,  citing  Bel- 
gian, Italian,  French,  German,  and 
Austrian  laws,  and  Carmellini  Case, 
1879,  J.,  393. 

(Ji)  See  supra,  p.  379. 

(i)  So  held  in  Germany,  Oldenburg, 
1853,  cited  by  Bar,  p.  439;  so  Duguit, 

1886,  J.,  513,  and  French  Court  of 
Cassation,  November  23rd,  1 857,  though 
this  is  not  approved  of  by  modem 
opinion :  1893,  J.  356;  Bar,  p.  438. 

{k)  Bar  Gillespie,  pp.  436, 437,  citing 
the  French  decision,  Joly  v.  Perkins, 

1887,  J.,  183,  and  Duguit,  1886,  J.,  513 
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country  of  which  the  husband  is  a  subject  at  the  date  of  the 
marriage  is  alone  decisive  (/).  Foreign  Courts  have  also  had  to 
consider  what  is  the  law  to  decide  the  proper  form  of  legitimation 
or  acknowledgment;  and  in  France,  in  cases  of  legitimation  by 
marriage  abroad  of  French  bastards  born  abroad,  there  have 
been  contrary  decisions,  one  that  the  formalities  of  the  French 
law  must  be  followed,  another  that  those  required  by  the  foreign 
law  are  all  that  need  be  satisfied  (^u).  The  Swiss  Courts  have 
favoured  the  personal  law  of  the  parents  for  this  purpose  (n). 
Legitimation  after  majority  will  not  in  France  nullify  nationality 
acquired  by  a  person  jwe  soli  where  he  was  bom,  nor  will 
acknowledgment  do  so  (o). 

Effect  of  Legitimation  on  Succession. — The  general  rule,  founded  on 
principle  and  the  jurisprudence  of  the  majority  of  nations,  is  that 
the  status  of  legitimacy,  whether  original  or  acquired  by  the  subse- 
quent marriage  of  their  parents,  carries  with  it  the  right  of  succession 
to  property,  whether  real  or  personal,  and  wherever  situate  (p) ; 
while  on  the  other  hand  the  rights  of  persons  legitimated  by  order 
of  a  public  authority  are  more  restricted.  But  this  rule  has  several 
clear  exceptions.  Thus,  in  a  country  which  recognises  legitimation 
by  subsequent  marriage,  its  effects  and  the  exercise  of  the  rights 
incident  to  it  may  be  controlled  by  a  law  respecting  it  in  that 
country  with  regard  to  property  there  situated,  which  is  the  subject 
of  a  claim  grounded  on  legitimacy.  This  may  equally  be  the  case 
with  regard  to  property  situate  in  a  country  which  does  not  admit 
this  institution ;  and  so  far  as  property  in  these  countries  is  con- 
cerned, if  succession  of  a  legitimated  person  is  repugnant  to  their 
law,  his  personal  law  will  yield  to  the  lex  rei  sita  (q).   In  the  case  of 

Meili(Kiihn'8tran8lation,  1905),  p.265,  J.  337,  either  alternative  allowed. 

quotes  art.  22  of  the  German  Introd.  (w)  1892,  J.  526,  1100,  1103;  1895, 

Statute  to  the  Civil  Code  to  the  effect  J.  195. 

that  the  father's  personal  law  at  the  (o)  1903,  J.  858;  and  for  nationality 

time  o!  marriage  will  govern  provided  of   legitimised   French  children,   see 

he  be  of  German  nationality.  1895,  J.  982. 

(/)  Ibid,,  andKeidel,  1899.  J.  249.  (p)  Bar,     439,    citing  jurists;    see 

(m)  Cour  de   Paris,  1877,  J.   230;  French  law  of    August    17th,    1897, 

Appeal  Court  of  Besan9on,  ibid,,  228 ;  1898,  J.  817,  and  Russian  law,  1901, 

80  1891,  J.  598;  but  a  later  decision  J.   898;  1897,  J.  231;    1898,  J.  1108; 

supports  the  latter  case  as  an  authority  Story,   ss.    87    and    93,   citing   Lord 

in  favour  of  the  foreign  lex  loci  (1902,  Brougham. 

J.    790);    so    1892,  J.    1158;    1897,  (j)  J^.^.,  in  Argentina  the  legitima- 
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immovable  property  it  is  recognised  as  a  rule  in  many  countries  that 
the  personal  quality  or  status  of  the  person,  if  it  constitute  his  title 
to  succeed  to  such  property,  must  be  that  which  that  law  has  pre- 
scribed, and  that  it  is  one  of  those  subjects  on  which  that  law 
exclusively  decides  (r). 

Immovable  Property. — "  Jampridem  pragmaticorum  consensu  et  usu 
fori  invaluit,  ut  ubicunque  agitur  de  rerum  soli  alienatione,  mancipa- 
tione,  investitura,  successione,  aliisque  translationis  et  acquisitionis 
modis>  inspiciantur  leges  loci  ubi  res  sitae  sunt,  sive  qusBstio  sit  de 
«etate  vel  alia  qualitate,  habilitate  vel  inhabilitate  personse,  sive 
agatur  de  statuto  verbis  in  rem  sive  in  personam  directe  con- 
cepto"  («). 

J.  Voet,  in  the  summary  he  has  given  of  the  subjects  of  real 
statutes,  thus  refers  to  the  laws  of  succession  in  relation  to  real  as 
well  as  personal  property.  "  Quo  pertinent  jura  successionum  ab 
intestate  ;  quonam  ordine  ad  bona  quseque  ab  intestate  quisque  in 
capita,  vel  stirpes,  vel  lineas,  vel  jure  primogenitursB,  admittendus 
sit ;  qua  ratione  legitimi,  aut  illegitimi,  agnati,  cognati,  vocentur  ; 
quaeque  his  sunt  similia  plura  "  (0- 

English  Law. — By  the  common  law  of  England,  no  person  who  is 
not  born  in  lawful  wedlock  can  inherit  land  as  heir.  The  attempt 
of  the  bishops  to  subvert  this  fundamental  law,  by  introducing 
legitimation  per  subseqtiens  vfiatrimonium^  and  the  reply  of  the 
Lords,  form  the  celebrated  statute  of  Merton  {u).  "  Etrogaverunt 
omnes  episcopi  magnates  ut  consentirent  quod  nati  ante  matri- 
monium  essent  legitimi,  sicut  illi  qui  nati  sunt  post  matrimonium, 

tionof  incestuous  or  adulterine  children  should    exclude    the    application    of 

abroad  is  not  allo'wed  to  have  any  effect  foreign  law  except  so  far  as  this  would 

within  the  country  (Bar,  p.  437,  supray  bring  into  operation  in  its  territory  a 

p.  380),  nor  in  England  is  that  of  inces-  state  of  things  which  it  does  not  allow, 

tuouschildren,  though  a  marriage  with-  if)  See  the  English  and  American 

in  certain  of  the  prohibited  degrees  of  jurists,  passim,  and  preceding  notes, 

affinity,  e.g,,  man  and  deceased  wife's  («)  Stockman's  Decis.,  125,  n.  9. 

sister  domiciled  abroad  will,  it  seems,  (0  Voet,  ad  Pand.  lib.  1,  tit.  4,  s.  3; 

«o  far  as  succession  to  personalty  in  Rodenb.  pt.  2,  tit  2,  c.  2,  p.  109 ;  2 

England    is    concerned,    make    their  Boull.  57,  383;  2  Frol.  Mem.  c.  27, 

-children  legitimate  (Bozzelli's  Settle-  p.   1288;   Hub.  lib.  1,  tit.  3.  s.  15; 

ment,  [1902]  1  Ch.  751).    See  1896,  J.  Bm-ge,  i.  110. 

«48,  961,  Stocquart,  and  see  Foote,  95,  (w)  Mirror,  fo.   70 ;     Bracton,  63 ; 

citing  Fenton  y.  Livingstone  (1859),  3  Glanville,  by  Beames,  p.  180 ;  2  Inst. 

Macq.  H.  L. ,  497.    Bar  (p.  443)  thinks  96, 
that    internationally    no    legislation 
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quantum  ad  successionem  hsereditariam,  quia  ecclesia  tales  habet 
pro  legitimis.  Etomnes  comites  et  barones  una  voce  responderunt 
quod  nolunt  leges  Anglin  mutare  qusB  hujusque  usitatn  sunt  et 
approbatflB." 

In  defining  the  legitimacy  which  constitutes  the  title  of  the  heir, 
that  per  Bvhsequens  matrimoniuvi  is  excluded,  and  thus  it  becomes 
an  essential  quality,  inseparably  incident  to  land  in  England,  that 
it  cannot  descend  on  a  person  born  before  the  marriage  of  his 
parents ;  although  he  may  be,  for  other  purposes,  rendered  legiti- 
mate by  their  subsequent  marriage. 

Birtwhistle  ▼.  Vardill. — This  question  became  the  subject  of  a 
decision  in  the  Court  of  King's  Bench.  John  Birtwhistle  was  born 
in  Scotland.  His  father,  although  a  native  of  England,  had  gone 
to  Scotland  twenty  years  before  his  death,  and  during  the  whole  of 
that  time  was  domiciled  there.  The  mother  was  a  native  of  Scot- 
land, and  also  domiciled  there.  The  parents,  some  years  after  the 
birth  of  this  son,  married  in  Scotland.  The  father  died,  seised  in 
fee  of  certain  estates  in  England,  and  the  son  claimed  them  as  his 
heir.  Of  the  status  of  the  son  at  the  time  of  his  birth,  and  of  the 
effect  of  the  marriage  in  legitimating  the  son  in  Scotland,  there 
could  be  no  doubt,  but  the  question  was,  whether  that  status,  and 
the  capacity  conferred  by  the  law  of  Scotland,  could  prevail 
against  the  law  of  England,  where  the  property  was  situated,  which 
law  withheld  from  that  status  the  capacity  to  inherit  lands.  The 
Court  of  King's  Bench  decided  in  the  negative,  and  its  decision  was 
confirmed  by  the  House  of  Lords  on  the  unanimous  opinion  of  the 
twelve  judges  (x). 

"  Land  "  or  landed  property  for  this  purpose  does  not  include  such 
estates  in  land  as  leaseholds  or  chattels  real,  and  succession  to  these 
follows  the  same  rule  as  with  personalty ;  so  that  a  legitimated  son 
of  a  person  having  a  foreign  domicil  will  succeed  as  next  of  kin  to 
leaseholds,  situated  in  England,  of  his  father  dying  intestate,  and 
will  share  equally  with  his  brothers,  if  he  has  any,  whether  legiti- 
mate or  legitimated  in  such  succession  (?/).     Such  a  child  may  also 

(«)  Doe  dem.  Birtwhistle  andVar-  (1875),  Ir.    Law  Hep.,    9    Eq.    541; 

dill  (1826),  5  B.  &  Crea  438;  (1839),  De  Fogassieras  v.  Duport  (1881),  11 

7  CI.  &  F.  895.  Ir.  I .  R.    123  ;    Duncan  v.  Lawson 

(y)  Freke  v.  Lord  Carbery  (1873),  (1889),  41   Ch.    D.    394.     So  Foote, 

L.  R.  16  Eq.  461 ;  Goods  of  Gentili  pp.  214—222. 

B.C.L. — VOL,  II.  25 
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share  in  the  succession  to  real  estate  in  England  which  is  specifi- 
cally devised  by  will  to  the  "  children  "  of  his  father,  although  his 
father  has  other  children  bom  legitimate,  i.e.,  subsequently  to 
marriage  (z) ;  and  under  the  English  Legacy  and  Succession  Duty 
Acts  he  is  treated  as  a  legitimate  '*  child  "  (a).  On  the  other  hand, 
under  those  Acts,  it  has  been  held  that  the  natural  child  of  a  person 
having  a  foreign  domicil  (though  of  English  origin),  although  by 
the  foreign  law  he  would  have  the  right  of  succession  to  his  father's 
property,  is  not  a  legitimate  child  but  a  stranger  in  blood  (b)  ;  and 
the  child  of  parents  having  a  foreign  domicil  (Scotch)  by  a  putative 
marriage  which  is  good  by  Scots  law  if  one  of  the  parties  is  ignorant 
of  the  impediment  existing  to  it  (a  previous  marriage),  is  not  a 
*'  child  lawfully  begotten  "  so  as  to  take  English  real  and  personal 
estate  devised  to  him  under  these  words  in  an  English  will  (c).  A 
person  who  thus  cannot  inherit  real  estate  in  England  cannot 
transmit  it  by  inheritance  to  anyone  but  his  own  issue,  e.g.y  his 
father,  as  a  person  legitimate  by  English  law  can  (d). 

By  Scots  law  a  person  who  is  legitimate  according  to  the  law  of 
his  domicil  can  inherit  land  in  Scotland  unless  bom  of  an  union 
regarded  by  Scots  law  as  incestuous  (e). 

Movable  Property. — As  already  indicated,  English  law  allows  the 
legitimation  of  a  child  of  foreign  parents,  if  this  be  possible  by  the 
law  of  his  father's  domicil  at  the  time  of  the  child's  birth,  and  also 
at  the  time  of  marriage,  to  have  full  effect  as  regards  his  rights  of 
succession  to  personalty  in  England,  even  though  English  law 
does  not  recognise  legitimation  ;  and  it  also  allows  the  personal  law 
of  the  child  as  successor  to  have  the  decisive  effect  on  the  right  of 
succession  instead  of  the  personal  law  of  the  person,  the  succession 
to  whose  property  is  in  question  (/).  This  was  not  Burge's  view  ; 
in  his  words : 

(z)  Grey  v.  Earl  Stamford,  [1892]  3  (f/)  Be  Don's  Estate  (1857),  4  Drew. 

Ch.  88 ;  61  L.  J.  Ch.  622.  194 ;  27  L.  J.  Ch.  98. 

(a)  Skottowe  v.  Young  (1871),  L.  E.  (c)  Bar,  Gillespie,  p.  441. 

11  Eq.  474.  (/)  Andros  v.    Andros    (1883),   24 

(&)  Atkinson  v.  Anderson  (1882),  21  Ch.  D.  637  ;  52  L.  J.  Ch.  793  ;  Good- 

Ch.  D.  100 ;  61  L.  J.  Ch.  452 ;  46  L.  T.  man's  Trusts  (1881),  17  Ch.  D.  266 ;  50 

^50;  cf.  Italian  Code,  ss.  743,  744.  L.    J.    Ch.    425,   overruling  Boys  v. 

(c)  Wilson's    Trusts,    in   re  -Shaw  Bedale  (1863),  1  H.  &  M.  798  ;  West- 

<1865),  L  R  1  Eq.  247  ;  35  L.  J.  Ch.  lake,  ss.  126,  178;  and  p.  381,  aupni. 
2i3. 
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'*  As  the  situs  of  personal  property  is  that  of  the  domicil  of  its 
owner,  the  succession  to  it,  ah  intestate^  is  governed  by  the  law  which 
prevails  there.  If  it  exclude  those  who  are  not  born  in  lawful  wed- 
lock, those  who  are  only  legitimated  by  the  subsequent  marriage  of 
their  parents  are  not  admissible  to  the  succession.  It  follows, 
therefore,  that  the  law  which  has  conferred  on  them  the  legitimacy 
must  yield  to  that  which  governs  the  succession ;  and  the  law  of  the 
domicil  of  the  deceased  will  defeat  the  claim  to  the  personal  estate 
as  effectually  as  the  existence  of  a  similar  law  in  loco  rei  sita  would 
defeat  the  claim  to  real  estate/' 

For  legitimation  the  law  or  custom  of  a  religious  sect  cannot  be 
set  up  as  the  personal  law  against  the  law  of  the  domicil,  e.g., 
Jewish  parties  in  England  cannot  legitimate  natural  children  (g). 
But  the  legislation  of  a  particular  country  may  allow  legitimation  of 
natural  children  belonging  to  a  part  of  the  population  professing  a 
different  religion  from  that  of  the  ruling  classes  (h). 

Legitimation  per  EeBcriptum  PrincipiB. — This  kind  of  legitimation, 
which  is  prevalent  in  the  foreign  systems  (i),  is,  according  to  the 
present  balance  of  opinion  and  jurisprudence,  considered  as  being 
as  much  entitled  to  international  recognition  as  legitimation  by  sub- 
sequent marriage  (k).  The  older  view  was  that  it  had  no  effect  and 
conferred  no  right  to  property  situated  in  any  country  not  subject 
to  the  dominion  of  the  sovereign  or  authority  granting  it(0. 
Modern  French  writers,  while  disagreeing  with  this  view,  are  of 
opinion  that  this  kind  of  legitimation  should  only  be  recognised 
abroad  if  allowed  by  the  child's  personal  law  (m) ;  and  it  would  seem 
that  legitimation  granted  in  a  country  to  which  the  father  does  not 
belong  does  not  bestow  any  rights  of  relationship  against  him, 
though  it  will  give  the  child  full  legal  capacity  for  all  purposes 


(g)  Levy  v.  Solomon,    July   24tli,  s.    249;    Bar,    p.    442;     Schaeffner 

1877  ;  cited  by  Foote,  p.  94 ;  and  see  (Savigny,  by  Guthrie,  p.  310) ;  Duguit, 

De  Wilton  v.  Montefiore,  [1900]  2  Ch.  1886,    J.    523,    allows    exterritorial 

481.  effect  to  such  legitimation  if  it  is  of 

(A)  E,g,,  Christians  in  Cyprus  are  right  and  not  of  sovereign's  grace, 

governed  by  their   own  laws  under  {I)  P.  Voet  de  Stat.,  c.  3,  n.  15,  s.  4  ; 

Turkish    sovereignty:    Parapano    v.  Burge,  i.,   109;    Bar,   p.  442,   citing 

Happaz,  in  the  Privy  Council,  [1894]  authorities. 

A.  C.  165;  1895,  J.  154.    ^  (m)  Bar,  p.  443,  citing  Laurent,  v., 

(t)  See  supruy  Section  lY.  294,  and  Weiss  requires  the  law  of  both 

(k)  Phillimore,  iv.,  s.  542;  Wharton,  parties  to  allow  it,  iv.,  07. 

25—2 
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within  the  jurisdiction  of  that  country  (n).  In  France  such  foreign 
legitimation  has  been  recognised  as  giving  right  of  succession  to 
tiie  property  of  a  person  deceased  in  another  country;  and  a  person 
legitimated  by  rescript  of  a  foreign  sovereign  will  be  legitimate  in 
France,  although  the  Code  Civil  does  not  recognise  such  legitimation 
for  Frenchmen,  and  although  this  will  prejudice  legitimate  children 
of  the  same  father  (o).  This  seems  also  to  be  the  view  of  Bussian 
law  ip).  Where  a  child  is  of  different  nationality  from  his  father, 
unless  both  their  personal  laws  allow  of  such  legitimation,  it  cannot 
take  place  or  have  any  effect  (q). 

By  German  law  the  question  whether  a  child  can  be  validly  legiti- 
mated by  order  of  a  public  authority  depends  on  the  law  of  the  country 
of  which  the  father  is  a  subject  at  the  date  of  the  order.  The  father^s 
personal  law  at  the  date  of  the  child's  birth  is  immaterial.  If  the 
father  is  not  a  German  at  the  date  of  the  legitimation,  but  if  at  such 
date  the  child  is  a  German,  the  legitimation  is  invalid  unless  the 
consents  required  by  German  law  have  been  obtained  (r). 

United  States. — The  law  of  the  United  States  of  America,  as 
already  indicated,  has  been  so  varied  by  statutes,  both  as  to  the 
definition  of  the  status  of  legitimacy  and  as  to  the  prerequisites  for 
legitimation,  that  hardly  a  vestige  is  left  of  the  original  common 
law  as  it  existed  in  England;  nor  has  the  trend  of  the  statutes  been 
uniform  as  between  the  various  States  of  the  Union  themselves. 

This  divergence  of  statutory  law  is  a  fruitful  source  of  conflict 
between  the  laws  of  the  various  jurisdictions ;  but  the  following 
doctrines  have  been  recognised  for  solving  such  conflicts. 

Where  a  marriage  resulting  in  issue  is  afterwards  declared  null 
and  void,  there  can  be  no  conflict  where  the  parties  were  all 
domiciled  in  the  same  jurisdiction  at  the  time  of  the  chUd's 
birth  (a).  But  supposing  the  father  to  be  domiciled  in  one  State 
and  the  mother  in  another,  and  assuming  that  the  child's  domicil 

(w)  Judgment  of  Cour  d'Appel  of  Duguit. 

Paris,   February    11th,    1808,    Sirey,  {q)  1886,  J.  525. 

8,  2,  p.  86,  cited  by  Bar,  p.  443.  (r)  Introd.  Statute,  art.  22. 

(o)  Code  Civil,  ss.  331—333  ;  1893,  («)  In  re  Hall  (1901),  TON.  Y.  Supp 

J.  557 ;  Weiss,  iv.,  9  ;  Supreme  Court  406.     In  this  case  the  Court  did  not 

of   Appeal  at   Kiel,   February    2nd,  hesitate  to  recognise  that  the  issue  was 

1853;  SeufEert,  vii.,  399 ;  cited  by  Bar,  legitimate  though  the  marriage  was 

443.  void  (p.  416). 

(p)    190],    J.  898;    1886,    J.   623, 
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follows  that  of  the  mother,  the  question  will  arise  whether  the 
latter  domicil  will  be  authoritative  in  determining  the  relation  of 
the  child  to  the  father.  There  seems  to  be  no  judicial  authority  to 
guide  us,  but  Minor  holds  that  a  Court  of  the  father's  domicil 
would  probably  follow  its  own  law  for  the  reason  that  a  change 
of  the  father's  status  is  involved  (t).  Should  the  question  come  up 
in  the  Courts  of  a  third  State,  the  domicil  of  the  child  would 
probably  be  favoured  by  reason  of  the  beneficial  character  of  the 
statute  in  awarding  to  the  child  a  legitimate  status,  in  the  event 
of  the  parties  having  acted  in  good  faith  in  going  through  the 
ceremony  of  marriage  (w). 

As  to  the  prerequisites  for  legitimating  issue  born  out  of  lawful 
wedlock,  the  authorities  in  America  are  uniform  in  holding  the 
personal  law  to  be  controlling.  The  personal  law  is  that  of  the 
domicil  of  the  parties  at  the  time  of  the  act  upon  which  the  claim 
of  legitimacy  is  based.  In  this  case  the  intermarriage  of  the 
parents  or  such  intermarriage,  followed  by  the  father's  recognition 
or  acknowledgment,  gives  all  the  parties  the  same  domicil,  namely, 
that  of  the  father,  and  it  is  therefore  as  at  this  moment  that  the 
domicil  is  taken  {x). 

In  this  respect  American  authorities  differ  from  those  in  England, 
namely  that  there,  as  we  have  seen,  the  birth  of  the  child  gives  the 
key  to  the  time  at  which  the  domicil  must  be  taken,  and  the  fiction 
that  a  subsequent  marriage  must  relate  back  in  order  that  the 
child  may  be  considei'ed  as  having  been  born  in  lawful  wedlock  is 
in  America  deemed  unnecessary.  The  force  of  the  law  itself  is 
considered  sufficient  to  pronounce  the  issue  legitimate  (y). 

While  a  practical  uniformity  has  thus  been  developed  as  to  the 
method  of  determining  the  law  which  governs  the  status  of  an 
illegitimate  child  by  reason  of  the  subsequent  marriage  of  its 
parents  in  a  domicil  of  one  or  the  other  of  the  parties,  an  important 
contest  has  arisen  between  the  Courts  of  the  various  States  of  the 
Union  upon  the  question  whether  the  status  of  legitimacy,  when 
so  determined  in  one  jurisdiction,  will  be  recognised  in  another 
jurisdiction  for  all  purposes,  such  as  for  succession  to  the  estate 

(0  C.  L.  (1901),  p.  214.  Caballero'8  Succ.  (1872),  24  La.  Ann. 

(tt)  Ibid.,  p.  215.  o73 ;    Adams  v.  Adams    (1891),   164 

(a:)  Minor,    pp.    215,    216;    Story,  Mass.  290. 
fl.  93b;  Wharton  (1905),  pp.  558,  559;  iy)  Minor,  p.  217. 
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of  the  parents  or  their  kindred.  We  have  seen  that  in  England  a 
child  born  out  of  wedlock  cannot;  inherit  real  property  unless  legiti- 
mate according  to  the  lex  rei  siUB.  This  rule  has  been  abandoned 
in  most  of  the  American  States  upon  the  ground  that  it  flowed 
basically  from  the  interpretation  given  to  the  phraseology  of  the 
statute  of  Merton.  Legitimacy  being  a  '^  universal  personal  quali- 
fication," to  use  the  term  of  Wheaton  {z\  attaches  to  the  person 
wherever  he  may  go.  This  is  upon  the  theory  that  while  the  lex 
rei  8it(B  or  lex  domicilii  decedentis,  as  the  case  may  be,  determines 
the  class  of  persons  who  shall  take,  the  status  of  an  individual  as 
legitimate  or  illegitimate  as  affecting  his  right  to  membership  in  the 
class  is  to  be  determined  by  the  proper  law  (a). 
.  A  minority  of  the  States,  however,  have  been  led  by  English 
precedent  to  adhere  to  the  rule  of  the  lex  rei  sita  (6).  Decisions 
are  also  to  be  found  within  that  group,  which  have  followed  the 
rule  even  in  the  matter  of  the  distribution  of  personal  property  (c). 
The  extent  to  which  illegitimates  may  share  in  the  estate  of 
their  parents,  or  whether  they  may  share  at  all,  and  conversely  the 
right  of  the  parents  in  the  estates  of  their  illegitimate  children  are 
questions  which  do  not  depend  upon  the  status  at  all,  because  here 
the  status  is  admitted.  The  question  is  therefore  referable 
exclusively  to  the  lex  domicilii  decedentis. 

{z)  Lawrence's  Wheaton,  Elements  (6)  Fla.,  Ala.,  HI.,  Ky.,  0.,  Pa.,  5 

of  International  Law,  p.  172.  Cyc.  of  Law  &  Froc.  642. 

(a)  Wharton  (1905),  pp.  652— 555;  (c)  Lingen    v.    Lingen    (1871),    46 

MiUer  r.  MiUer  (1883),  91  N.  Y.  315.  Ala.  410. 
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CHAPTER  VI. 

ADOPTION. 

Origin  of  the  Institation.— After  an  examination  of  legitimate  and 
natural  filiation,  we  may  pass  to  the  subject  of  adoption,  which  has 
been  defined  as  a  juridical  act,  creating  between  two  persons  certain 
relations  of  paternity  and  filiation  of  a  purely  civil  character  (a). 
Various  ideas  may  have  contributed  to  the  origin  and  development 
of  the  institution — the  desirability  of  securing  (in  ages  when  the 
testament  was  unknown)  the  transmission  of  property  to  heirs, 
chosen  by  the  owner,  who  might  not  always  be  those  assigned  to 
him  by  the  law  {b) ;  the  means  that  it  afforded  of  continuing  the 
religious  cult  of  the  family  (c) ;  the  importance  of  binding  the 
members  of  political  communities  by  as  many  ties  as  possible  (d) ; 
the  tendency  of  dominant  families  to  cling  to  all  methods  of  per- 
petuating their  race  (e) ;  the  poUtical  necessities  of  the  Roman 
Emperors ;  and,  in  later  times,  the  wish  of  benevolent  legislators  to 
oflfer  a  consolation  to  persons  who  either  had  never  had  children 
or  had  lost  them  (/). 

Adoption  in  Soman  Law. — Adoption — Arrogation. — Under  the  Roman 
law  adoption  existed  in  a  double  form — adoption,  strictly  so  called, 
and  arrogation  (^).  The  former  related  to  persons  already  under 
the  power  of  a  paterfamilias,  and  had  for  its  effect  their  transfer  from 
his  potestas  to  the  potestas  of  the  adopting  parent.  The  latter  brought 
under  the  patria  potestas  of  the  adopting  parent  persons  who,  up  to 
the  date  of  the  adoption,   were  sui  juris.    Under  both  forms  the 

(a)  Demolombe,  Tr.  de  T Adoption,  (/)  Merlin,  Bep.  tit.  Adoption,  s.  1, 

p.  2, 8. 1 ;  Laurent,  vi.,  s.  25 ;  Fuzier-  s.  1. 

Herman,  £6p.  tit.  Adoption,  8.  1.  (^)  Qaius,  i.,   98,   Inst,   i.,    11,   1; 

(6)  Fuzier-Hennan,  ad /oc.  ct^.,  8. 2;  Fuzier-Herman,  ad  loc.  cit,,  ss.  4  et 

Laurent,  iv.,  8.  190;  Maine,  Ancient  seq,;  Merlin,  ad  loc.  cU.    The  history 

Law,  chap.  v.  of  adoption  is  fully  traced  in  Dalloz, 

(c)  Laurent,  ad  loc.  cit.  E6p.  tit.  Adoption  et  Tutelle  Officieuse, 

(d)  Le  Clercq,  Le  Droit  Eomain,  art.  1.  See  also  Sohm's  lust.  lioia. 
p.  370.  Law,  pp.  499-502. 

(t)  Fuzier-Herman,  ad  loc.  eft.,  s.  3. 
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adoptive  child  passed  completely  out  of  his  previous  family  envi- 
ronment into  the  family  of  the  adopter.  But  whereas  the  child 
adopted  under  the  former  regime  passed  into  his  new  family  alone, 
the  person  adopted  by  arrogation  brought  with  him  into  common 
subjection  to  the  patria  potestas  of  his  adoptive  parent,  not  only  his 
patrimony,  but  every  one.  who  was  under  his  own  paternal  power. 
Between  adoption,  in  the  proper  sense  of  the  term,  and  arrogation 
there  was  this  further  difference :  that  the  former  was  effectuated 
by  the  consent  of  the  parties,  evidenced  by  a  declaration  before  the 
prsBtor  (A),  while  the  latter  required  the  intervention  of  the  public 
authority,  "  toujours  interess^,"  in  the  words  of  Fuzier-Herman(«), 
'*  a  surveiller  Textinction  d'une  famille." 

Arrogation  was  originally  effected  per  poptdum  by  a  legislative 
act  of  the  comitia  curiata  after  a  preliminary  inquiry  by  the 
pontiffs  (A;)-  At  a  later  period  "the  fiction  of  popular  legislation 
was  dropped,  and  arrogation  w^as  effected  directly  by  rescript  of  the 
Emperor  "  {I). 


(h)  The  ongiiial  form  of  adoption 
was  a  fictitious  sale  to  the  adoptive 
father.  The  adoptive  father  then 
raised  a  fictitious  vindtcatio  in  patriam 
jo>sUttem  before  the  praetor.  The 
fictitious  defendant  either  confesses  or 
makes  default,  and  the  preetor  there- 
upon makes  his  ad  did  w^  awarding  the 
child  to  the  fictitious  plainti£f  as  his 
son  :  Sohm,  p.  601 .  Justinian  (a.d.  530) 
abolished  these  ceremonies,  substi- 
tuting the  declaration  referred  to  in 
the  text:  Cod.  viii.,  48,  11. 

(0  Ad  loc.  city  s.  8.  Further  differ- 
ences may  be  noted.  The  arrogator 
was  required  to  bo  unmarried  (Cic. 
Pro  Dome)  and  over  sixty  years  of  age, 
unless  his  health  was  bad  or  he  was 
likely  for  some  other  reason  to  die 
childless  (Dig.  i.,  7,  lo,  2).  There  was  no 
such  restriction  as  regards  adoption 
(Dig.  i.,  7,  30).  In  both  forms,  how- 
ever, the  adoptive  father  was  required 
to  be  eighteen  years  older  than  the 
adopted  son  (Inst,  i.,  11,  4).  Impubes 
could  be  adopted  .but  not  arrogated 
(Ulp.   Frag,  8,  5).     Antoninus  Pius, 


however,  admitted  the  arrogation  of  an 
impubes  on  certain  conditions,  viz., 
that  the  assent  of  all  his  guardians 
should  be  given  and  that  the  arrogant 
should  find  proper  security  for  the 
restoration  of  his  property  if  he  died 
impubes.  Moreover,  the  arrogatio 
gave  him  during  impuberty  an  inde- 
feasible right  to  one-fourth,  called 
the  "quarta  divi  Pii,"  of  the  pro- 
perty of  the  arrogant  on  his 
death  (Gains,  i.,  102;  Inst.  L,  11,  3). 
Women  could  not  be  arrogated  till 
arrogation  was  allowed  by  rescript 
(Ulp.  Frag.  8,  5 ;  Dig.  L,  7,  21).  From 
the  time  of  Diocletian,  women,  whose 
children  had  died,  were  allowed  to 
adopt  by  rescript,  the  only  effect,  how- 
ever, being  to  create  mutual  rights 
of  succession  between  the  adoptive 
mother  nnd  the  adopted  child  and  his 
descendants  (Sohm,  p.  502). 

{k)  Gaius,  i.,  98.  The  procedure  is 
described  in  Gaius,  i.^  99. 

(0  Hunter,  Eoman  Law,  p.  206; 
Inst,  i.,  11, 1. 
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Adoptio  Plena. — ^Adoptio  Minns  Plena. — Justinian,  however,  made 
an  entire  change  in  the  character  of  the  institution.  It  was  only 
in  the  case  where  the  adopter  was  an  ascendant  of  the  adopted 
€hild,  e.g.,  a  maternal  grandfather,  that  the  child  passed  out  of  the 
natural  family  (wi).     This  was  termed  adoptio  plena. 

In  all  other  cases  the  adoptive  child  neither  became  a  member 
of  the  family  nor  passed  under  the  power  of  the  adopter. 
He  merely  acquired  the  same  rights  of  succession  in  respect  of  the 
•estate  of  his  adoptive  father  dying  intestate  as  he  would  have  had 
if  he  had  been  a  real  child  of  the  latter,  who  had  no  reciprocal 
right  of  succession  (n).  This  species  of  adoption  was  called  adoptio 
viinus  plena.  It  was  taken  as  a  model  for  the  system  embodied  in 
the  Prussian  Code,  adopted  in  1791  and  promulgated  in  1794  (o). 

Boman  Dutch  Law. — Adoption  was  not  recognised  in  Holland  (;;). 
Though  in  exceptional  cases  the  Sovereign  granted  the  right  to 
adopt  a  child  {q)^  these  cases  were  very  rare,  and  did  not  consti- 
tute any  relationship  between  the  adoptive  parents  and  the  adopted 
child  (?•).  In  the  province  of  Friesland  the  Eoman  law  was 
followed  («). 

Adoption  under  the  Old  Law  of  France. — Prior  to  the  French 
Revolution,  adoption,  as  understood  by  the  Romans,  never  obtained 
serious  root  in  France.  Usages  analogous  to,  perhaps  derived  from, 
or  at  least  suggested  by,  it  are  to  be  found  in  the  old  law  (0. 


(wi)  Cod.  viii.,  48, 10.  It  is  probable 
there  was  capitis  diminuiio  in  this  case 
as  before,  because  the  patria  itotestas 
was  extinguished. 

(h)  Cod.  he.  cit.; Inst,  i.,  11,  2 ;  iii.,  1, 
14. 

(o)  Toullier,  II.,  p.  273,  and  so  in 
Austrian  Code. 

(p)  Grotius,  Introd.  i.,  6,  1. 
•  (7)  V.  d.  Keessel,  Thes.  Sel.,  Thes. 
102;  Stockmans,  Decis.  Brabant.  69. 

(r)  Fock.  Andr.  Het.  Oud.  Ned. 
Biiig.  R.  ii.,  215,  216. 

(/»)  U.  Huber,  Heedendaegse 
Eechtsgel.  i.,  12, 18—24. 

{t)  E,(/,  (a)  whption  per  armeSj  the 
condition  of  which  was  that  a  person 
adopted  should  bear  the  arms  of  the 
■adopter.  Instances  of  imperial  adop- 
tion in  this  form  are  given  in  Merlin, 


ad  loc,  cit.  Under  the  Greek  Empii-o 
there  were  two  forms  of  adoption,  the 
one  by  arms,  the  other  b}'  introducing 
the  son  between  the  shirt  and  skin  of 
his  father:  Gibbon,  vi.,  289,  n.  With 
adoption  per  amies  may  be  compared 
the  '*  name  and  arms  clause  *'  of 
English  law:  see  below,  p.  415. 
(b)  The  other  forms  of  adoption  were  : 
affiliation f  suhroyation  par  Manye^ 
affreridsement — customs  confined  to 
some  cantons,  conferring  rights  of 
succession  in  certain  cases,  even  in 
competition  with  natural  and  legiti- 
mate children;  and  (c)  adoption  of 
orphans  by  various  hospices :  Merlin, 
K<^p.  tit.  Adoption,  ss.  3,  4;  Demo- 
lombe,Tr.  do  T Adoption,  s.  3 ;  Fuzier- 
Hermau,  lU»p.  tit.  Adoption,  ss.  11 — 
13. 
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But,  for  the  most  part,  the  combined  influence  of  the  Church, 
which  frowned  on  adoption  as  a  rival  to  marriage,  and  of  the 
principles  of  feudalism,  which  favoured  the  conservation  of  property 
in  the^  family,  steadily  tended  to  eliminate  all  vestiges  of  the 
institution  in  France ;  and  at  the  time  when  the  Bevolution  began, 
the  language  in  which  the  customs  of  Lille  and  Audenarde  pro- 
scribed it  within  their  respective  jurisdictions — Adoption  n'a  lieu — 
might  fairly  have  been  applied  to  the  kingdom  as  a  whole. 

A  decree  of  the  National  Assembly,  dated  January  18th,  1792, 
directed  the  Committee  of  Legislation  to  include  in  its  general 
scheme  the  civil  law  relative  to  adoption,  and  numerous  acts  of 
adoption  followed,  although  no  text  of  the  law  had  regulated  as  yet 
the  nature,  form,  and  effects  of  the  institution  which  the  Assembly 
had  revived  (u). 

It  was  only — as  the  travaux  preparatoires  of  the  Code  Civil  clearly 
show — after  prolonged  and  keen  discussion  that  the  modern  French 
law  of  adoption  was  settled.  Malleville  and  Tronchet  would  have 
dispensed  with  it  altogether.  Napoleon,  on  the  other  hand,  desired 
its  introduction  in  the  genuine  and  original  Roman  form.  The 
adopted  child  was  to  pass  completely  out  of  his  natural  family ;  and 
the  First  Consul  was  fain  to  believe  that  the  system  could  be  so 
organised  that  the  adopting  parent  would  take  the  place  of  the 
natural  parent,  not  only  in  the  eye  of  the  law,  but  in  the  heart  of 
the  child  {x). 

Ultimately  Napoleon  modified  his  views,  at  least  as  to  the 
practicability  of  realising  his  ideal,  and  the  system  of  adoption, 

(//)  Examples  of  these  are  given  by  d'h^ritier."      And     again  :     "  Qu'on 

Domolombe,    ad    Joe,  cit,  8.   4,    and  Tdrige  en  sacrement  politique,   dont 

Fuzier- Herman,   ad  Joe.    cit,^  s.    14.  Tautorite  la    plus   ^minente   sera   le 

Various  points  connected  with  the  law  ministro.    Elle  agira,  pour  ainei  dire, 

of  adoption  in  the  intermediate  period,  comme  le  grand  pontife  de  la  France 

prior  to  the  publication  of  the  Code  au  nom  du  souverain  dont  la  puissance 

Civil,  are  discussed  by  Merlin,  ad  Joe.  sur  la  terre  est  une  vive  image  de  la 

ci7.,  ss.  2  and  3.  toute    puissance    de    Dieu."      **Les 

(x)  **  Si  Tadoption,"  he  said,   **  ne  hommes    ont    les    sentiments   qu'on 

doit  pas  faire  nattre,  entre  Tadoptant  leur  inculque.    Si,  done,  on  forme  de 

et  Tadopt^,  les  sentiments  et  les  affec-  bonne  heure  ceux  de  Tadopt^,  il  pr^- 

tions  de  pcre  et  de  fils,  et  devenir  une  ferera  son  pfere  adoptif  a  son    pAre 

imitation  parfaito  de  la  nature,  U  est  naturel."    Locre,  Ldgis.  de  la  France* 

inutile  de  I'etablir.    Elle  n'est  plus,  vi.,  454 — 456. 
en    effet,    qu*une    simple   institution 
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established  by  the  Code  Civil,  was  based  on  the  adoptio  minus 
plena  of  the  Justinian  legislation  and  the  Prussian  Code.  It  was,, 
in  fact,  the  very  inatitution  dlieHtier  which  he  had  deprecated. 

SECTION  I. 
Adoption  under  the  Code  Ciml. 

Under  the  Code  Civil  three  forms  iy)  of  adoption  exist :  I.  Adoption 
ordinaire;  II.  Adoption  r^mun^ratoire ;  III.  Adoption  testamen- 
taire.  Nob.  II.  &  III.  are  sometimes  classed  together  as  Adoptions 
privil6gi6es. 

I.  Adoption  Ordinaire. — Who  may  Adopt. — Generally  speaking,  the 
power  of  adoption  may  be  exercised  by  everyone  from  whom  it  has 
not  been,  expressly  or  by  necessary  implication,  withdrawn  by  the 
law.  A  woman  may  adopt  (z\  subject,  if  she  is  married,  to  the 
condition  of  obtaining  her  husband's  consent  (a).  A  bachelor  is 
not  disqualified  (&).  As  regards  the  capacity  of  a  Soman  Catholie 
priest,  the  authorities  are  divided  ;  but  the  balance  is  in  favour  of 
his  competency  (c).  The  position  of  foreigners  in  regard  to 
adoption  is  considered  below,  in  the  summary  of  the  private  inter- 
national law  relative  to  the  subject  {d). 

The  weight  of  authority  supports  the  view  that  neither  judicial  (e) 
nor  legal' (/)  interdiction,  nor  the  appointment  of  a  cojiseil 
judiciaire  (g),  necessarily  excludes  the  power  of  adoption  (h). 

(y)  Since  the  publication  of  the  Code  (2)  Cf .  Boman  Law,  stqira,  n.  (t),  p» 

Civil,  the  term  adoption  has  been  ap-  392. 
plied  to  various  acts  of  national  recog-  (a)  Art.  344. 

nition   of   services    rendered    to   the         (6)  Laurent,  iv.,    p.   279,  s.    195  ; 

State,  e,g.,  Napoleon  adopted  by  decree  Fuzier-Herman,  ad  loc.  cit,,  s.  21. 
all    the   children    of    his    generals,  (c)  Laurent,  iv.,  p.  284,  s.  202;  Demo- 

oflBcers,    and    soldiers   who    fell    at  lombe,  Tr.  de  TAdop.,  pp.  57—64,  ss. 

Ansterlitz ;    and   a    decree   of   Octo-  54,  55,  where  the  subject  is  discussed 

ber  31st,  1870,  declared  that  France  minutely  and  with   much  learning; 

adopted  the  children  of  citizens  who  Fuzier-Herman,  ad  loc.  cit,  ss.  22 — 24. 
had  died  in  her  defence  in  the  Franco-  (d)  Po$ty  Section  lY. 

Frossian  war.    These  national  adop-  (e)  See  posit  P-  3^6. 

tions,  however,  are  merely  measures  )  See  art.  29  of  the  Code  P^nal. 

for  the  purpose  of  securing  pensions         {g)  Bemolombe,    Tr.    de    I'Adop., 

and  help  to  the  objects  of  the  benefac-  p.  30,  s.  49 ;  Fuzier-Herman,  B6p.  tit* 

tion,  and  neither  are  subject  to  the  Adoption,  ss.  26—30;  Dalloz,  Suppt. 

conditions,  nor  produce  the  effects,  of  tit.  Adoption   et   Tutelle    Offideuse, 

adoption  ordinaire :    see  Fuzier-Her-  p.  299,  No.  13. 
man,  B6p.  tit.  Adoption,  s.  17.  (h)  Ibid.,  and  see  p.  396. 
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Who  may  be  Adopted. — Here  again  capacity  is  the  exception,  and 
incapacity  the  rule.  The  unmarried,  and — subject  to  marital  con- 
sent— the  married,  woman,  and  the  person  judicially  or  legally 
interdicted  or  under  a  conseil  judiciairef  may  be  adopted  as  well  as 
adopt. 

After  protracted  controversy,  it  must  be  taken  as  decided  that 
natural  children  may  be  adopted  (i).  The  same  observation 
applies  to  adulterine  and  incestuous  children  (k). 

ConditioiiB  of  Adoption. — (A)  As  regards  the  Adopting  Parent. 

(a)  He  must  be  more  than  fifty  years  of  age  (I) ;  and  no  dispensa- 
tion apparently  can  be  granted. 

(b)  He  must  be  at  least  fifteen  years  (in)  older  than  the  child  he 
proposes  to  adopt  (Q. 

(c)  At  the  period  of  the  adoption  {n)  he  must  have  no  children  or 
legitimate  descendants  (Q. 

There  has  been  some  controversy  as  to  whether  a  child,  which 
is  only  conceived  at  the  time  of  the  adoption,  will  bar  the  exercise 
of  the  right.  According  to  the  more  general  opinion,  the  rule 
admitted  on  this  point  in  regard  to  filiation  does  not  apply  to 
adoption,  and  it  will  be  for  the  tribunals  to  determine,  according  to 
the  circumstances,  the  date  of  conception  (o). 

The  term  "  legitimate  "  includes,  for  the  purposes  of  the  barrier  to 
adoption  created  by  art.  843  of  the  Code  Civil,  children  legitimated 
at  the  time  of  the  adoption,  as  such  children  are  in  the  same 
juridical  position  as  if  born  in  lawful  wedlock  (p).  It  does  not 
include  adoptive  children  (q). 

(t)  The  history  of  the  controversy,  (//)  As  to  what  constitutes  the  period 

and  all  the  learning  relative  to  its  of  adoption,  see  post^  p.  398. 

various  phases,  will  be  found  in  Fuzier-  (o)  Dalloz,  Suppt.  tit.  Adoption  et 

Herman,  Rep.  tit.  Adoption,  ss.  43— 63.  Tutelle    Officieuse,    p.    298,    s.    10; 

(A:)  Fuzier  -  Herman,    ad    loc.    cit,  Fuzier-Herman.ati /oc.  c/<.,8S.  78— 80. 

8S.  63—69;    and  see  s.  70  as  to  the  According   to    Laurent,   iv.,   p.    282, 

power  of  the  tribunals,  which  give  no  s.  198,  the  presumptions  enunciated  by 

reasons  for  their  decisions,  to  refuse  to  arts.  312 — 315  do  not  apply  to  odop- 

eanction  adoption  in  such  cases  if  the  tion. 

circumstances  are  scandalous.    As  to  (p)  See  art.  333. 

the  position  of  foreigners,  see  below,  (q)  Art,  348  contemplates  the  exist- 

8ection  IV.  ence  of  several  children  adopted  by  the 

(/)  Art.  343.  same  person ;  and  see  Fuzier-Herman's 

(m)  In  Eoman  law  the  period  was  note  on  this  subject,  ad  loc.  at,  s.  89. 
eighteen  years. 
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(d)  If  the  adopter  is  married,  the  consent  of  the  other  spouse  is 
essential  {r),  even  if  the  spouses  are  judicially  separated  (s),  and 
no  provision  is  made  for  its  being  supplied  by  the  tribunals  if 
refused. 

(e)  The  adopter  must  have  furnished  the  person  to  be  adopted 
with  support,  and  must  have  extended  to  him  uninterrupted  care^ 
during  minority  and  for  a  period  of  at  least  six  years  (Q. 

(f)  Laurent  (u)  lays  down  as  a  final  condition  that  the 
adopter  should  be  a  person  of  good  reputation.  This  is  a  question 
in  regard  to  which  the  tribunal  is  required  (a?),  before  homo- 
logating an  adoption  {y),  to  satisfy  itself.  But  it  is  rather  & 
point  of  view  for  the  tribunal  than  an  element  in  the  contract 
of  adoption  (^r). 

(B)  As  regards  the  Adopted  Child. 

(a)  He  must  be  major  (a). 

(b)  If  under  twenty-five  years  of  age,  he  must  obtain  the  consent; 
if  above  that  age,  he  must  require  the  counsel,  of  his  father  and 
mother  or  the  survivor  of  them  (a).  The  law  is  in  the  main  more 
stringent  in  regard  to  consent  to  adoption  than  with  respect;  te 
consent  to  marriage.  In  the  case  of  daughters,  the  age  up  to  which 
the  consent  of  parents  is  necessary  is  twenty-five  instead  of  twenty- 
one  (fc).  The  consent  of  both  parents  is  necessary,  and  no  pro- 
vision is  made  for  the  supremacy  of  the  father's  view  in  case  of 
disagreement  between  the  parents  (b). 

On  the  other  hand,  in  default  of  parents,  the  consent  of 
ascendants  need  not  be  applied  for. 

(c)  The  person  to  be  adopted  must  not  have  been  the  subject  of  a 
prior  adoption  unless  by  the  spouse  of  the  proposed  adopter  (c). 

(d)  If  the  person  to  be  adopted  is  a  married  woman,  the  authori- 
sation  of  her  husband  is  necessary  {d). 

(r)  Art.  344.  (z)  See  the  observations  of  Fnzier- 

(«)  Fuzier  -  Herman,    ad    loc,    cit,  Herman  on  this    point,  ad  he,  city 

8.  94;    and  see  Demolombe,  Tr.  de  ss.  103,  155. 

TAdoption,  ss.  26  and  26  his.  (a)  Art.  346. 

(t)  Art.  345.    Under  the  Civil  Code  {h)  Art.  148 ;  and  see  also  Fuzier- 

of  Poland  the  period  is  three  years  Herman,  ad  loc.  city  ss.  113 — 115. 

(art.  310).  (c)  See  art.  344,  and  Fuzier-Herman,. 

(«)  iv.,  p.  284,  art.  201.  ad  loc,  city  ss.  118—120. 

(x)  Art.  355.  (d)  Fuzier-Herman,  ad  he,  cit,,  s.  122. 

(y)  Seeposf,  p.  398. 
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Procedure  in  Cases  of  Adoption. — An  act  of  adoption  passes  throagh 
four  principal  stages  : — 

(i.)  Execution  of  the  act  of  consent  before  thejiufe  de  j[>aix  of  the 
domicil  of  the  adopter  (e). 

(ii.)  Homologation  of  the  act  by  the  Tribunal  of  First  Instance, 
within  whose  jurisdiction  the  domicil  of  the  adopter  is  situated (/), 

The  act  has  to  be  forwarded,  within  ten  days  after  its  execution, 
to  the  Procureur  of  the  Republic  {g)  for  submission  to  the 
Tribunal  (/).  The  Tribunal  considers  it  in  Chambre  du  Conseil  (/t), 
without  any  special  forms  of  procedure  (t),  and,  after  hearing  the 
Procureur  of  the  Bepublic,  gives  decree  for  or  against  the  adoption, 
without  assigning  any  reasons  for  its  decision,  in  these  terms  :  "  II 
y  a  lieu,"  or  **  II  n'y  a  pas  lieu,"  **  a  Tadoption  "  (t). 

(iii.)  Homologation  of  the  act  by  the  Court  of  Appeal  (fc). 

(iv.)  Inscription  of  the  adoption  on  the  register  of  civil  status 
in  the  place  of  the  adopter's  domicil  (Z).  The  adoption  must  be 
inscribed  within  three  months  of  the  decree  of  homologation,  and 
will  remain  ineffective  till  this  formality  has  been  complied  with  (Z). 

The  questions  (i.)  when  the  adoption  takes  effect,  and  (ii.)  at 
what  point  of  time  the  prescribed  conditions  of  its  validity  must 
«xist,  have  excited  much  controversy,  and  it  is  impossible  here  to  do 
more  than  indicate  the  different  views  that  have  been  propounded 
in  regard  to  them. 

When  the  Adoption  takes  Effect.— According  to  Laurent  (771),  the 
adoption  takes  effect  only  on  inscription.  In  support  of  this  view 
emphasis  is  placed  on  the  fact  that  the  Tribunal  of  First  Instance 
and  the  Court  of  Appeal  do  not  say,  "  II  y  a  adoption,"  but  "II  y  a 
lieu   a  Tadoption."     According  to  another,  and  more  generally 

(6)  Art.    353.      In    Mamitius    the  of  1855,  s.  3).    But  in  order  to  satisfy 

Judge  in  Chambers  corresponds  to  the  the  requirement  of  art.  355,  that  the 

juge  de  patx.    See  Ordin.  No.  24  of  Tribunal  should  consider  the  question 

1855,  s.  3.  of  homologation  en  Chambre  du  ConseiU 

(/)  Art.  354.  the  Judge  in  Chambers,  in  dealing 

(^)  It  seems  that  in  practice  these  with  these  cases,  associates  with  him- 

acts  are  very    frequently   forwarded  self,  in  practice,  another  Judge  of  the 

direct  to  the  President  of  tiie  Tribunal :  Supreme  Court :  In  re  Bonneiin  (1 903) , 

Fuzier-Herman,  ad  loc.  cit,  s.  1 50.  Becord  No.  29,033. 

(A)  Art.    355.      In   Mauritius    the  (t)  Art.  356. 

functions    of   the    President    of    the  (k)  Art.  357. 

Tribunal  of  First  Instance  belong  to  {I)  Art.  359. 

the  Judge  in  Chambers  (Ordin.  No.  24  (w)  D.  C.  F.,  iv.,  p»  301,  s.  214. 
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accepted,  theory,  the  contract  of  adoption  is  constituted  by  the 
formal  consent  of  the  parties  before  the  juge  de  paix :  it  does  not 
become  perfect  and  definitive  till  inscription  has  taken  place,  and 
up  to  that  time,  may  be  revoked  by  mutual  consent  (n).  But  once 
inscribed,  the  adoption  produces  its  effects  as  from  the  date  of 
the  recording  of  the  consent  of  the  parties  before  the  jiufe  de 
paix  (n). 

When  the  PreBcribed  Conditions  of  Validity  must  be  Present. — 
The  critical  point  of  time  is  fixed  by  Demolombe  (o)  at  the 
date  of  the  proceedings  before  the  jiLgede  paix ^  and  by  Laurent  (j>) 
at  the  period  of  the  homologation  of  the  contract  by  the  Tribunal 
of  First  Instance.  Fuzier-Herman  {q)  distinguishes  between  the 
different  classes  of  conditions.  Those  personal  to  the  two  parties 
(e.g.,  the  requisite  age  in  the  case  of  the  adopter,  the  majority  of 
the  person  to  be  adopted)  must  co-exist  at  the  time  of  the  pro- 
ceedings before  the  jv>ge  de  paix.  As  regards  the  other  conditions 
(/».<;.,  consent  of  parents,  consent — in  case  of  adoption  by  one  spouse — 
of  the  other),  it  is  sufficient  if  they  are  present  at  the  date  of 
inscription. 

Effects  of  the  Adoption. — (A)  As  between  the  Person  Adopted  and  his 
Natnral  Family. — He  remains  in  his  natural  family,  and  preserves 
all  his  rights  there  (r).  Thus  he  continues  to  bear  (s)  his  former 
name,  whether  that  of  his  father,  if  born  in  lawful  wedlock,  or  of 
one  or  other  of  his  parents,  if  a  natural  child  (t).  The  alimentary 
obligation  {u)  still  subsists  between  them  (x).  According  to  the 
jurisprudence  iy),  if  he  proposes  to  marry,  it  is  to  his  family  by 
birth  that  he  must  primarily  apply  for  consent  or  counsel,  as  the 
case  may  be,  and  his  rights  of  succession  in  that  family  are 
intact  (z). 

(n)  Fuzier- Herman,    ad   loc.    ciU,  (1862),  Sirey,  1863,  ii.,  6. 

88.    197—202  ;    Demolombe,    Tr.    de  («)  As  to  the  alimentary  obligation, 

r Adoption,  vi.,  8.  120;  Aubry  et  Ran,  see^«<,  pp.  669,  561. 

vi.,  p.  133,  8.  669.  (x)  Art  349. 

(o)  Ad  loc,  cit,,  vi.,  88.  Ill,  112.  (j/)  The  authorities  are  collected  by 

(p)  D.  C.  F.,  iv.,  pp.  317,  318,  S8.  Fuzier-Herman,  ad  loc,    cit,  a.    214. 

230,  231.  But  if   there  is  no  natural    family, 

{q)  Ad  loc.  cit.f  8.  207.  sernhh^  the  consent  or  counael  of  the 

(r)  Art.  348.  adopter  is  needed  {ihid.,  s.  229). 

(<)  Associated,   however,  with   the  (z)  Ihid.y    s.    216;    and   see    Codo 

name  of  the  adopter:  see  art^  347.  Civil,  art  351. 

{t)  G.  de    C,    Coiy  de  Bordeaux 
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(B)  As  between  the  Penon  Adopted  and  the  Adopter  and  his  Family. 

(i.)  The  person  adopted  has  the  right,  and  is  bound,  to  add  the 
name  of  the  adopter  to  his  own  original  name  (a). 

(ii.)  The  intermarriage  (a)  of  adopter  and  adopted ;  (b)  of  the 
descendants  of  the  adopter,  and  the  adopted;  (c)  of  the  adopted  and 
the  wife  of  the  adopter,  and  of  the  adopter  and  the  wife  of  the 
adopted;  (d)  of  the  adopted  and  any  supervening  child  of  the 
adopter ;  (e)  of  adopted  children  of  the  same  person  —  is 
prohibited  (b). 

(iii.)  The  alimentary  obligation  subsists  between  adopter  and 
adopted,  and  is  reciprocal  (c). 

The  adopter  is  bound,  as  regards  the  alimentary  debt,  towards 
the  adopted  child,  conjointly  with  the  legitimate  ascendants  of  the 
latter  (dj. 

(iv.)  The  homicide  by  an  adopted  child  of  his  adopted  parent  is 
parricide  (e). 

(v.)  From  the  point  of  view  of  the  right  of  succession  to  the 
adopter,  the  adopted  is  regarded  as  a  legitimate  child  (/),  and  the 
tie  of  relationship  between  the  adopter  and  the  adopted  extends  to 
the  children  of  the  latter  (//);  he  has,  however,  no  rights  of 
succession  in  regard  to  the  property  of  the  parents  of  the 
adopter  (h).  Adoption  does  not  (like  the  birth  or  legitimation  of  a 
child)  involve  the  revocation  of  prior  donations  (i) ;  but  it  will  not 


(a)  Art  347.  If  the  adopter  is  a 
woman,  it  is  her  name,  and  not  that  of 
her  husband,  that  the  person  adopted 
assumes:  G.  de  C,  supra,  n.  (0. 

(6)  Art.  348.  According  to  the 
better  view,  these  impediments  to 
marriage  are  prohibitions  simples ,  and 
not  prohibitions  dirimants  :  see  Fuzier- 
Herman,  ad  Joe.  cit.,  ss.  220,  221.  As 
to  whether  there  is  any  tie  of  relation- 
ship, and  consequently  any  alimentary 
obligation,  between  the  adopter  and 
the  wife  of  the  adopted,  or  the  adopted 
and  the  wife  of  the  adopter,  see 
Sirey,  1842,  i.,  916  (aflfirmative  view) ; 
Fuzier-Herman,  ad  loc,  cit.y  ss.  270, 
271;  Laurent,  iv.,  p.  339,  s.  253; 
Demolombe,  ad  loc,  ciY.,  s.  137  (nega- 
tive view). 


(c)  Art  349. 

{d)  See  Aubry  et  Eau,  vi.,  p.  137. 
Per  contra,  Zacharice,  s.  560,  n.  4  ;  see 
supra,  p.  561 . 

(e)  Code  P^nal,  art.  299;  and  see 
also  art.  312,  See  Demolombe,  Tr.  de 
TAdoption,  s.  152,  as  to  further  deduc- 
tions from  the  relations  of  quasi- 
patemity  and  quasi-filiation  subsisting 
between  adopter  and  adopted. 

(/)  Art.  350.  The  juridical  results 
of  this  article  are  carefully  worked  out 
by  Fuzier-Herman,  ad  loc,  cit,,  ss.  231 
—250. 

(g)  See  ibid.,  ss.  251 — 257  his, 

(h)  See  art.  350. 

(t)  Ail  the  authorities  and  decisions 
are  collected  in  Fuzier-Herman,  ad  loc. 
cit,,  ss.  263,  266. 
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bar  the  exercise  of  a  right  of  retour  conventionnel  stipulated 
for  by  a  donor  in  the  terms  of  arts.  951,  952,  of  the  Code 
Civil  (A;). 

(vi.)  The  adopter  has  no  rights  of  succession  to  the  adopted. 
But  if  the  latter  die  without  legitimate  descendants  he,  and  his 
descendants  (Z),  have  a  right  to  recover  property  given  by  him  to 
the  person  adopted  (m). 

Bevocation  and  Axumlment  of  Adoption. 

(i.)  Once  inscribed  on  the  register  of  civil  status,  adoption  is 
irrevocable  (n),  and  any  stipulation  by  which  the  parties  provide 
for  its  revocation  is  radically  null  (o). 

(ii.)  An  adoption  will  be  an  absolute  nullity  (niillite  absoliLe)  if  the 
prescribed  forms  have  not  been  observed  (p),  or  if  it  has  been 
allowed  in  violation  of  the  conditions  as  to  the  age  of  the  adopter, 
the  difference  of  age  between  the  adopter  and  the  adopted,  the 
absence  of  legitimate  children,  the  prohibition  of  adoption  by 
several  persons,  the  necessity  for  the  six  years'  maintenance  and 
care,  and  the  majority  of  the  person  to  be  adopted  (q).  As  to  the 
legal  position,  in  the  matter  of  adoption,  of  an  insane  person, 
opinions  are  divided.  According  to  one  view,  an  adoption  by  such  a 
person  would  be  an  absolute  nullity,  and  might  be  impeached  as 
such  even  after  the  death  of  the  person,  and  although  during  his 
lifetime  his  interdiction  had  neither  been  decreed  nor  applied  for  (r). 
These  conclusions  are  strenuously  contested  by  Laurent  (a).  As 
an  insane  person  may  marry,  he  argues,  so  may  he  adopt  or  be 
adopted  in  a  lucid  interval,  and,  in  virtue  of  art.  504  of  the  Code 
Civil,  his  act  cannot  be  impeached  after  his  death,  unless  either 

(k)  Fnzier-HermaD,    ss.   267,  268  ;  (n)  Demolombe,  ad  loc,  cit,  8.  127  ; 

Dexnolombe,  ad  loc,  cit,  s.  169.  Fiizier- Herman,  ad  loc,  a^.,  b.  294. 

(l)  Another  of  his  adopted  children  (o)  N^l  v,  Poitevin-Oouvert  (1869), 

is  not  a  '*  descendant ''  for  this  pur-  Sirey,  1869,  l,  371.    The  adopted  per- 

pose:    De  la  Cruz  v.    Adminr.    des  son  may  be  excluded  from  a  succession 

domaines  et  Gautron  (1902),  C.  Paris,  on  the  ground  of  indigniU :  Aubry  et 

Sirey,  1903,  ii.,  194.  Eau,  vi.,  p.  133. 

(m)  Art.   351 ;  as   to  this  droit  de  {ji)  SeeOalmelsd'Artinsacv.Bergues 

retour  ligal^  which  is  analogous  to  the  (1886), Oourd'Agen., Sirey,  1886,  ii.,  63. 

right  given  by  art.  747  to  a  legitimate  (9)  Fuzier-Herman,    ad    loc,    dUy 

ascendant  donor,  see  Fuzier-Herman,  ss.  307 — 310. 

ad  loc.  cit,  88.  272—293;  Dalloz,  B^p.  (r)  Ihid,,  ss.  311—314. 

tit.    Adoption   et  Tutelle   Offioieuse,  («)  Laurent,  D.  G.  F.,  iv.,  p.  311,. 

art.  6f  88.  203  et  $eq.  s.  224. 

B.C.L. — ^VOL.  n.  26 
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the  proof  of  his  incapacity  is  furnished  by  the  act  itself,  or  his 
interdiction  had  been  decreed,  or  applied  for,  before  his  death. 

Proceedings  on  the  ground  of  an  absolute  nullity  may  be 
instituted  by  the  adopter  or  the  adopted,  or  by  any  interested 
party  (t),  and  the  right  of  action  cannot  be  barred  (u). 

(iii.)  There  is  a  relative  nullity  (nullite  relative)  (a)  when  the 
consent  of  either  party  has  been  obtained  by  error,  violence,  or 
fraud  (x) ;  here  the  proceedings  can  only  be  instituted  by  the 
party  whose  consent  has  been  improperly  obtained  (y) ;  or  (b)  when 
a  married  woman  is  adopted  without  marital  or  judicial  authorisa- 
tion (z).  As  to  the  effect  of  the  absence  of  parental  consent  (a),  and, 
in  the  case  of  majors  above  twenty-five  years  of  age,  parental 
counsel  (b),  opinions  are  divided.  As  to  the  period  of  prescription 
for  actions  on  the  ground  of  relative  nullity,  there  is  not  less 
controversy.  According  to  Laurent  (c),  the  action  cannot  be  barred. 
Fuzier-Herman  (d)  favours  the  ten  years'  prescription  established 
by  art.  1304,  Aubry  and  Rau  (e)  the  thirty  years'  prescription 
under  art.  2262  of  the  Code  Civil.  The  observations  made  above  (/) 
as  to  impeaching  a  decree  disallowing  adoption,  apply,  mutatis 
viutandis,  to  proceedings  for  nulUty.  The  adoption  ought  to  be 
impugned  by  way  of  principal  action  before  the  Tribunal  of  First 
Instance  of  the  domicil  of  the  defendant  (^). 

II.  Adoption  B6mim6ratoire. — ^Where  one  person  has  saved  the 
life  of  another  by  an  act  of  signal  devotion,  the  law  permits  the 
adoption  of  the  former  by  the  latter,  on  specially  privileged  con- 
ditions.    This  species  of  adoption  is  styled  adoption  rimuniratoire. 

{t)  Fuzier-Herman,    ad     loc.    cit,,  Santerre,  ii.,  b.  80. 

88.  316—318.  (b)  Aubry    et    Rau,    ad    loc,    at.; 

(u)  Ihtd.,  8.  319;  Demolombe,  Tr.  Laurent,  ad  ?oc.  crt.  (absolute  nullity) ; 

de    TAdop.,    b.    212.    See,    however,  Demolombe,  «6i  «M^ra,  a.  196 ;  Fuzier- 

AubryetRau,  vi.,  p.  129,8.  658,  n.  17.  Herman,  ad  loc,  eit,,  s.  327  (neither 

(«)  Fuzier-Herman,  ad  loc,  cit.  absolute  nor  relative  nullity). 

(y)  Laurent,   iv.,    p.    319,  8.   233;  (c)  Laurent,  D.  C.  F.,   iv.,  p.  322, 

Fuzier-Herman,  ad  loc,  cit,,  b.  322.  8.  236. 

(z)  Ibid,,  8.  324.  {d)  Ad  loc,  cit,,  b.  330. 

(a)  Absolute  nullity,  Aubry  et  Eau,  (e)  Laurent,  D.  C.  F.,  iv.,  p.  646,  and 

yL,  p.  128,  b.  658 ;  Laurent,  iv.,p.  316,  see  Demolombe,  ad  loc,  dt,,  s.  203. 

«.  229;    relative  nuUity,  Fuzier-Her-  (/)  -4n<e,  p.  401. 

man,  ad  loc,  cit.,  s.  323  ;  Demolombe,  (y)  Laurent,  iv.,    p.    323,    b.    236  ; 

ud  loc,  cit,,  8.  204  ;  neither  absolute  nor  Fuzier-Herman,  ad  loc,  cit,,  ss.  334 — 

relative  nullity,  Demante  et  Colmet  de  337. 
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It  differs  (ft)  from  the  adoption  ordinaire  in  three  respects :  (a)  It 
is  not  necessary  that  the  adopter  should  have  attained  fifty  years 
of  age.  It  is  sufficient  that  he  is  a  major,  (b)  It  is  not  necessary 
that  he  should  be  fifteen  years  older — it  is  enough  if  he  is  older — 
than  the  adopted,  (c)  The  condition  as  to  the  uninterrupted 
maintenance  of  the  person  to  be  adopted,  during  minority,  is 
dispensed  with. 

For  the  rest,  adoption  remuniratoire  is  subject  to  the  same  con- 
ditions as  adoption  ordinaire  (i). 

As  to  the  kinds  of  services  that  justify  adoption  remuniratoire, 
different  theories  have  prevailed.  The  Code  Civil  specifies  only 
rescue  in  battle,  and  rescue  from  fire  or  from  the  sea.  Certain 
writers  maintain  that  this  text  is  strictly  limitative  {k).  Others 
would  extend  it  to  all  cases  in  which  one  person  has  saved  the  life 
of  another  at  risk  to  his  own,  and  would  thus  include  the  services 
of  a  medical  man,  who  has  attended  a  patient  in  a  dangerous  con- 
tagious disease,  and  even  of  an  advocate  who  has  defended  a  client 
in  specially  dangerous  circumstances  (Z).  A  third,  and  more 
modern,  school  {m)  occupies  a  via  media,  holding  that  the  act  of  signal 
devotion  must  be  ''spontan6  et  desinteress^  mu  par  un  elan 
instinctif  et  g6n6reux."  According  to  this  definition,  the  pro- 
fessional services  of  the  doctor  and  the  advocate  would  not  justify 
adoption  remuniratoire. 

III.  Adoption  Testaiaentaire  and  the  Tatelle  Olfteieuse. — The 
tutelle  officieuse  is  defined  as  a  juridical  act  by  which  a  person 
contracts,  independently  of  the  duties  of  ordinary  guardianship, 
the  special  obligation  of  educating  his  ward  gratuitously,  and  of 
putting  him  in  a  position  to  earn  his  living  (n).  It  was  unknown  to 
Boman  law,  and  resembled  the  similar  institution  of  the  Prussian 
Code,  on  which  the  provisions  of  the  Code  Civil  as  to  adoption  were 
largely  modelled,  in  nothing  but  the  name.  The  tutelle  officieuse 
of  the  French  Code  is  designed  to  obviate  the  hardship  to  minors 
which  arises  where  an  intending  adopter  dies  during  the  minority  (o) 

(h)  See  art.  345.  b.  989,  n.  a. 

(t)  Fuzier-Herman,    ad    loc,    ciY.,  (m)  The  authoritiee  are  collected  in 

fls.  351—354.  Fozier-Herman,  ad  loc,  eit,  b.  348. 

(k)  Toullier,  ii.,  s,  989;  Proudhon,  (n)  Demolombe,  Tr.  de  TAdoption, 

ii.,  p.  197.  8,  214. 

(Z)  Delvinoourt  (1824),  i.,  p.  99,  n.  7,  (o)  A  person  cannot  be  adopted  till 

p.  256 ;  Duvergier  (sur  Toullier),  ii.,  he  is  major :  art.  346. 

26—2 
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of  the  child,  whom  he  proposes  to  adopt,  and  consequently  before 
it  has  been  possible  for  him  to  give  effect  to  his  intentions.  With 
this  view,  it  permits  a  person  to  attach  a  minor,  not  being  less  than 
fifteen  years  of  age  (p),  to  himself  by  a  legal  tie,  and  secures  to  the 
minor,  on  certain  conditions,  benefits  akin  to  those  of  adoption  in 
any  event.  During  the  tutelle  officieuse  the  minor  is  educated  and 
cared  for  by  the  tutor  (q).  After  the  lapse  of  five  years  the  tutor 
may  adopt  him  by  testament  (adoption  testamentaire)  (r),  and  this 
testamentary  act  will  be  valid  if  the  tutor  dies  leaving  no  legitimate 
children  (r).  If  the  tutor  dies  before  the  five  years  have  expired, 
or  after  that  period  without  having  adopted  the  minor,  the  latter 
is  entitled  to  maintenance  at  the  hands  of  the  tutor's  representatives 
during  his  minority  (s).  If,  on  the  minor's  attaining  majority,  the 
tutor  desires  to  adopt  him,  he  may  do  so  according  to  the  ordinary 
rules  above  stated  (t).  If  he  fails  to  do  so  on  the  ward's  appli- 
cation within  three  months  following  the  majority  of  the  minor,  the 
latter  will  be  entitled  to  such  an  indemnity  as  will  enable  him  to 
gain  his  living  (u). 

The  tuteUe  officieuse  is  a  real,  though  special,  guardianship.  It 
carries  with  it  the  care  of  the  minor's  person  (rr),  the  administra- 
tion of  his  property  (y),  of  which,  however,  the  parents  retain 
the  legal  usufruct  (z),  the  liability  to  the  legal  hypothec  (a),  and  the 
liability  to  account  (6),  of  the  ordinary  tutor. 

The  conditions  of  adoption  testamentaire  are  (a)  that  the  adopter 
should  be  tuteur  offUcieux  of  the  adopted ;  (b)  that  five  years  should 
have  elapsed  from  the  constitution  of  the  tuteUe  (c) ;  but  there  is 
some  controversy  as  to  whether  the  date  of  the  testament  or  that 
of  the  death  of  the  tutor  is  to  be  looked  to  {d) ;  (c)  the  tutor  must 
have  properly  discharged  the  special  obligations  of  maintenance  and 
education  imposed  upon  him  {e);  (d)  the  tutor  must  have  died 
before  the  majority  of  the  minor  (/). 

(p)  Art.  364.  Tutelle  Officieuse,  p.  308,  b.  71. 
{q)  Ibid.  (a)  Dalloz,  ubi  cU,  eup.,  72. 

(r)  Art.  366.  (b)  Art  370. 

(«)  Art.  367.  (c)  Art.  366 

(t)  Art.  368 ;  and  see  antey  pp.  396,  (d)  Fuzier-Hennan,     ad    loc,    cit^ 

397.  88.  357—359. 
(u)  Art.  369.  (e)  Ibid.,  8.  360. 

(x)  Demolombe,  ac?  loc.  dt,,  s.  231.  (/)  Ibid,,    s.     361  ;     per    contra, 

(y)  Ibid.  Laurent,  D.  0.  F.,  iv.,  p.  332,  s.  244; 

(k)  Dalloz,  Suppt.  tit.  Adoption  et  but  see  arts.  366,  368. 
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As  regards  formalities,  testamentary  adoption  is  effected,  not  by 
any  act  before  a  juge  cle  paix,  but  by  a  testament  in  accordance 
with  arts.  967  et  seq.  of  the  Code  Civil.  No  judicial  homologation 
is  required,  and  no  inscription  is  necessary  (g). 

As  regards  its  effects,  testamentary  adoption  is  revocable.  It 
T^^Ji  equally  with  ordinary  adoption,  be  annulled  (/O,  and  it 
requires  acceptance  by  the  adopted  child  to  give  it  effect  (i). 

SECTION  II. 
Adoption  under  Other  Systems. 

How  ikr  Adoption  is  Secc^ifled.— The  provisions  of  the  principal 
Continental  Codes,  other  than  the  Code  Civil,  and  other  foreign 
laws,  in  regard  to  adoption,  may  be  comprised  within  a  compara- 
tively narrow  compass. 

It  is  recognised  by  the  Codes  of  Germany,  Italy,  Spain,  Austria, 
the  laws  of  Hungary,  Belgium  (^'),  and  Russia,  but  not  by  those  of 
Portugal  and  Netherlands  (which  followed  the  Boman  Dutch  law 
principles),  or  by  the  laws  of  Sweden  and  Norway  and  Lower 
Canada. 

In  Switzerland,  it  is  at  present  to  be  found  only  in  the  cantons 
of  Zurich,  Thurgau,  Solothurn,  Ticino,  Neuchatel  and  Geneva.  It 
is  a  disputed  question  whether  the  French  law  of  adoption  still 
applies  to  the  French  part  of  the  canton  of  Bern  (/).  When  the 
Federal  Code  comes  into  force  adoption  will  become  legally  possible 
throughout  Switzerland. 

In  the  United  States  of  America,  adoption  was  not,  until  com- 
paratively modern  times,  recognised  by  those  States  that  followed 
the  common  law  of  England ;  moreover,  even  Louisiana  abolished 
at  an  early  date  the  practice  that  it  followed  in  conformity  with  the 

{g)  Fuzier-Herman,  ad  Joe,  cit,  as.  Privatrecht,!.,  410 — 417;  andanaljsiB 

374 — 378;  Dalloz,  Suppt.  tit.  Adoption  in  Fuzier-Herman,  ad  he,  cit,  ss.  508 

et  Tatelle  Offlcieuse,  p.  309,  s.  78.  et  ieq.    The  text  of  the  Geneva  Code 

(h)  See  anUy  p.  401.  on  thiB  subject  diverges    in  several 

(i)  Fuzier-Herman,  ad  loc,  cit.^  ss.  respects  from  the  French,  and  the  pro- 

381 — 383.  cedure  has  been  entirely  altered  (see 

(k)  The  Belgian  law  is  the  same  as  law  of  Civil  Procedure  of  June  loch, 

the  French  C.  C,  arts.  343—360.  1891,  title  44). 

(0  See      Huber,      Schweizerisches 
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law  of  France  (?h).  At  the  present  date,  however,  adoption  exists 
by  statute  in  practically  all  the  States  (n),  Louisiana  having  reverted 
to  the  practice  (o). 

There  is  no  adoption  in  England  or  Scotland  (j?),  or  in  British 
dominions  other  than  Malta,  Mauritius,  New  Brunswick,  Nova 
Scotia,  New  Zealand,  Western  Australia,  British  India,  and  Burma. 

Ck)iiditio2i8  of  Adoption.— We  may  now  consider  the  conditions  of 
adoption  in  comparative  law. 

(A)  The  adopter  must  have  no  legitimate  or  legitimated  descen- 
dants under  the  Codes  of  Germany,  Austria  (9),  Italy  (r),  and 
Spain  (8).  The  same  provision  is  contained  in  the  Swiss  Code, 
and  in  the  existing  cantonal  Codes  which  recognise  the  institution 
of  adoption  (t). 

(B)  He  must  have  attained  a  certain  age — fifty  years  complete 
under  the  German  (u),  Austrian,  and  Italian  (x)  Codes ;  forty-five 
years  complete  under  the  Spanish  (y) ;  forty  years  complete  under 
the  Swiss  Code  (z). 

(G)  He  must  be  a  certain  number  of  years  older — eighteen  under 
the  German  (a),  Austrian,  Italian  (2^),  and  Swiss  (c)  Codes,  sixteen 
years  under  the  Hungarian  law,  fifteen  years  under  the  Spanish 
Code(d),  than  the  person  whom  he  proposes  to  adopt  Under  the 
German  Code,  a  dispensation  may  be  granted  from  the  fifty  years'  and 
eighteen  years'  limits  prescribed  as  mentioned  above  {e) ;  but  a  dis- 
pensation as  to  the  fifty  years  can  only  be  obtained  if  the  adoptive 

(m)  Vidal  v,  Commagere  (1858),  13  as    such  by   the    tribunals,    for  the 

La.  Ann.,  515.  adoption,  and  that  the  children  assent 

(n)  Clarkson  i\  Hatton- (1897),  65  (arts.  175  e<  «cj.). 

Am.  St.  Hep.  635.  (t)  Swiss  Code,  art.  264 ;  and  see 

(o)  VoUmer's  Succession  (1871),  40  authorities  cited  in  n.  (?),  supra. 

La.  Ann.  593.  (w)  Art.  1744;  Austrian  C.  0.,  art 

(p)  Phillimore,  Int.  Law,  iv.,  s.  631 ;  180. 

Encyc.  of  Scots  Law,  tit.  Adoption.  (x)  Art.  202. 

(g)  German  C.  C,  art.  1741 ;  Aus-  (y)  Art.  173. 

trian  C.  C,  art.  179.  (2)  Art.  264. 

(r)  Art.  202.  (o)  Art.     1744;      also    under    the 

(«)  Art.  174  (2).     As   to  the  law  Austrian  Code,  art.  180.    The  Code  of 

prior  to  the  publication  of  the  Civil  Zurich  prescribes  sixteen  years  (art. 

Code,  see  Fuzier-Herman,  ad  he,  cit,\  714). 

8s.  452—459.    The  Code  of  the  Baltic  (6)  Art.  202. 

Provinces  recognises  adoption ,  even  if  (c)  Art.  264. 

the  adopter  has  children,  provided  that  {d)  Art.  173. 

there  are  serious  grounds,  recognised  (e)  Art.  1745. 
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parent  is  a  major  (/).  The  right  to  grant  a  dispensation  is  vested 
in  the  Government  of  the  German  State  to  which  the  adopter 
belongs,  or,  if  he  is  a  German  not  belonging  to  a  German  State 
(t.e.,  in  the  Imperial  service  without  being  the  subject  of  any  par- 
ticular State),  it  rests  with  the  Imperial  Chancellor  (//). 

In  the  United  States  the  person  adopting  must  be  of  an  age  fitted 
to  perform  the  duties  of  a  parent,  and  in  at  least  one  State  the 
adopter  must  be  at  any  rate  ten  years  older  than  the  adopted  (k). 

(D)  There  are  certain  other  disqualifications,  relating  to  the  person 
of  the  adopter.  The  Spanish  Code  prohibits  ecclesiastics  from 
becoming  adoptive  parents  (i).  The  German  Code  does  not  allow 
a  guardian  to  adopt  his  ward  without  vacating  his  office;  permission 
to  adopt  a  former  ward  cannot  be  given  by  the  Guardianship  Court 
before  proper  accounts  proving  the  integral  existence  of  the  ward's 
property  have  been  rendered  (fc).  The  Italian  (Z)  and  Spanish  (m) 
Codes  concur  in  requiring  a  similar  condition  precedent  to  the 
adoption  of  a. ward  by  his  guardian.  Again,  under  all  the  three 
last-mentioned  Codes  and  under  the  Swiss  Code  (n)  a  spouse 
cannot  adopt  without  the  consent  of  the  other  spouse;  nor,  in 
addition,  under  the  Italian  Code,  without  the  consent  of  the  father 
or  mother  of  the  adopting  spouse  (o).  Moreover,  one  spouse  can- 
not adopt  a  child  as  a  common  child,  except  conjointly  with  the 
other  spouse  (p).  There  is  some  divergence  between  the  different 
codes,  as  to  whether  the  same  person  may  have  more  than  one 
adopted  child.  Under  the  German  Civil  Code,  the  existence  of  one 
adopted  child  is  no  barrier  to  the  adoption  of  another  (q).  The 
Codes  of  Zurich  and  Thurgau  contain  express  authority  to  the  same 

(/)  German  0.  C,  art.  1745.  (m)  Art.  174  (3). 

(</)  Ibid.  (n)  Civil  Codes  of    Germany  (art. 

(h)  California  Civ.    Code,   1897,   b.  1746;  unless  such  spouse    is    under 

222.  disability,    ibid.);    Italy    (ait    208); 

(i)  Art.   174  (1);   art.   179  of    the  Spain  (art.  174  (4) ) ;  Switzerland,  art. 

Austrian  Code  is  to  the  same  effect ;  266. 

aud8eeDemolombe,Tr.  del' Adoption,  (o)  Art.  208.    Under  the  Austrian 

8.  54.    In  Eussia,  under  the  law  of  Code  (art.   181),  the  consent  of  the 

March  12th,  1891,  priests  and  curates  father,  if  withheld,  may  be  judicially 

can  only  adopt  with  episcopal  sanction ;  supplied. 

1895,  J,  518.  (p)  German  Civil  C  de  (ait.  1749), 

{k)  Art.  1752.       The  same  rule  ap-  Italian  (art.  208),Spanish  (art.  174  (4)). 

plies  to  a  curator  {ibid,)*  {q)  Art.  1743. 

(0  Art.  207. 
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effect  (r).  The  Italian  Code  provides  that  no  one  may  have  several 
adopted  children,  unless  they  have  been  adopted  by  the  same  act  (s), 
(E)  Apart  from  disabilities  relating  to  the  person  of  the  adopter, 
there  are  certain  circumstances  which  prevent  a  person  from  being 
adopted.  Thus  under  the  Hungarian  law,  the  Italian  {t),  Spanish  {n) 
and  Swiss  (x)  Codes,  no  one  may  be  adopted  by  several  persons, 
unless  in  the  case  of  adoption  by  two  spouses.  Children  born  out  of 
wedlock  cannot  be  adopted  by  their  father  and  mother  under  the 
Italian  Code  or  the  Austrian  law,  though  they  can  by  French  or 
Belgian  law  (y).  The  Italian  Code  provides  that  a  minor  cannot  be 
adopted  unless  he  has  attained  the  age  of  eighteen  (z).  Under 
the  German,  Austrian,  Italian,  Spanish  and  Swiss  Codes,  and  in 
the  Hungarian  law  alike,  certain  consents  are  necessary  to  the 
adoption  of  minors.  Under  the  German  Civil  Code  a  legitimate 
child,  up  to  the  completion  of  his  twenty-first  year,  requires  the 
consent  of  his  parents  for  his  adoption  by  another  person  ;  the  illegiti- 
mate child  that  of  his  mother ;  but  in  certain  specified  events  the 
consent  is  dispensed  with  (a).  Under  the  Austrian  Code  there  is  a 
similar  provision  (b).  Under  the  Italian  Code  (c),  if  the  minor  has 
no  parents  alive,  he  requires,  according  to  the  circumstances,  the 
approval  of  his  family  council  or  council  of  tutelage ;  under  the 
Spanish  Code  (d)  that  of  the  persons  whose  consent  would  be 
necessary  to  his  marriage,  or,  if  he  is  under  a  disability,  of  his  tutor. 
Under  the  Swiss  Code  the  consent  of  the  adopted  person  is  required 
if  he  or  she  be  capable  of  discernment,  and  if  a  minor  or  inter- 
dicted, the  consent  of  his  or  her  parents,  or  of  the  supervising 
guardianship   authority  («)•     The   conditions  for  the  validity  of 

(r)  Zurich,  art.  719;  Thurgau,  art.  (a)  Art.  1747,  and  see  1760. 
146.    The  Code  of  Ticino  has  a  con-  (5)  Art.    181.      If    the   mother   is 
trary  provision  (art.  146).  The  Federal  guardian  the  consent  of  the  Guardian- 
Code  is  silent  on  the  subject.  ship  Court  is  necessary. 

(«)  Art.  203.  \c)  Art.  209. 

(0  Art.  204.  (d)  Art  178. 

(a)  Art.  174  (4).  (e)  Art  266.    The  Swiss  Code  also 

(x)  Art.  266.  requires  the  authorisation  of  the  com- 

(y)  Art.    205.      Italian,    art.    105 ;  potent  cantonal  authority,  which  may 

Austria,  Hofdecret  of  January  28th,  not  be  given  unless  certain  conditions 

1816.    See  Weiss,   iv.,  p.  106,  n.  3,  are  fulfilled;  in  particular,  the  adopted 

and  French  Code  Civil  (see  ante,  p.  person  must  suffer  no  detriment  by  the 

396)  in  force  in  Belgium.  adoption  (art.  267). 

(z)  Art  206. 
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the  transaction  by  which  the  adoption  is  effected  differ  under  the 
German,  ItaUan  and  Spanish  Codes  in  details,  which  need  not  be 
gone  into  (/). 

Under  the  Genevan  law  of  February  2l8t,  1880,  no  person  can  be 
adopted  but  a  major,  and  he  must  take  the  advice  of  his  parents,  or 
the  survivor  of  them ;  but  their  consent  is  not  necessary  (g). 

Effects  of  Adoption. — In  German,  Austrian,  and  Italian  law  the 
adopted  child  takes  the  position  of  a  legitimate  child  of  the  adopter, 
and  if  adopted  by  two  spouses  jointly  or  if  one  spouse  adopts  the 
child  of  the  other  the  child  takes  the  position  of  a  legitimate 
child  of  both  spouses  (/i). 

Under  the  Austrian  and  German  Codes  the  adopted  child  must 
assume  the  surname  of  the  adopter,  but  in  Germany  he  may, 
and  in  Austria  he  must,  add  his  former  family  name  to  his  new 
surname,  unless  the  contract  of  adoption  provides  otherwise  (i). 
If  adopted  by  a  married  woman,  he  takes  the  surname  the  adopter 
bore  before  the  marriage  (i).  If  adopted  by  two  spouses  jointly, 
or  if  one  spouse  adopt  the  child  of  the  other  spouse,  he  takes  the 
surname  of  the  husband  (i).  Under  the  Italian  Code,  the  adopted 
child  takes  the  surname  of  the  adopter,  and  adds  it  to  his  own  (k). 
Under  the  Spanish  Code,  he  may  take  as  his  surname  that  of  the 
adopter,  if  the  act  of  adoption  accords  this  right  to  him  (Q.  Under 
the  Swiss  Code,  an  adopted  child  takes  the  family  name  of  the 
person  by  whom  he  is  adopted  (m). 

The  mutual  rights  of  inheritance  between  adoptive  parent  and 
child  are  dealt  with  subsequently  (n). 

The  parental  power  over  adopted  children  is  the  same  as  over 
legitimate  children  (o).    In  such  a  case  the  German  law  requires 

(/)  See  German  Civil  Code,  arts,  is  effected  by  a  married  woman  or 

1750 — 1756;     Italian,     213  —  219;  widow,   the  adopted  child  takes  the 

Spanish,  178,  179.  maiden  name  of  his  adopted  mother 

(g)  See     Huber,      Schweizerisches  (Weiss,  iv.,  109,  n.  1). 

Privatrecht,  i.,  416.    This  is  a  modifi-  {k)  Art.  210. 

cation  of  art.  346  of  the  French  Code.  (/)  Art.  175. 

{h)  German  Civil  Code,  arts.  1757,  (m)  Art.  268. 

and  as  regards  the  inventory  of  the  (n)  Sub  tit.  Succession.  See  German 

adopted  child's  property,  1760;  Italian,  Civil  Code,  arts.  1757,  1759;  Austrian, 

arts.  204,  210;  Austrian,  art.  183.  art.  255;   Spanish,  art.  177;   Italian, 

(♦)  German,    art.    1758;    Austrian,  arts.  210,  737  ;  Swiss,  art.  268. 

art.   182.     Under  the  Civil  Code  of  (o)  Swiss  Code,  art.  268 ;  Austrian, 

Poland  (art.  312),  when  the  adoption  art.  182. 
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an  inventoiy  to  be  made  of  the  adopted  child's  property  (2?).  In 
the  event  of  the  adopter  marrying  he  is  subject  to  the  same  pro- 
visions as  a  parent  entering  upon  a  second  marriage  (q).  The  con- 
tract of  adoption  may  exclude  the  parental  right  of  usufruct  (r), 
and  also  the  adopted  child's  right  of  intestate  succession  and  of 
Icffithne,  but  subject  to  these  exceptions  the  consequences  of  adoption 
cannot  be  excluded. 

Under  the  German  Civil  Code  the  effects  of  the  adoption  extend 
to  the  descendants  of  the  adopted  child  (s),  except  as  regards  such 
descendants  as  are  already  in  existence  at  the  date  of  adoption,  and 
the  latter  and  their  subsequently  bom  issue  are  only  included  in 
the  adoption  so  far  as  they  are  parties  to  the  contract  (s).  Th& 
elTects  of  the  adoption  do  not  extend  to  the  other  relatives  of  the 
adopter  (Q.  The  spouse  of  the  adopter  does  not  become  the  relative 
by  marriage  of  the  child ;  the  spouse  of  the  child  does  not  become 
the  relative  by  marriage  of  the  adopter  (t).  The  Italian  Code,  on 
the  other  hand,  provides  that,  for  the  purpose  of  marriage,  the 
spouse  of  the  adopter  and  the  adopted  child,  and  the  spouse  of 
the  adopted  child  and  the  adopter  are  deemed  relatives,  but  other- 
wise adoption  creates  no  civil  relations  between  them  (u). 

The  adopted  child  preserves  all  his  rights  and  duties,  with 
certain  specified  exceptions  in  the  case  of  German  law,  towards  his 
natural  family  (a:).  In  German,  Austrian,  Hungarian,  Spanish  and 
Swiss  law  the  adoption  has  the  effect  of  depriving  the  adopted 
child's  natural  parents  of  their  parental  power  over  him  (y\  and  a 
mother  of  an  illegitimate  child  in  the  same  way  loses  the  right  and 
duty  of  taking  care  of  the  adopted  child's  person  (si).  But  certain 
effects  of  the  parental  power  may  be  rovived  in  the  event  of  either 
natural  parent  becoming  liable  for  his  maintenance.  In  Hungarian 
law  the  natural  parents  may  retain  the  parental  power  by 
contract  (a). 

(/>)  (German  Code,  art.  1760.  marriage  law,  xxxi.  of  1897,  art.  18. 

(7)  i6tV/.,   art.   1761,  and  see  arts.  (a:)  Civil   Codes  of    Germany  (art* 

16G9— 1671.  1764) ;  Austria  (art.  183)  ;  Italy  (art. 

(r)  Ibid,,  Art.  1767.  212);.  Spain  (art.   177). 

(»)  Art.  1762;  Austrian,  art.  183.  (y)  Civil   Codes   of  Germany   (art. 

[t)  Art.  1763.  1766);  Spain  (art.  177);  Switzerland 

(«)  Arts.  60,  212.    Similar  impedi-  (art.  268) ;  Austria  (art.  183). 
ments    to    marriage    are    created  by  (z)  German  Civil  Code  (art.  1765), 

adoption      under      the      Hungarian  (a)  Law  xx.  of  1877,  arts.  15,  36» 
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There  are  under  the  German  and  Italian  Codes  reciprocal  obliga- 
tions of  maintenance  and  aliment  between  the  adopter  and  the 
adopted  child.  Under  both  Codes  the  duty  of  the  adopter  aa 
regards  maintenance  takes  priority  of  the  duty  of  the  natural 
relatives  of  the  child  (b). 

The  Spanish  Code  provides  that  the  reciprocal  obligation  of 
aliment  between  the  adopter  and  the  adopted  child  is  not  to 
prejudice  the  preferable  right  of  the  natural  acknowledged  children 
of  the  adopter  to  receive  aliment  from  him  (c). 

The  Swibs  Federal  law  of  marriage  and  civil  status  of  1874  (d} 
forbids  marriage  between  parents  and  children  by  adoption,  and  the 
new  Code  contains  the  same  provision  (e). 

DiflsolutioxL  of  Adoption. — In  certain  codes  the  relation  created  by 
the  adoption  cannot  be  dissolved.  In  the  German  law,  however,  it 
can  be  revoked  by  contract  between  the  parties  concerned,  which 
requires  to  be  confirmed  by  the  Court,  to  be  unconditional  and 
immediately  operative ;  and  also  by  the  marriage  of  the  adopter  and 
the  adopted  (/).  The  Austrian  law  is  the  same  (gf).  Under  the 
Swiss  Code  and  the  Hungarian  law  an  adoption  may  at  any  time 
be  revoked  by  mutual  consent ;  or  it  may  be  dissolved  by  the  Court 
on  the  application  of  the  adopted  for  grave  reasons,  or  of  the 
adopter,  if  he  is  entitled  to  disinherit  the  adopted  (h). 

The  Spanish  Civil  Code  allows  a  minor,  or  a  person  under  dis- 
ability, who  has  been  adopted,  to  impeach  the  adoption  within  the 
four  years  following  his  majority,  or  on  the  removal  of  hia 
disability  (i). 

Law  of  Denmark. — ^In  Denmark  adoption  requires  special  authorisa- 
tion. The  Chancellery  has  power  to  sanction  it  in  all  cases  where 
there  are  no  descendants  in  the  direct  line.  The  adopted  child 
assumes  the  name  of  the  adopter,  and  takes  part  in  his  succession 
as  a  legitimate  child  with  this  exception,  that  the  right  of  succes- 
sion does  not  extend  to  certain  hereditary  dignities,  but  only  to  the 


(b)  German,     art.     1766;     Italian,  child  is  forbidden  by  art.  1311,  but  a 
B.   211.  disregard  of  the  prohibition  does  not 

(c)  Art.  176.  affect  the  validity  of  the  marriage. 

(d)  Art.  28.  (sf)  Austrian  Code,  art.  185. 
(f)  Art.  100.  {h)  Swiss  Code,  art.  269. 
(/)  Arts.    1768—1772.      Marriage  (i)  Art.  180. 

between  the  adopter  and  the  adopted 
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private  fortune  of  the  adopter.  The  adopted  child  preserves  his 
rights  as  regards  his  natural  family  (k). 

Law  of  EuBsia(Z). — By  the  law  of  March  12th,  1891,  which 
•dealt  also  with  legitimation  (m),  a  general  law  of  adoption  was 
introduced. 

Persons  of  all  classes,  not  under  vows  of  celibacy,  may  adopt,  if 
they  have  no  legitimate  or  legitimated  children.  The  following 
conditions  are  prescribed : — 

(a)  The  adopter  must  be  at  least  thirty  years  old,  and  eighteen 
years  older  than  the  adopted,  and  must  enjoy  civil  rights. 

(b)  The  adopted  person,  if  he  has  attained  the  age  of  fourteen, 
must  have  personally  consented  to  the  adoption  ;  in  all  cases,  the 
•consent  of  the  father  and  mother,  or  of  the  tutor  or  curator,  is 
necessary. 

(c)  The  spouse  of  the  adopter,  if  he  is  married,  must  also  have 
consented. 

No  one  can  be  adopted  simultaneously  or  successively  by  two 
persons.  The  adoption  of  a  Christian  by  a  non-Christian,  of  a  non- 
Christian  by  a  Christian,  or  of  an  orthodox  Christian  by  a  person 
belonging  to  a  dissenting  sect,  is  interdicted.  It  is  the  tribunal  of 
the  domicil  of  the  adopter  or  the  adopted  that  pronounces  on  the 
adoption  (n).  The  adopted  person  preserves  his  right  of  succession 
-ab  intestato  in  regard  to  his  natural  family.  On  the  other  hand,  he 
acquires,  as  regards  the  adopter,  all  the  rights,  and  is  bound  towards 
him  by  all  the  duties,  of  legitimate  children.  He  has,  further,  the 
right  to  succeed  to  the  non-inherited  property  of  the  adopter, 
subject  to  this  reserve,  that  if  the  latter  leaves  only  daughters,  the 
heritage  will  be  divided  in  equal  portions  between  them  and  the 
adopted.  The  adopted  person  does  not,  in  virtue  of  his  adoption, 
•enjoy  any  rights  of  succession  to  the  family  of  the  adopter.  His 
descendants  take  part  in  the  succession  of  the  adopter  by  represen- 
tation. Finally,  if  the  adopted  person  die  without  children,  all  his 
non-inherited  property  passes  in  usufruct  to  the  adopter.    Whatever 

(k)  Code    of    Christian    V.    (1683),  Provinces,     where    there    are    codes 

arts.     107 — 109  ;    Royal    Decree    of  similar  to  the  Code  Civil. 

December    24th,   1817  ;    see    Fuzier-  (in)  See  antcy  pp.  357,  372. 

Herman,  ad  loc,  cit, ;  Weiss,  iv.,  102,  (w)  The  procedure  is  regulated  by 

n.  1.  art.  1460  (8),  and  (12)  of  the  Code  of 

{I)  Excluding  Poland  and  the  Baltic  Civil  Procedure* 
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he  may  have  received  by  donation  from  his  father  or  mother,  or  from 
the  adopter,  returns  to  the  donor  in  fall  property  (o). 

American  Law. — Adoption  statutes  have  been  enacted  in  almost  all 
the  States  of  the  American  Union  (p),  and  have  been  held  constitu- 
tional wherever  passed  with  the  prescribed  formalities.  The  usual 
mode  of  adoption  provided  in  the  various  States  is  by  petition  ta 
the  Probate  or  similar  Court  on  written  consent  of  the  natural 
parents  supplemented  by  that  of  the  child  where  it  is  of  an  age  of 
sufiScient  intelligence  to  understand  the  nature  of  the  proceeding. 
The  statutes  vary  greatly,  however,  with  regard  to  the'requisites 
necessary  in  the  person  to  be  adopted  and  in  the  adoptive  parent. 
The  status  of  a  child  adopted  under  the  statutes  is  deemed  to  be 
fixed  and  complete  at  the  time  the  adoption  is  consummated,  and, 
as  a  rule,  creates  the  same  rights  of  property  in  favour  of,  and  duties 
on  the  part  of,  the  person  as  though  the  child  had  been  born  in 
lawful  wedlock.  This  includes  also  the  status  of  the  child  as  an 
heir  of  the  adoptive  parent  in  the  event  of  an  intestacy,  and  it  is 
obvious  that  the  assertion  of  this  right  is  the  cause  of  the  greater 
amount  of  .litigation  upon  this  question  in  the  Courts.  It  is  regu- 
larly held  that  the  child  may  inherit  not  only  directly,  but  also 
collaterally  and  indirectly  through  representation  (g),  but  the  adop- 
tive parents  do  not  obtain  the  status  as  heirs  of  the  child  for  the 
reason  that  the  statutes  do  not  specifically  so  provide,  and  being 
derogatory  of  the  common  law  must  be  strictly  construed,  except  so 
far  as  is  necessary  to  accomplish  their  object  in  benefiting  in- 
fants (r).  It  is  suggested  that  any  other  interpretation  would 
permit  designing  persons  to  obtain  the  property  of  infants  through 
adoption  (a). 

As  between  the  States,  in  determining  what  effect  shall  be  given 
in  the  local  State  to  an  adoption  completed  under  the  laws  of  another 
State,  it  is  to  be  remembered  that  in  the  United  States  the  Federal 
Constitution  requires  each  State  to  give  full  faith  and  credit  to  the 
judicial  proceedings  of  every  other  State.  This  would  no  doubt  be 
followed  so  as  to  recognise  the  status  of  adoption  in  the  State 

(o)  See  an  article  on  Legitimation  et  6640 — 6651. 

FAdoption  d'apr^  les  nouvelles  Lois  (q)  Bodgers,     Domestic     Belations 

Busses    de    1891,  by  Lehr  in   1895,  (1900),  pp.  404,  408. 

J,  pp.  621—623;  Fuzier-Herman,  ad  (r)  Parsons  v.  Parsons  (1898),  101 

loc  cit,  ss.  496—607  ;  Weiss,  iv.,  112.  Wis.  76 ;  70  Amer.  St.  E.  894. 

{p)  Stimson,  Amer.  Stat.  Law,  es.  {»)  Bodgers,  p.  413. 
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wherein  it  was  decreed,  but  it  does  not  determine  the  effects  of  the 
status  outside  of  that  jurisdiction.  No  decree  would  be  recognised 
unless  the  Court  had  obtained  jurisdiction  to  change  the  status  of 
the  parties  (0  by  reason  of  their  domicil  within  the  State.  Minor 
contends  that  a  decree  of  adoption  may  be  likened  to  one  of  divorce, 
in  that  the  Court  may  obtain  jurisdiction  where  either  of  the  parties, 
that  is,  either  the  parent  or  the  child,  is  domiciled  within  the 
jurisdiction  («).  There  is  some  judicial  authority  to  support  this 
view  (x).  But  Wharton  maintains  that  both  the  adopter  and  the 
adopted  must  be  personally  subject  to  the  laws  of  the  State  by 
which  the  adoption  is  enacted  (y).  A  Massachusetts  Court  refused 
to  recognise  a  decree  of  adoption  rendered  in  New  Hampshire 
because  the  adoptive  parents  were  domiciled  in  Massachusetts, 
although  the  child  and  its  natural  parents  were  domiciled  in  New 
Hampshire.  The  case  involved  the  construction  of  the  New  Hamp- 
shire statute,  but  doubtless  the  Court  was  influenced  in  that 
construction  by  the  rules  prevailing  generally  on  private  inter- 
national law  (z). 

The  question  of  jurisdiction,  however,  is  separate  from  that  of 
the  extra-territorial  effect  which  will  be  given  to  the  status  of 
adoption.  The  Court  may  recognise  the  jurisdiction  of  a  foreign 
tribunal  to  decree  an  adoption  while  yet  refusing  to  give  effect  to 
the  status  thus  created  for  the  purpose  of  the  particular  property 
right  in  question.  As  a  rule,  no  extra-territorial  effect  will  be  given 
to  a  foreign  adoption  for  determining  the  descent  of  immovable, 
and  the  distribution  of  movable,  property  in  the  local  State.  It  is 
held  to  be  in  contravention  of  the  public  policy  of  a  State  to 
recognise  a  status  repugnant  to  its  laws.  But  where  the  insti- 
tution of  adoption  exists  in  the  local  State  by  reason  of  a  generaUy 
similar  statute,  differing  only  in  detail  from  the  statute  existing 
in  the  foreign  State  under  which  the  adoption  was  consummated, 
there  can  be  but  little  repugnance  to  local  institutions,  and  no 
attribute  of  sovereignty  is  surrendered.  Accordingly,  the  effect  of 
such  status  has  been  recognised  by  the  weight  of  authority  so  as 

(t)  Foster  v.  Waterman  (1878),  124  Dl.  366:  39  Amer.  St  R.  196. 

Mass.  592.  {y)  Wharton  (1905),  p.  565. 

(u)  Minor,  Confl.  of  Laws  (1901),  (z)  Foster    v.    Waterman,    ubi  cit. 

p.  222,  sup, ;  Keegan  r.  Geraghty,  101  HI.  26. 

(x)  Van  Matre  v.  Sankey  (1893),  148 
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to  grant  a  right  of  property  to  the  child,  given  to  it  by  the  foreign 
State,  though  not  accorded  in  the  local  law  (b). 

In  Indiana  the  statute  provides  that  on  filing  an  authenticated 
transcript  in  a  Circuit  Court  of  that  State,  of  the  proceedings  by 
adoption  in  another  State  under  its  local  laws,  the  child  becomes 
entitled  to  all  rights  of  inheritance  and  to  all  other  rights,  privi- 
leges and  benefits  incident  to  adoption  which  the  child  might  enjoy 
in  the  State  where  the  proceedings  were  had.  From  this  it 
follows  that  the  effects  of  the  status  will  be  recognised  in  Indiana, 
whether  the  law  of  adoption  of  the  foreign  State  be  similar  to  that 
of  Indiana  or  not  (c). 


SECTION  III. 
Adoption  in  British  Dominions. 

English  Law. — There  are  analogous  relations  to  that  of  adoption 
in  English  law. 

Kame  and  Arms  Clause  in  WiUs  and  Settlements. — There  is 
a  relation  between  parties  allowed  by  our  law  much  resem- 
bling adoption,  already  noticed,  which  is  created  by  one  person 
settling  or  devising  property,  real  or  personal,  in  favour  of  succes- 
sive persons  on  condition  of  their  assuming  his  name  and  arms 
within  a  certain  time,  and  continuing  to  bear  them,  failing  which 
it  goes  over  to  another  person  named  or  to  the  heir-at-law  (</) ;  but 
this  disposition  is  limited  by  the  provisions  of  the  ordinary  law, 
e.g.,  as  to  perpetuities  and  the  rights  of  tenants  in  fee  simple  and  in 
tail  where  land  is  concerned  {e).  The  limitations,  subject  to  this 
condition,  may  vary  at  the  discretion  of  the  settlor  or  testator,  and 
infants  are  bound  by  them  as  being  for  their  benefit  if  they  can 
comply  with  them  (/).  The  Court  will  not  restrain  a  tenant  for  life 
under  such  a  disposition  from  incurring  a  forfeiture  at  the  suit  of  an 


(h)  Wharton   (1905),  p.  569,  n.  6;  Engl.     JjSlw,     "Name     and     Anus 

Minor  (1901),  p.  222.  Clause." 

(c)  Kev.  Stat.  Ind.  (1881),  s.  829;  (e)  Musgrave  v.  Brooke  (1884),  26 

construed  in  Markover  v.  CJtobs  (1891),  Ch.  D.  792 ;  Milbank  v.  Vaue,  [1893] 

132  Ind.  294.  3  Ch.  79. 

{d)  Be  Oomwallis  (1886),  32  Ch.  D.  (/)  Partridge  v.  Partridge,   [1894] 

388,  and  other  cases  cited,  Encycl.  of  1  (hi.  351,  359, 
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incumbrancer  (g) ;  and  an  impossible  condition  need  not  be  com- 
plied with  (/«). 

In  Popular  SenBe. — Again,  in  a  popular  sense,  adoption  may  take 
place  in  England  by  the  natural  parents  of  a  child,  legitimate  or 
illegitimate,  handing  it  over  to  other  persons  ander  agreement 
that  they  shall  treat  it  as  if  it  was  their  own  child  for  all  purposes, 
whether  custody,  education,  or  maintenance ;  but  such  an  agree- 
ment is  invalid,  except  perhaps  in  the  case  of  there  being  good  con- 
sideration by  the  fact  of  the  natural  parents  going  abroad  or  being 
unable  for  other  reasons  to  take  charge  of  the  child  (t) ;  and  parents, 
legitimate  or  illegitimate,  cannot  divest  themselves  of  their  rights 
over  a  child,  corresponding  to  their  obligations  towards  it  (A;). 
They  can  apply  to  the  Court  to  order  the  restoration  of  the  child 
to  them,  but  the  Court  has  a  discretion,  and  can  make  such  order 
as  to  its  custody  as  it  thinks  best  in  the  interests  of  the  child  (Z). 

This  jurisdiction,  which  was  exercised  by  the  Court  of  Chancery, 
probably  grew  up  in  England  because  there  was  no  system  of  legal 
adoption,  and  having  grown  up,  it  has  in  some  respects  lessened  the 
need  for  such  a  system  (///) ;  and  this  sort  of  quasi-adoption  was 
exercised  both  for  legitimate  and  illegitimate  children  when  the 
Court  thought  it  would  be  for  the  benefit  of  the  child  to  exercise 
it(n). 

Law  of  India. — Hindu  Law. — The  Hindu  law  permits  the 
adoption  of  a  son.    He  is  called  a  Dattaka  son,  or  son  given. 

It  seems  probable  that  historically  the  desire  to  have  male  off- 
spring in  order  to  maintain  a  person's  place  in  the  tribe  preceded 
the  religious  obligation  to  provide  for  the  worship  of  ancestors  and 

(g)  Semple  v.    Holland  (1863),   33  see  Andrews  t;.  Salt  (1873),  L.  B.  8 

Beay.  94.  Ch.  622,  and  see  chap.  viii. 

{h)  Orozon  v,  Ferrers,  [1904]  1  Ch.  (/)  Bamardo  v.  McHugh,  supra, 

252.  {m)  See  B.  v.  Gyngall,  [1893]  2  Q.  B. 

(0  Yaughan  Williams,  L.J.,  Htun-  232,  247,  Kay,  L.J.,  and  authorities 

plirys  V.  Polak,  [1901]  2  K.  B.  385,  388.  there  cited 

See  forms  suggested  for  contract  of  (n)  But  latterly  in  the  case  of  ille- 

adoption  in  Bythewood  and  Jarman  gitimate  children,  in  which  this  power 

(Conveyancing  Precedents)  (1884),  i.,  of  the  Court  was  more  often  employed, 

525 ;  Encyc.  of  Forms  (1902),  i.,  225.  there  has  been  a  growing  recognition 

(k)  Lord    Halsbury,     Bamardo    v.  of  the  mother's  right  of  guardianship 

McHugh,    [1891]    A.    C.    388,    394,  (see  Be  Ann  Lloyd  (1841),  3  M.  &  G. 

395;  Lord  HerscheU,  ibid.,  396.    For  547;  B.  v.  Nash  (1883),  10  Q.  B.  D. 

rights  and  duties  of  parents  to  children  454). 
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the  anxious  desire  to  secure  sacrifices  for  oneself.  In  the  earliest 
Hindu  writings  adoption  holds  but  a  low  place  among  the  various 
methods  of  supplying  the  place  of  a  begotten  son.  But  the  growth 
of  refinement  by  degrees  made  the  other  modes  revolting,  and  the 
growth  of  sacred  ceremonial  in  connection  with  the  Hindu  eschato- 
logy  eventually  raised  adoption  to  a  high  place  in  the  religious 
system.  That  system  itself  was  continually  developed  and 
elaborated  during  many  centuries,  and  the  spiritual  significance 
attached  to  fatherhood  and  to  adoption  eventually  reduced  the  other 
considerations  on  which  adoption  was  founded  to  comparatively 
minor  importance. 

Who  May  Adopt — A  Hindu,  whether  he  be  married  or  not(o), 
provided  that  he  has  attained  the  age  of  discretion  (p),  and  has  no  son, 
son's  son,  or  son's  son's  son  alive  (q),  can  adopt  a  son.  A  girl  cannot 
be  adopted.  The  adoptive  father  does  not  require  the  assent  of 
his  wife  to  the  adoption (r).  He  can  give  to  his  wife  power  to  adopt 
a  son  or  sons  in  succession  to  him,  to  be  exercised  either  during  his 
lifetime  or  (unless  he  be  governed  by  the  Mithila  school  of  law) 
after  his  death  (s). 

A  wife  cannot  adopt  without  the  permission  of  her  husband. 
The  schools  of  law  differ  as  to  the  power  of  a  widow  to  adopt. 
According  to  the  Bengal  (t)  and  Benares  schools  of  law  (u),  a  widow 
can  only  adopt  if  she  obtains  express  authority  from  her  husband. 
According  to  the  Dravida  school,  she  may^  in  the  absence  of  a 
prohibition  by  her  husband,  adopt  a  son  with  the  consent  of  her 
father-in-law,  or  of  the  other  sapinda  relations  of  her  husband  (x). 
According  to  the  Bombay  school,  the  widow  can  adopt  without 
express  permission  (^) ;  but  if  her  husband  was,  at  the  time 
of  his  death,  a  member  of  a  joint  family,  she  cannot  by  the 

(o)  Gopal  Anant  v.Narayan  Ganesh  (1906),  L.  B.  33  I.  A.  55;  I.  L.  B.  28 

(1888),  L  L.  B.  12  Bom.  329.  AU.  377. 

{p)  See  Jumoona  Dassya  Chowdh-  {t)  Mussammaut  Solukna  v.  Bamdo- 

rani  r.  Bamasoonderai  Dassya  Chowdh-  lal  Pande  (1811),  1  Ben.  Sel.  B.  324 

rani  (1876),  L.  B.  3  I.  A.  at  pp.  83,  (new  edition,  434). 

M  ;  I.  L.  B.  1  Oalc.  at  pp.  295,  296.  (ii)  Chowdhry  Pudum  Singh  r.  Koer 

{q)  Bungama  v.  ^tchama  (1846),  4  Oodey  Singh  (1869),   12  Moo.  I.  A. 

Moo.  LA.  1.  350. 

(r)  Alank  Manjai'i  v.  Fakir  Chand  (x)  Collector  of  Madura  v.  Moottoo 

Sarkar  (1834),  5  Ben.  Sel.  B.  356  (new  Bamalinga    Sathupathy    (1868),     12 

^ition,  418).  Moo.  I.  A.  397. 

(«)  Mutsaddi  Lal  v,   Kundan    Lal  (y)  Ihid. 

B.c.L. — VOL.  n.  27 
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adoption  give  to  the  son  any  rights  in  the  family  property 
unless  she  adopts  with  the  consent  of  the  coparceners  of  her 
husband  {z).  According  to  the  Mithila  school,  she  can  under  no 
circumstances  adopt  a  son  to  her  husband  (a).  In  Indo-Ghina 
the  widow  is  assisted  in  the  adoption  by  three  of  the  relatives 
of  her  husband  (6). 

The  authority  of  the  widow  to  adopt  comes  to  an  end  for  all 
purposes  when  the  property  of  her  husband  is  vested  in  an  heir  of 
his  son,  son's  son,  or  son's  son's  son  (other  than  herself),  and  is  not 
revived  by  the  death  of  such  heir,  even  when  on  such  death  she 
succeeds  to  the  property,  and  therefore  by  adopting  divests  no 
estate  but  her  own  (c). 

Who  can  Give  in  Adoption. — The  father  can  give  in  adoption  {d). 
A  mother  can  during  the  father's  lifetime,  with  his  consent,  give 
h^r  son  in  adoption  (e).  On  the  death  of  the  father,  or  on  his  being 
permanently  absent  from  home,  or  on  his  entering  a  religious  order, 
or  losing  his  reason,  or  otherwise  becoming  incapable  of  giving  his 
consent,  the  mother  can  give  her  son  in  adoption  (/),  provided  that 
the  father  has  not  expressly  or  impliedly  prohibited  the  act(/7)- 
No  one  else  can  give  in  adoption. 

Who  can  be  Adopted. — The  adopted  son  must  belong  to  the  same 
primary  caste  (//)  as  the  adoptive  father,  and  among  the  three 
twice-born  classes  no  one  can  be  adopted  whose  mother,  when  she 
was  a  virgin,  the  adoptive  father  was  by  reason  of  propinquity 
barred  from  marrying  (i). 

Although  by  giving  liis  son  in  adoption  a  father  loses  the 
religious  benefits  which,  according  to  Hindu  ideas,  accrue  from  the 

(z)  Amava    v.    Mahagauda    (1896),  (/)  Jogesh    Chandra    Banerjee    tv 

I.  L.  K.  22  Bom.  416.  Nrityakali  Debi  (1903),  30  Calc.  965. 

(a)  Vivada  '  Chintamani    (Tagore*8  {g)  Bangubhai      v,       Bhagirthibai 

translation),  pp.  74,  75.  (1877),  2  Bom.  377. 

(6)  Oarpentier,  Bep.  tit.  Indo-Cbina,  (A)  The  primary  castes  are  (1)  the 

sec.  193.  Brahmin  (the  priestly  caste),  (2)  the 

(c)  Pudma  Coomari  Debi  f.  Court  of  Kshatriya  (the  warrior  caste),  (3)  the 

Wards  (1881),   L.    E.   8  I.  A.   229;  Vaisya  (the  agricultural  caste),  (4)  the 

I.  L.  E.  8  Calc.  302.  Sudi-a  (those  following  other  occupa- 

{d)  Mayne*8  Hindu  Law,   7th  ed.,  tions).    The  three  first  named  are  the 

p.  169.  twice  bom. 

(e)  Lallubhai  Bapubhai  v,  Manku-  (i)  Vyas  Chimanlal  v,  Vyas  Bam- 

varbhai  (1876),  I.  L.  E    2  Bom.  at  chandra  (1899),  I.  L.  E.  24  Bom.  473. 
pp.  404,  405. 
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possession  of  a  son,  it  is  now  settled  that  an  only  son  can  be  given 
in  adoption  (k). 

According  to  the  Bengal  (2)  and  Benares  schools  (»<)>  ii^  the  case 
of  the  twice-born  classes  the  adoption  must  take  place  before  the 
boy  is  invested  with  the  sacred  thread,  and  in  the  case  of  Sudras 
before  marriage  (n).  According  to  the  Dravida  school,  the  same 
rale  applies,  except  that  a  Brahmin  boy  of  the  same  gotra  (family) 
can  be  adopted  after  the  thread  ceremony,  but  before  marriage  ({)• 
In  Western  India  there  is  no  objection  to  the  adoption  of  a  married 
man,  even  if  he  have  children  (o).  A  boy  cannot  be  taken  in 
adoption  by  more  than  one  person  at  the  same  time  or  at  different 
times  (p).  No  one  can  take  more  than  one  boy  in  adoption  (9), 
but  on  the  death  of  an  adopted  son  another  can  be  taken. 

Ceremonies. — There  must  be  an  actual  corporeal  gift  and  accept- 
ance (r),  and  in  the  case  of  the  twice-born  classes  a  religious 
ceremony  called  the  datta  homam  (oblation  to  fire)  is  apparently 
necessary  (s),  at  any  rate  where  the  boy  is  not  of  the  same  gotra 
as  the  adoptive  father. 

Effects  of  Adoption. — ^Adoption  in  the  dattaka  form  operates  as 
a  complete  affiliation  (Q,  and  is  irrevocable.  The  adopted  son 
succeeds  both  lineally  and  collaterally.  By  the  adoption  he  loses 
all  rights  in  his  natural  family  (u)  which  have  not  vested  in  him(x). 
He  is,  however,  debarred  from  marrying  a  girl  whom  he  would 
have  been  debarred  from  marrying  if  he  had  not  been  adopted. 

In  the  case  of  an  adoption  by  a  widow,  the  consequent  rights  of 
the  adopted  son  are  deemed  to  have  commenced  at  the  time  of 

(A:)  Sri  Balusu  Gurulingaswami  v.  198 ;  I.  L.  R.  12  Gale.  406. 

Sri  Balusu  Eamalakshmamma  (1899),  (r)  Bireswar    Mookerji    v,    Ardlia 

L.  E.  26  I.  A.  113  ;  I.  L.  B.  22  Mad.  Chunder  Boy  Chowdhry  (1892),  L.  R. 

398  ;  I.  L.  B.  21  All.  460.  19  I.  A  101 ;  I.  L.  E.  19  Calc.  452. 

(/)  Bullabakant  Chowdree  v.  ElBhen-  («)  Maluwboya  Shosliiiiath  Ghoee  r. 

prea  Dassea  Ghowdrain  (1838),  6  Ben.  Krishna  Soondari  Dasi  (1880),  L.  R  7 

SeL  R  219  (2nd  ed.,  270).  I.  A.  at  p.  256 ;  I.  L.  R  6  Calc.  at 

(m)  Ganga  Sahai  v.  Lekhraj  Singh  pp.  388,  389. 

(1886),  9  All.  at  p.  328.  (t)  Pudma  CJoomari  Debi  r,  Couri^ 

00Pichuvayyanv.Subbayan(1889),  of  Wards  (1881),   L.  E.  8  L  A.  at 

I.  L.  R  13  Mad.  128.  p.  246  ;  I.  L.  R  8  Calc.  at  p.  311. 

{(})  Dharma   Dagu  v,   Eamkrishna  (u)  Manu,  c.  ix.,  para.  142. 

Chimnaji  (I880),  I.  L.  R  10  Bom.  80.  {x)  Behari    Lai    Laha    v,    Kailas 

{]))  Duttaka  Miman8a,s.  l,para.  30.  Chunder  Laha  (1896),  1  Calc.  W.  N. 

(q)  Akhoy     Chunder     Bagchi     v.  121. 
Kalapahar  Haji  (1885),  L.  R  12  L  A. 

27—2 
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the  adoption  (y).  The  widow's  position  and  acts  between  the  death 
of  her  husband  and  the  adoption  if  she  has  had  possession  of  the 
estate  are  on  the  same  footing  as  those  of  a  guardian  or  manager. 
In  cases  of  collateral  succession  where,  in  the  interval  between  death 
and  adoption,  property  to  which  the  adoptive  father  had  he  still 
lived,  or  the  son  had  he  been  then  adopted,  would  have  been  entitled, 
has  passed  to  others  who  were  entitled  when  the  collateral  succes- 
sion  opened,  the  property  is  not  drawn  back  by  the  retroactive  effect 
of  the  adoption.  This  operates  only  on  the  estate  of  the  adoptive 
father  (z). 

Special  Forms  of  Adoption. — ^According  to  the  Mithila  school,  a  man 
or  woman  can  adopt  a  son  in  what  is  called  the  kritima  form. 
This  creates  only  a  contractual  relationship,  and  gives  no  rights 
except  to  the  property  of  the  person  actually  adopting.  In  this 
form  the  only  restriction  as  to  the  person  adopted  is  that  he  should 
be  of  the  same  class  as  the  adopter  (a).  No  ceremonies  are 
necessary. 

There  are  also  certain  special  and  local  forms  of  adoption,  such 
as  the  practice  of  the  Beddi  caste  in  Southern  India  to  adopt  a  son- 
in-law  by  what  is  called  illatom  adoption.  The  Nambudris  and  the 
inhabitants  of  Malabar  have  also  special  customs.  Where  it  is 
not  contrary  to  the  criminal  law  which  punishes  the  disposal  of  a 
minor  for  an  immoral  purpose,  tlie  Courts  recognise  an  adoption  of 
a  girl  by  a  dancing  girl  or  by  a  prostitute  (6). 

ICnhammadan  Law. — Strictly  speaking,  adoption  is  unknown  to 
Muhammadan  law.  It  was  practised  by  the  pre-Islamic  Arabs  (e), 
and  Muhammad  himself  adopted  his  freedman  Zaid.  Subsequently 
he  forbade  the  practice  {d).  The  law,  however,  recognises  a  practice 
which  is  akin  to  adoption.  If  a  man  expressly  or  impliedly  acknow- 
ledges a  child  to  be  his,  that  child  will  be  accepted  to  be  his  child  in 
law,  provided — 

(1)  The  ages  of  the  man  and  the  child  are  such  as  to  admit  of  the 
possibility  of  their  being  parent  and  child  ; 

(2)  The  child  be  of  unknown  descent ; 

[y)  Oarrapati    Ayyan    v.    Savithii  Sel.  E.  192  (new  edition,  235). 

Amal  (1897),  I.  L.  E.  21  Mad.  at  p.  (6)  See  Manjamma  v.  Sheshgiidrao 

16.  ( «902),  I.  L.  R.  26  Bom.  at  p.  495. 

(2)  West  &  Buhler,  866.  (c)  Caussin  de  Perceval,  Ilistoii-e  des 

(a)  Chowdree  Parmessur  Dutt  Jha  Arabes,  Vol.  I.,  p.  34. 

i\  Hunooman  Dutt  Eoy  (1837),  6  Ben.  {d)  Koran,  c.  xxxiii. 
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(8)  The  child  believe  himself  to  be  the  child  of  the  man,  or,  at  all 
events,  assent  to  the  fact  (e). 

The  Malikitis  (Algeria,  Morocco)  require  that  the  adopter  shall 
have  been  married  or  else  have  lived  with  a  concubine.  They 
require  also  that  the  acknowledger  and  the  acknowledged  shall  not 
notoriously  be  complete  strangers  to  each  other.  Nor  must  the 
acknowledgment  manifestly  be  prompted  by  a  wish  to  defeat  the 
claims  of  the  legal  heirs. 

The  simple  declaration  of  the  acknowledger  in  the  given  con- 
ditions constitutes  the  child  his  son  or  daughter  for  tfie  purposes  of 
heirship  and  mutual  duties,  and  this  even  without  acceptance  by 
the  child.  But  such  acceptance  is  necessary  where  the  adoption 
would  plainly  give  an  advantage  to  the  acknowledger  at  the  cost  of 
the  person  acknowledged. 

Law  of  Burma. — Under  Buddhist  law  a  Burman  Buddhist  is 
unable  to  make  a  will.  Consequently  adoption  is  of  the  highest 
importance  as  mitigating  in  a  measure  the  complete  testamentary 
disability  which,  as  the  law  stands  at  present,  is  his  lot. 

The  power  of  adoption  is  practically  subject  to  no  limitations.  A 
Burman  Buddhist  may  adopt  anyone  he  pleases,  whether  he  has 
children  of  his  own  or  not.  No  ceremony  is  required,  nor  any  docu- 
ment ;  nothing,  indeed,  but  a  request  from  parents  and  a  notorious 
and  public  taking  and  bringing  up  with  the  understanding  that  the 
adopted  child  shall  inherit. 

The  Courts,  when  questions  of  the  sort  come  before  them,  insist 
on  strict  proof. 

Adoption  is  of  two  kinds  : — 

(1)  Kittima,  in  which  all  the  above  conditions  are  fulfilled ; 

(2)  Apatitlia,  where  a  child  who  is  parentless,  or  whose  parents  or 
relations  are  not  known  or  who  are  known,  has  been  casually  taken 
charge  of  and  brought  up. 

The  kittima  child  acquires  the  position  and  rights  of  the  natural 
child  for  all  purposes,  while  the  apatitlia  child  is  in  the  main  the 
object  of  charity,  with,  however,  a  spes  successioniB  in  case  of  failure 
of  legitimate  or  kittima  children. 

Speaking  generally,  thekittima  child  loses  the  right  of  inheritance 
if  he  notoriously  separates  from  his  adoptive  parent.     But  as  this 

(e)  Syed  Ameer  Ali's  Mohammadan  Law,  Vol.  II.,  2iid  ed.,  p.  216. 
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forfeiture  under  Buddhist  law  is  the  result  of  desertion  or  ingrati- 
tude, it  is  necessary  to  consider  in  [each  individual  case  '*  whether 
the  circumstances  proved  are  such  as  imply  compliance  with  the 
spirit  of  the  rules  laid  down  in  the  old  law  books,  though  the  letter 
may  be  somewhat  departed  from  "  (/). 

Colonial  Law. — ^Malta. — Ordinance  1  of  Code  78  recognises  and 
regulates  the  status  of  adoption  on  the  lines  of  the  French  Civil 
Code.  Thus  the  power  to  adopt  is  given  to  persons  of  either  sex 
who  are  50  years  of  age,  have  no  legitimate  or  legitimated  children, 
and  are  at  least  18  years  older  than  the  adopted  child;  but  it  is  not 
allowed  to  persons  in  holy  orders  or  under  religious  vows.  The 
consent  of  the  person  to  be  adopted,  if  over  14  years  of  age,  is 
required.  Natural  children  bom  of  adulterous  or  incestuous  inter- 
course cannot  be  adopted  by  their  parents ;  and  guardians  cannot 
adopt  their  wards  until  they  have  rendered  an  account  of  their 
administration.  Adoption  does  not  confer  parental  power  on  the 
adoptive  father,  during  the  lifetime  of  the  natural  parents,  unless 
the  right  is  transferred  to  him.  The  contract  of  adoption  may 
modify  by  its  terms  the  ordinary  consequences  of  the  act  (g). 

ManritiiiB. — The  provisions  of  the  Code  Civil  are  in  force  subject 
to  the  differences  pointed  out  above  (A). 

Kew  Bnmswick. — Any  unmarried  person,  or  a  husband  and  wife 
jointly,  may  petition  the  Supreme  Court  for  leave  to  adopt  a  child 
or  children,  and  for  a  change  of  name  of  such  child  or  children  (i). 
The  consent  of  the  parents  is  necessary,  and  also  of  the  child  if 
above  the  age  of  twelve  years  (k).  If  the  child  has  no  parents  nor 
guardian,  then  a  discreet  and  suitable  barrister  appointed  by  the 
Judge  acts  as  next  friend.  In  the  case  of  deserted  or  illegitimate 
children  no  consent  is  necessary  (Q.  The  natural  parents  are 
divested  of  all  legal  rights,  which  are  assumed  by  the  adopted 
parents,  as  if  the  adopted  were  a  natural  child  (7n),  and  the  children 
are  relieved  from  all  obligations  with  regard  to  the  natural  parents; 
and  as  regards  custody  and  right  of  obedience  and  for  the  purpose 
of  lineal  but  not  collateral  inheritance,  the  child  then  becomes  the 

(/)  Manug  Aing  v.  Ma  Kin,  Upper  (0  Bey.  Stat.,  1903,  c.  112,  s.  2iO. 

Burma  Rulings,  1892—1896,  Vol.  11.,  [k)  Ibid.,  s.  241. 

p.  31.  (0  Ihid.,  B.  242. 

{g)  Tit  iii.  (m)  Ibid.,  as.  244,  243. 

(h)  See  pp.  395  et  aeq. 
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child  of  its  adopted  parents,  and  takes  their  surname  and  has  the 
rights  of  a  natural  child  to  maintenance  and  education.  Any  pro- 
perty of  which  the  adopted  child  becomes  possessed,  in  the  event  of 
intestacy,  is  distributed  among  such  persons  as  it  would  have  gone 
to  if  adoption  had  not  taken  place,  provided  that  if  it  is  not  taken 
by  them,  then  such  property  passes  to  the  adopters  or  their 
successors  (n). 

Nova  Scotia. — By  chap.  122  of  the  Rev.  Stat.  (1900)  any  person 
21  years  old  may  adopt,  by  means  of  the  order  of  a  County  Court, 
a  younger  person  who  is  not  his  or  her  wife,  husband,  brother, 
sister,  uncle,  or  aunt  of  the  whole  or  half  blood ;  if  the  petitioner 
lias  a  husband  or  wife  who  can  join  in  the  petition  they  shall  do  so, 
and  the  child  is  adopted  by  both.  It  is  necessary  to  obtain  the 
consent  of  the  child  if  over  14  years,  the  consent  of  the  husband  if 
the  adopted  person  is  a  married  woman,  the  consent  of  the  parents 
of  the  child,  and  that  of  the  mother  it  the  child  is  illegitimate.  An 
infant  can  appeal  against  an  adoption  order  by  its  next  friend. 
Any  person  whose  consent  is  required  to  the  adoption  can  adopt 
the  child,  and  in  the  case  of  a  subsequent  adoption  the  consent  of 
the  previous  adopting  parent  is  necessary.  In  certain  cases  consent 
is  not  required,  except  that  of  the  child  or  its  husband,  i.e.,  if  the 
cliild  is  adult,  or  if  the  person  required  to  consent  is  insane  or 
undergoing  imprisonment,  or  has  for  two  years  deserted  or  neglected 
it,  or  allowed  it  to  be  charitably  or  publicly  supported,  or  is  a  con* 
firmed  drunkard  and  has  failed  to  provide  for  it,  or  is  an  improper 
person  and  has  similarly  neglected  to  provide  for  it.  Giving  up  a 
child  by  written  instrument  to  a  charitable  incorporated  institution 
is  equivalent  to  giving  consent  to  an  adoption  of  it  which  is 
approved  by  such  institution.  The  order  of  the  Court  does  not 
afifect  the  relationship  of  the  adopted  child  as  regards  marriage, 
rape,  incest,  etc.  The  adopted  person  takes  the  same  share  of  the 
estate  of  the  adoptive  parent  who  dies  intestate  as  if  he  had  been 
born  in  wedlock,  and  has  the  same  position  towards  the  legal 
descendants  of  the  adopter  (but  no  others)  as  such. 

On  the  death  of  the  adopted  person  his  property  acquired  from 
the  adopting  family  passes  to  the  person  who  would  have  succeeded 
him  if  he  had  been  bom  in  wedlock,  and  property  derived  from  the 

(n)  £ev.  Stat,  1903,  c.  112,  b.  24G. 
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natural  family  passes  as  if  no  adoption  had  taken  place.  An 
adopted  person  does  not  lose  the  right  to  inherit  from  natural 
parents  or  kindred.  The  term  "child"  or  its  equivalent  in  a  trusty 
devise,  etc.,  indicates  an  adopted  child  unless  the  contrary  appears 
by  the  terms  used ;  but  if  the  donor  is  not  the  adoptive  parent  the 
term  has  not  such  effect  unless  it  clearly  appears  to  have  been 
the  intention.  Upon  a  second  adoption,  the  legal  consequences  of 
the  first  order  for  adoption  cease  except  as  regards'  already  vested 
property  (o). 

Kew  Zealand  and  Western  Australia. --The  adoption  statutes  follow 
almost  identical  lines  (p).  An  order  of  the  Court  is  required.  The 
adopted  child  must  be  under  15  years  of  age ;  if  over  12  years  its 
consent  is  required ;  and  the  consent  of  its  parents  is  necessary 
unless  it  has  been  deserted.  No  child  can  be  adopted  by  more  than 
one  person  (g) ;  and  in  New  Zealand  no  premium  may  be  received 
for  adoption  except  with  the  consent  of  the  Court  (?').  The  adopting 
parent  may  be  a  husband  and  wife  jointly  or  a  husband  or  a  wife 
singly  with  the  other's  consent  for  male  and  female  children 
respectively  or  an  unmarried  person,  in  which  case  the  adopting 
parent  must  be  40  years  (New  Zealand)  or  SO  years  (Western 
Australia)  older  than  the  adopted  child  if  of  the  opposite  sex,  and 
18  years  (in  both  States)  older  than  the  adopted  child  if  of  the  same 
sex.  The  order  of  the  Court  confers  the  name  of  the  adoptive 
parent  on  the  child  in  addition  to  ils  proper  name.  The  child 
obtains  the  status  of  a  legitimate  child  of  the  adoptive  parent  («), 
except  that  it  cannot  succeed  to  any  property  which  by  a 
previous  instrument  is  vested  in  the  legitimate  children  of  the 
adoptive  father  or  expressly  limited  to  the  heirs  of  the  body  of 
such  parent,  or  property  coming  from  lineal  or  collateral  kindred 
of  the  parent  by  representation,  nor  acquire  any  property  vested  or 
to  be  vested  in  the  legitimate  children  of  such  parent  except  through 
such  parent  directly  (t).  The  adopted  child  ceases  to  belong  to 
its  natural  family  except  that  it  retains  its  rights  as  next  of 
kin  to  its  natural  parents  directly  or  by  right  of  representation. 
In    New    Zealand    the    child    may    be    adopted  by  a  charitable 

(o)  B.  S.  N.  S.,  1900,;c.  122,  amended  (r/)  N.  Z.  s.  6. 

by  47  of  1901.  (r)  37  of  1906. 

{p)  N.  Z  8  of  1895,  W.  A.  60  Vict.  («)  N.  Z.  s.  7. 

c.  6.  {t)  N.  Z.  8.  8. 
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institation,  and  in  that  case  certain  of  the  foregoing  provisions 
do  not  apply  (m). 

There  are  also  provisions  in  several  Colonial  legislations  for 
adoption  of  children  in  a  popular  sense,  e.g,,  for  the  custody  and 
maintenance  of  children  over  a  year  old  from  maternity  and  infant 
homes  (x),  and  infant  convicts  (y). 

SECTION   IV. 
Private  International  Law. 

It  necessarily  follows  from  the  non-existence  of  adoption  as  a 
status  in  English  or  Scots  law  that  any  authoritative  opinions  or 
decisions  on  the  principles  governing  its  recognition  in  the  case  of 
foreigners  must  be  derived  from  foreign  jurists  and  jurisprudence ; 
but  there  is  no  reason  to  suppose  that  English  law  would  differ 
from  the  rule  laid  down  by  the  preponderating  foreign  opinion  that 
the  status  is  governed  by  the  personal  law  of  the  parties  concerned 
as  to  capacity,  form,  and  eflfect;  within  the  limits  allowed  by  the 
public  order  of  the  State  whose  Courts  are  asked  to  give  effect  to  it. 

Capacity. — The  status  can  only  be  constituted  between  persons 
whose  personal  laws  both  admit  of  it  for  them  at  the  time  of  con- 
stitution. Thus  adoption  by  or  of  an  English  person  will  not  be 
recognised  abroad,  nor  that  of  an  Italian  natural  child  by  its 
parent  (-?),  but  a  local  incapacity  not  recognised  in  other  countries, 
such  as  the  prohibition  by  Austrian  law  of  adoption  to  persons  in 
superior  orders  in  the  Roman  Catholic  Church  or  under  vows  of 
chastity,  will  not,  it  seems,  be  recognised  in  France  or  Belgium, 
which  regard  such  restrictions  as  against  the  policy  of  their  laws  (a). 
Where  the  personal  laws  of  adoptive  parent  and  child  are  the  same 
there  is  no  difficulty ;  where  they  are  different  and  differ  there  are 
jurists  who  consider  that  the  law  of  the  adoptive  parent  will  govern, 
or  that  the  stricter  law,  whether  it  be  that  of  parent  or  child,  should 

(w)Ss.  6,  7,  8.  W  Bar,   s.   199;    Weiss,  iv.,    114; 

{x)  British  Columbia,  29  of  1901  ;  Italian  Civil  Code,  art.  205. 

Manitoba,  Bev.  Stat.,  c.  109,  ss.  12, 13  ;  (a)  Weiss,  C.  L.,  iv.,  116,  so  held  in 

Ontario,   B.   8.  0.  c.   258  ;    and  see  France  as  to  Portuguese,    1875,   J., 

Quebec,  Bev.  Stat.  (1888),  e.  3177.  65,  66 ;  Demolombe,  vi.,  s.  54.    French 

(y)  New  South  Wales,  15  of  1901 ;  and  Belgian  natural  children  can  bo 

and  see  chap,  ix.^  Alimentary  Obliga-  adopted  by  their  parents:  Dalloz,  1861, 

tions.  i.,  336;  Sirey,  1868,  i.,  338. 
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do  so;  but  the  majority  favour  the  view  above (6).  In  practice, 
however,  the  father's  law  seems  to  be  that  which  chiefly  requires 
consideration,  and  only  such  restrictive  conditions  of  the  child's  law 
as  are  intended  to  safeguard  its  interests  need  generally  be  taken 
into  account;  but  if  the  adoption  is  not  good  by  the  child's  law  it  is 
generally  admitted  that  the  father  gets  no  rights  against  him  (c). 
By  the  German  Code  adoption  made  by  a  father  who  is  of  German 
nationality  must  be  made  in  accordance  with  German  law,  but  in 
the  case  of  a  German  adoptive  child  and  a  foreign  parent  the  adop- 
tion, to  take  effect,  requires  the  consent  of  the  child  or  of  such  other 
relative  as  the  German  law  requires  to  consent,  whether  such  con- 
sent be  recognised  by  the  child's  personal  law  or  not  (d).  By  French 
law  a  Frenchman  cannot  adopt  or  be  adopted  by  a  foreigner  unless 
the  foreigner  enjoys  civil  rights  in  France  either  by  authorisation 
of  the  Government  or  by  virtue  of  a  treaty  made  with  his  country 
to  that  efifect,  the  former  opinion  that  both  parties  must  have 
French  nationality  no  longer  apparently  holding  good(c). 

Form. — This  seems  to  follow  the  general  rule  that  the  lex  loci 
determines  if  the  personal  law  of  the  parties  does  not  exclude  it  by 
laying  down  conditions  of  form  applicable  everywhere  ;  and  the  lex 
loci  may  not  recognise  adoptions  made  within  its  jurisdiction,  e.g.^ 
possibly  English  and  Dutch  law  may  not,  even  between  foreigners  (/). 
Adoption  between  Frenchmen  can  be  validly  made  abroad,  either 
according  to  the  provisions  of  the  lex  loci  or  those  of  the  French 
law,  before  French  diplomatic  or  consular  ofl&cers,  so  far  as  French 
Courts  are  concerned ;  but  it  seems  not  to  be  decided  whether  for 
the  homologation  of  an  adoption  a  foreign  judgment  will  be 
admitted  to  have  effect  in  French  Courts  without  having  to  resort 
to  an  exequatur  from  a  French  Court.  Foreigners  entering  into 
adoption  in  France  can  do  so  according  to  the  forms  of  French 
law  (g). 

Effect. — The  effect  of  adoption  is  determined  by  the  personal  law 

(t)  Weiss,     iv.,    113,     114,     citing  1892,  J.,  1137;  Laurent,  Droit.  Cod, 

Brocher,      Fiore,      Laurent,     Bolin,  Inter,  vi.,  50,  ss.  27,  36 ;  Demangeat 

Despagnet,  and   see  Pillet,   1895,   J.,  (Foelix),  L,  87,  et  $eq. 

506,  507.  (/)  Bar,  s.  199 ;  Laurent,  vi.,  as.  36, 

(r)  Code  Civil,  art.  346 ;  Bar,  s.  199.  37 ;  Weiss,  C.  L.,  iv.,  123.    So  German 

(f/)  Introd.  Law,   art.   22;    Keidel,  Civil  Code,  Litrod.  Law,  art.  1 1 . 

1899,  J.,  37  and  254.  (ff)  Weiss,  iv.,  116. 

(0  1882,   J.,    187;    1884,   J.,    179; 
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of  the  parties,  if  that  is  the  same.    If  it  is  different,  most  jurists 

agree  in  applying  the  personal  laws  of  parent  and  child  to  their 

respective  rights  and  liabilities  towards  each  other,  so  that  the 

father's  personal  law  will  govern  the  rights  of  the  child  against 

him,  and  the  child's  law  those  of  the  father  against  him,  and  also 

his  own  rights  against  his  natural  family  (h).     Laurent  applies 

the  law  of  the  father  as  determining  whether  the  child  stays  in 

his  natural  family  and  the  extent  of  his  obligations  and  rights; 

and  this  is  the  view  of  the  German  Code  (t),  as  by  German  law 

only  the  child  gets  any  right  of  inheritance  to  the  father,  not 

vice  versd.    Weiss  prefers  the  law  of  the  child,  but  is  of  opinion 

that  public  international  law  must  be  taken  into  account,  and 

the  express  provisions  of  one  or  the  other  law  must  prevail,  such 

^8  arts.  848  and  849  of  the  Code  Civil,  forbidding  marriages  between 

the  adoptive  parent  and  child's  families,  and   imposing  on  both 

a  mutual  obligation  of  maintenance  (aliment)  (A:).     Though  foreign 

Courts  will  recognise  rights  of  adoptive  children  as  regards  succes- 

fiion  to  adoptive  parents  given  by  their  personal  law,  those  rights 

are  limited  in  extent  by  the  lex  fori  or  loci  auccessionisy  e.g.,  though 

by  their  personal  law  they  may  have  all  the  rights  of  legitimate 

children,  they  will  not  have  all  the  rights  conferred  on  legitimate 

,children  by  that  other  law  if  they  do  not  come  within  its  express 

words.    Thus  they  may  have  to  pay  succession  and  death  duties  as 

if  they  were  strangers  (2).    A  foreign  adoption  is  not  apparently 

recognised  by  any  jurisprudence  as  affecting  the  nationality  of  the 

'Child  (m) ;   but  in  Japan  adoption  by  a  Japanese  is  a  means  of 

acquiring  Japanese  nationality  (n).     In  German  law,  an  adopted 

child  follows  the  domicil  of  the  adoptive  father ;  but  adoption  of 

a  child  after  he  has  reached  majority  has  no  effect  on  his  domicil  (o). 

Until  majority  it  seems  that  his  domicil  will  change  with  that  of 

his  adoptive  parent. 

(h)  Bar,  s.  199.  (w)  France,  1882,  J.,  291 ;  1890,  J., 

•     (i)  German  Civil  Code,  arts.  1757,  389;  1892,  J.,  193;  Austria  and  Hun- 

1759 ;  Laurent,  vi.,  39.  gary,  1883,  J.,  314,  and  1884,  J.,  271 ; 

{k)  Weiss,  0.  L.,  iv.,  118,  et  aeq.  Japanese  law,  1896,  J.,  232,  and  1899, 

(/)  1876,  J.,  468  (Belgian  law).    So  J.,  737  :  see  Bar,  s.  53  (p.  134)  and  s. 

held  in  Switzerland,    1882,   J.,   291 ;  200  (p.  447) ;  and  Lehr,  1891,  J.,  107. 

1887,  J.,  376 ;.  in   France,  1883,  J.,  («)  Law  of  April  1st,  1899,  art.  5 ; 

•630 ;  in  England,  Atkinson  v.  Ander-  1906,  J.,  112. 

.son  (1882),  21  Ch.  D.  100;    and  in  («)  German  CivU  Code,  art.  11;  and 

Denmark,  1892,  J.,  1055.  see  chap,  ii.,  Domicil. 
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Baffliih  mew. — If  adoption  be  considered  as  status,  according  ta 
the  rule  that  status  is  governed  by  the  personal  law»  no  person 
having  an  English  domicil  can  adopt  or  be  adopted  by  another 
I)ers()n  in  the  sense  of  adoption  by  the  Roman  and  modem  Conti- 
nental systems  of  law.    The  opinion  has  been  expressed  that  English 
law  will  not  allow  such  a  status,  which  is  unknown  to  itself,  to 
have  any  legal  effect  in  British  dominions,  even  for  foreigners  (p). 
But  there  is  no  judicial  decision  to  this  effect,  and  the  analogy  drawik 
from  decisions  on  other  kinds  of  status  not  known  to  our  law,  such 
as  that  of  prodigals  (7),  slavery  (r),  polygamy  («),  and  civil  death 
or  infamy  (0>  is  hardly  applicable,  all  these  being  disabling  con- 
ditions of  persons  and  mostly  actually  repugnant  to  the  policy  of 
English  law  (u).    Adoption,  arrogation,  and  emancipation  under 
the  Roman  and  foreign  laws  seem  more  to  resemble  legitimation, 
which,  as  already  seen,  is  recognised  by  English  Courts  in  the  case 
of  foreigners   whose  i)erK(>naI  law  admits  of  it.    There  seems  to 
be  ground  for  considering  that  this  is  the  view  taken  in  the  United 
States  (California)  {x) ;  and  one  at  least  of  the  English  jurists  has 
expressed  the  opinion  that  though  these  legal  relations  founded  on 
Roman  law  are  unknown  to  English  law,  ''whatever  consequences 
affecting  the  status,  flow  from  them,  according  to  the  personal  statute 
or  law  of  the  domicil,  ought  to  be  recognised  in  other  countries  "(y). 
However  this  may  be  with  regard  to  the  actual  status  itself,  there 
seems  to  be  no  reason  for  doubting  that  the  effects  of  that  status 
by  the  personal  law  of  the  parties  in  matters  of  succession  will  be 
recognised  by  English  Courts,  certainly  where  a  sentence  of  a  com- 
|)etent  foreign  Court  has  pronounced  upon  them  ;  and  an  adopted 
child  may  validly  claim  succession  to  personal  property  in  England 
(though  not  real  proi)erty  there)  belonging  to  an  adoptive  parent  if 
his  personal  law  allows  him  to  do  so  (z),  and  this  is  not  contrary 

(;i)  Dicey,  475,   476,    citing   ca«es  {t)  1  Blackstone  (Kerr*8  ed.  of  1876), 

below  ;  but  see  Phillimore.  iv.,  s.  531.  103,  104  ;  Story,  68.  91,  92,  104. 

(7)  Worms  V.  De  Valdor  (1880),  49  («)  Ibid,  ;     Westlake,   ss.    15,     16, 
L.  J.  Ch.  261  ;  Selot'a  Trusts,  [J902]  pp.  51,  52.    Story  adds  heresy,   ex- 

1  Cb.  488.  communication,  popish  recuBaucy. 

(r)  Forbes  f.    CJochrane    (1824),   2  (x)  B^-tbe  r.  Ayres  (1892),  81  Paci- 

R.  &  C.  448 ;  The  Slave  Grace  (1827).      fie  Bep.  915. 

2  Hagg.  Ad.  94;    Sommersett's  Case  {y)  Phillimore,  iv.,  s.  531. 

(1771),  20  State  Trials,  I.  (2)  Dioey,  431,  citing  In  re  Trufort 

(8)  Hyde  v.  Hyde   (1866),  L.  R.  1      (1887),   36  Cb.  D.   600;    Doglioni  t. 
P.  &  D.  130  (Mormon  marriage^.  Crispin  (1866),  L,  B.  1  H.  L,  301 ;. 
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to  English  law.  English  Courts  will  also,  it  seems,  recognise  such 
a  status  constituted  by  the  child's  personal  law  for  all  purposes  con- 
nected with  acts  done  and  rights  acquired  in  the  country  of  his 
domicil  and  contracts  made  concerning  property  there,  and  will 
hold'these  to  be  valid  or  invalid  according  as  that  law  provides  (a). 
The  language  of  an  eminent  Judge  in  a  recent  case  seems  strictly 
applicable  to  such  a  case:  "The  Court  is  dealing  with  an  alien 
domiciled  abroad  over  whom  it  has  no  jurisdiction  except  such  as 
is  conferred  by  the  fact  of  having  property  here.  All  that  the 
Court  here  has  to  do  is  to  see  that  the  person  claiming  it  is  entitled 
to  have  it "  (b).  And  by  analogy  it  would  seem  that  an  English 
Court  would  recognise  the  rights  of  a  foreign  adoptive  parent 
within  the  limits  allowed  by  English  law  so  far  as  the  custody  of 
the  adoptive  child's  person  or  property  is  concerned,  just  as  it 
recognises  a  foreign  guardian  (c). 

If,  on  the  other  hand,  it  be  regarded  as  a  contractual  relation  only 
between  the  parties,  which  is  the  foundation  on  which  it  is  placed 
by  modern  codes,  a  foreign  adoption  seems  compatible  with 
English  law,  and  the  terms  of  the  contract  may  be  given  effect  to 
in  English  Courts. 


Atkinson  v.  Anderson  (1882),  21  Ch.  D. 
100  (English  land). 

(a)  Dicey,  477,  478;  Phillimore, 
iv.,  8.  381 ;  Santos  v,  Illidge  (1860),  29 
L.  J.  C.  P.  348 ;  6  0.  B.  N.  S.  841 ;  8 
C.  B.  N.  S.  861,  873,  876;  Madrazo  v. 
Willes  (1820),  3  B.  &  Aid.  353.  Foote, 
387—389,  treats  slavery  as  exceptional. 


having  been  once  allowed  by  English 
law.     See  supray  p.  252. 

(h)  Lord  Lindley,  M.B.,  Didisheim 
V.  London  and  Westminster  Bank, 
[1900]  2  Ch.  at  p.  51. 

(c)  Nugent  v,  Vetzera  (1866),  L.  R. 
2  Eq.  at  p.  714. 
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CHAPTEK  VII. 

MAJORITY. 

SECTION  I. 
Age  of  Majority  and  Status  op  Minority. 

The  subject  is  dealt  ¥^ith  under  the  following  heads :  I.  The 
age  of  majority  and  the  status  of  minority;  II.  Emancipation; 
III.  Private  international  law. 

Civil  Law. — By  the  civil  law,  full  majority  was  not  attained,  after 
the  Lex  Plaetaiia — ^a  law  of  the  sixth  century — until  the  person  had 
completed  his  twenty-fifth  year.  He  was  then  said  to  be  perfects 
atatis — <etati8  legitivia,  and,  if  he  had  not  attained  that  age,  he  was 
a  minor  (a). 

There  were,  however,  different  stages  of  minority.  Up  to  the 
age  of  fourteen  in  the  case  of  males,  and  twelve  in  that  of 
females,  the  child  was  in  a  state  of  pupiUarity,  Pupillarity  was 
itself  divided  into  two  periods:  infantia  up  to  seven  years  (6);  during 
this  period  the  child  was  incapable  of  contracting,  even  for  the 
purpose  of  bettering  his  or  her  condition,  quia  hujusmodi  pvpilli 
nulhim  habent  intellectum ;  and  puerilitas  from  the  seventh  year  on 
to  the  fourteenth,  when  pubertas  was  attained  and  tutelage  came  to 
an  end.  During  piierilitas  the  pupil  was  capable  of  contracting — 
independently,  if  the  act  required  only  intelligence  {aliquem  intel- 
lectum) ;  with  the  authorisation  of  his  tutor,  if  it  needed  judgment 
{animi  judicium).  But  his  contracts  bound  only  the  other  party, 
and  he  was  entitled  to  withdraw  from  his  engagements  without 
proof  of  lesion.  Between  the  age  of  puberty  and  majority  the 
minor,  although  no  longer  under  tutelage,  had,  in  cases  of  lesion, 
the  benefit  of  the  procedure  restitutio  in  integrum  introduced  by  the 
praetors  (c).     Again,  puberty  was  itself  divided  into  plena  and 

(a)  Dig.  iv.,  4,   1,  2,  3;    Cod.  vi.,  stead:  Dig.  xxvi.,  7,  1,  2. 

63,  5.  (c)  See  Dig.  iv.,  4 ;    Cod.  ii.,  21 ; 

(Z»)  At  an  earlier  period  infancy  was  Dalloz,  Rep.  tit.   Miaorit6,    Tutelle, 

limited  to  the  years  duiing  which  the  Emancipation,   s.  3  ;   Ortolan  (1870), 

child  conld  not  utter  the  sacramental  i.,  688 — 690,  ss.  86 — 92 ;  Weiss,  iii., 

words  required  for  neyoiia  Hvilia,  and  p»  297. 
no  other  citizen  could  utter  them  in  his 
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plenissima.  The  former  was  applied  to  males  of  eighteen,  and  to 
females  of  fourteen  years  of  age.  This  distinction  was  observed  with 
relation  to  adoption,  and  in  bequests  of  maintenance  until  puberty. 
PUnxssima  pubertas  was  majority,  and  commenced  with  the  twenty- 
fifth  year  (d). 

Bomaa-Dutch  Law. — In  the  Low  Countries  it  may  be  said  that  as 
a  general  rule  during  the  seventeenth  and  eighteenth  centuries  all 
unmarried  persons,  whether  male  or  female,  under  the  age  of  twenty- 
five  were  minors.  The  different  degrees  of  minority  of  the  Boman 
law  in  connection  with  the  age  of  puberty,  did  not  form  part  of  the 
common  law  in  Holland  (e),  but  it  did  in  the  Provinces  of  Friesland 
and  Groningen  (/).  Nevertheless,  in  most  of  the  Provinces  there  was 
a  distinction  in  the  legal  position  of  minors  below  and  above  the 
age  of  puberty,  though  this  difference  was  of  German  origin  (9). 

All  minors  were  considered  incapable  of  acting  by  themselves,  and- 
were  therefore  either  under  parental  power  or  under  guardianship 
{munditunf  voormundtschap,  or  vaomiomberschaj)). 

There  were,  however,  the  following  exceptions : — 

Minors  were  able  to  contract  a  marriage  at  the  age  of  puberty, 
which  was  fixed  in  most  of  the  Provinces  at  fourteen  for  males  and ' 
twelve  for  females,  but  they  were  prohibited  from  marrying  with- 
out the  consent  of  their  parents,  though  a  marriage  without  such 
consent  did  not  ipso  jure  become  void  (A). 

Minors  could  similarly  at  the  age  of  puberty  make  a  will  without 
the  assistance  of  their  parents  or  guardians  (i). 

They  could  also  give  evidence  under  oath  at  the  age  of  fourteen 
in  civilibus,  and  of  twenty  in  criminalibus  (A:). 

Minors  could  not  legally  administer  their  property  nor  dispose  of 

{d)  Voet,  ad  Pand.  iv.,  4,  1.  quoted. 

(e)  GrotiujB,  Introd.  I.,  7,  3 ;  Obs.  (A)  Grotius,  Introd.  L,  5,  ss.  3  and 

n.,  Obs.  8  ;  van  Leeuwen,  E.  H.  B.  15 ;  y.  d.  Linden,  Koopmansh.  I.,  3, 6, 

I.,  12,  3  ;  van  Leeuwen,  Gens.  For.  1,  II. ;  Fockema  Andrece,  loc,  cit    As  to 

8, 4 ;  V.  d.  Linden,  Koopmanshandboek,  the  consequences  of  a  marriage  with* 

1,  5,  1,  p.  38  ;  van  der  Keessel,  Thes.  out  consent,  Boepoat,  Marriage. 

Sel.,  Thes.  llOandlll.  ©Grotius,    Introd.    H.,  3;  Foc- 

(/)  U.Huber,  Hedend.  Eechtsgel.  L,  kema  Andieae,  Annotationes  ad  Grot., 

4, 18, 30. 14,  and  20  ;  Fockema  Andrese,  Introd.  II.,  p.  91  and  loc.  cit, 

Bijdragen.  L,  pp.  5—9.  {k)  Van  Leeuwen,  E.  H.  E.,  V.,  20, 

(^)  Fockema  Andi*ese,Het.  Cud.  Ned.  18;    Morula,   Procedure  lY.,   78,   4, 

Burg.Eecht.L,  7,  pp.  112 — 118  ;  same,  No.  63  et  in  notia,  and  authors  thei-e 

Bijdragen.  I.,  pp.  5 — 19,  and  authors  cited. 
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it,  nor  bind  themselves  by  conCract  without  the  assistance  of  their 
father  or  guardian,  except  in  so  far  as  they  benefited  by  the  contract 
or  the  contract  was  afterwards  ratified  by  their  guardians  or  by 
themselves  after  they  had  attained  the  age  of  majority  (0. 

In  order  to  avoid  damage  from  a  contract  entered  into  by  them 
during  their  minority  with  the  assistance  of  their  guardian  or  by 
their  guardian  on  their  behalf  they  could  obtain  restitutio  in 
integmm  (?«). 

Statutes  of  Batavia. — In  the  Statutes  of  Batavia,  which  were  law 
in  the  possessions  of  the  Dutch  East  India  Company,  inter  alia 
Ceylon  and  the  Cape  of  Good  Hope,  the  age  of  majority  was 
generally  fixed  at  twenty-five  (n),  but  exceptions  were  made  for 
particular  purposes.  Thus  sons  at  twenty-one  and  daughters  at 
eighteen  did  not  require  the  consent  of  their  parents  for  their 
marriage,  although  it  was  necessary  to  demand  it,  and  in  case  of 
their  refusal  the  leave  of  the  judge  was  required  to  override  it  (o). 

France. — Old  Frencli  Law. — The  age  of  twenty-five  was  adopted 
generally  in  France,  under  its  former  law,  as  that  of  full 
majority.  The  power  of  disposing,  by  testament,  of  movable  or 
immovable  property,  being  Mens  acquets  or  conqutts,  might,  how- 
ever, by  the  cautume  of  Paris,  have  been  exercised  by  those  who  had 
completed  their  twentieth  year ;  but  to  dispose  of  the  fifth  of  biens 
propres  (descended  estate),  the  person  must  have  been  twenty-five 
years  of  age,  unless  his  property  consisted  only  of  liens  prapres,  and 
in  that  case  he  might  dispose  of  the  fifth  at  the  age  of  twenty  (p). 

Prance.— Code  Civil. — By  the  law  of  September  20th,  1792,  and 
articles  388  and  488  of  the  Code  Civil,  a  minor  is  an  individual  of 
either  sex,  who  has  not  completed  his  or  her  twenty-first  year. 
Majority  is  fixed  at  the  age  of  twenty-one  years  complete  (q). 

(I)  GrotiujB,  Introd  L,  8,  5 ;  m.,  1,  (o)  Ibid.,  loc.  cit.,  p.  86. 

26;    m.,  48,    10;    HoU.   Cons,   vi.,  ( p)  Coutume  of  Paris,  arts.  293, 294. 

2nd  part,    Cons.  30  ;   van   Leeuwen,  See  further,  as  to  the  old  French  law, 

E.  H.  E.,  I.,  16,  8;  IV.,  2,  s.  3;  IV.,  Dalloz,   Eep.  tit.    Minorite,    TuteUe, 

42,  4  ;  J.  Voet,  ad  Pand.  iv.,  4,  and  iv.,  Emancipation,  s.  9  ;   Berlier,  Expose 

6,  jo.  xxvi.,  8 ;  V.  d.  Keessel,  Thes.  des  motifs,  ilicL,  p.  67,  n.  2 ;  Demo- 

Sel.,  Thes.  128,  474,  879  ;  Ontw.  1820,  lombe,  Tr.  de  la  Minorite,  ss.  1  et  Beq. ; 

ss.  582,  583.  Laurent,  iv.,  p.  471,  s.  361. 

(m)  Grotius,  Introd.  III.,  48,  9  and  (q)  Art.  488.     In  the  case  of  mar- 

10;  J.  Voet,  ad  Pand.  iv.,  4,  12,  55.  ringe,  however,  a  minor  is  incapacitated, 

(w)  V.  d.  Chys,  Ned.  Ind.  Plakaat,  unless    (ai-t.    145)    a  dispensation    is 

boek  ix.,  p.  216.  granted,  till   the  completion  [of   hia 


Digitized  by 


Google 


FRANCE;   SPAIN;   GERMANY.  433 

The  Code  Civil  contemplates  two  degrees  of  minority;  the 
one  in  which  the  person  is  wholly  incompetent,  the  other  in 
which  he  becomes  emancipated  and  competent  to  do  certain 
acts  (r). 

Spain. — Under  the  Spanish  Civil  Code,  majority  commences  on 
the  completion  of  the  twenty-third  year  («).  But  sons  under  twenty- 
five  years  of  age  cannot  abandon  the  paternal  roof  without  the  con- 
sent of  the  father  or  the  mother  with  whom  they  are  living,  unless 
the  father  or  mother  has  contracted  a  second  marriage  (t) .  An  infant 
under  fourteen  years  complete  if  a  male,  and  under  twelve  years 
complete  if  a  female,  cannot  marry  (ti) ;  and  the  marriage  of  any 
infant,  without  the  prescribed  consent,  is  prohibited  (x). 

In  the  execution  of  legal  acts  it  is  sufficient  to  declare  that  the 
**  storgante  "  is  major  de  edad  without  stating  the  actual  age. 

Oermany. — Under  German  law  there  was,  down  to  the  year  1876,  a 
considerable  diversity  as  to  the  age  of  majority,  which,  as  regards 
ordinary  persons,  in  some  localities  was  twenty-one,  in  others 
twenty-two,  twenty-three,  or  twenty-four  {e.g.  in  Prussia  down  to 
1869),  or  twenty-five  years.  Persons  belonging  to  princely  families, 
or  to  certain  privileged  noble  families,  attained  their  majority  on 
the  completion  of  their  eighteenth  year,  and  in  most  German 
States  it  was  also  possible  for  any  person  having  attained  the  age 
of  eighteen  years  who  was  able  to  comply  with  certain  prescribed 
requirements,  to  obtain  an  order  from  some  public  authority 
declaring  him  or  her  to  be  of  full  age  iy). 

The  law  on  this  subject  was  rendered  uniform  by  an  Imperial 
Statute  passed  in  1875,  the  provisions  of  which  since  1900  are 
superseded  by  those  of  the  German  Civil  Code. 

In  all  German  States  there  were  several  degrees  of  minority, 
with  the  result  that  minors  who  had  attained  a  certain  age  were 

eighteenth  year  if  a  male,  and  fifteenth  («)  Art.  320. 

if  a  female  (art.  144).    The  consent  of  {t)  Art.  321. 

parents  is  required  to  the  marriage  of  (u)  Art.  83,  (1). 

duldren  up  to  the  completion  of  their  (x)  Art.  45.    As  to  the  consequences 

twenty -first  year  (art.  148  as  amended  of  such  marriages,  see  art.  50  and 

by  Law  of  June  2l8t,  1907).     As  to  infra,  Marriage, 

adoption,  see  ante,  pp.  397  et  seq,  (y)  Stobbe,   Deutsches    Frivatrecht 

(r)  Emancipation  owes  its  origin  to  i.,  pp.  284  et  aeq, ;    Both,  Deutsches 

Boman  Law :  see  Cod.  yiii.,  49,  5,  6  ;  Priyatrecht  i.,  pp.  377  et  seq. 
List,  i.,  12,  6. 

B.O.L. — VOL.  II.  28 
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not  deemed  to  be  entirely  incapable  of  binding  themselves  by  legal 
acts. 

On  the  other  hand,  the  rule  of  Boman  law  under  which  certain 
incapacities  attached  to  members  of  the  parental  household  who, 
though  of  full  age,  had  not  become  "  emancipated,"  was  in  force  in 
many  parts  of  Germany  down  to  1900 ;  but  modern  practice  had 
given  effect  to  the  so-called  "emancipatio  Germanica"  which  was 
deemed  to  take  place  as  soon  as  a  child  was  able  to  earn  his  living, 
and  in  the  case  of  a  daughter  on  her  marriage  {z). 

The  disability  created  by  membership  of  the  parental  household  has 
entirely  ceased  under  the  present  law.  Under  that  law  majority  is 
attained  on  the  completion  of  the  twenty-first  year  (a) ;  but  a  minor 
who  has  completed  his  eighteenth  year  may,  with  his  consent  and  the 
consent  of  the  parent  exercising  parental  power,  be  declared  major 
by  a  decision  of  the  Guardianship  Court  (Vorm'midschaftsgericht), 
if  the  Court  is  of  opinion  that  he  will  be  benefited  thereby  (6). 

Minors  under  German  law  are  divided  into  two  classes — those 
who  have  not  attained  the  age  of  seven  ;  those  who  have  attained 
that  age.  The  former  are  said  to  be  under  "incapacity,"  the  latter 
are  said  to  be  of  "  restricted  capacity." 

I.  The  acts  of  a  minor  who  is  under  "  incapacity  "  are  entirely 
inoperative,  but  his  statutory  agent  (being  either  the  parent 
exercising  the  parental  power  or  a  guardian)  can  as  a  general 
rule  act  on  his  behalf  (c).  This  rule  is  subject  to  the  following 
exceptions :  (a)  Certain  specified  transactions  (e.g.  marriage,  the 
execution  of  a  marriage  contract  providing  for  general  community 
of  goods  or  community  of  movables,  and  the  making  of  a  will)  cannot 
under  any  circumstances  be  entered  upon  by  the  statutory  agent 
on  the  minor's  behalf  (eQ  ;  (b)  certain  kinds  of  transactions  cannot 
be  entered  upon  on  behalf  of  a  minor  who  is  under  "  incapacity  " 
without  the  leave  of  the  Guardianship  Court  or  the  assent  of  a 
supervising  guardian  (e). 

II.  A  minor  under  restricted  capacity  is,  as  a  general  rule,  bound 

(z)  See  Windscheid,  Pandekten,  vol.  Statute  to  C.  C,  art.  57, 

2,  8,  525.  (h)  Art.  2,  ss.  3—5. 

(o)  Civil  Code,  art.  2.    This  rule  ia  (c)  Arts.  105,  1630,  1686,  1793. 

subject  to  the  reservation  in  favour  of  (d)  See  arts.  1317,  1437,  1549,  2064. 

the  families  of  the  German  reigning  (e)  See    for     instance    arts.    1641, 

houses    and    certain    other    princely  1643,  1810,  1821. 
families  contained  in  the  Introductory 
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by  any  transactiou  entered  upon  by  him  or  her  in  bo  far  as  each 
transaction  is  authorised  or  ratified  by  his  or  her  statutory 
agent  (/);  if  not  so  authorised  or  ratified,  the  transaction  is,  as  a 
general  rule,  invalid,  but  these  rules  are  subject  to  the  following 
exceptions  and  modifications : 

(1)  The  following  classes  of  transactions  may  be  validly  entered 
upon  by  a  minor  under  restricted  capacity  though  not  authorised  or 
ratified  by  the  statutory  agent :  (a)  Transactions  which  are  exclusively 
for  his  or  her  benefit  (g) ;  (b)  transactions  entered  upon  in  the  exercise 
of  a  trade  carried  on  with  the  leave  of  the  statutory  agent  and  of 
the  Guardianship  Court,  and  not  belonging  to  certain  excepted 
classes  (h) ;  (c)  the  making  or  rescinding  of  any  agreement  for 
work  and  services  in  any  case  in  which  the  statutory  agent  or  the 
Guardianship  Court  has  given  a  general  authority  to  enter  into 
agreements  of  such  a  nature  (i) ;  (d)  in  the  case  of  a  minor  having 
attained  the  age  of  sixteen  years,  the  making  of  a  will  by  oral 
declaration  before  a  judicial  officer  or  notary  (A;). 

(2)  Certain  kinds  of  transactions  which  require  the  sanction  of 
the  Guardianship  Court  or  of  a  supervising  guardian,  as  well  as  the 
authorisation  or  ratification  of  the  statutory  agent  (0- 

(8)  A  marriage  contract  providing  for  general  community  of 
goods  or  community  of  movables  requires  the  sanction  of  the 
Guardianship  Court  if  the  statutory  agent  is  a  guardian  (m). 

A  minor  under  restricted  capacity  may  marry  with  the  authori- 
sation of  the  statutory  agent ;  if  the  statutory  agent  is  a  guardian,  his 
authorisation  may  be  replaced  by  the  sanction  of  the  Guardianship 
Court.  The  sanction  must  be  given  if,  in  the  opinion  of  the  Court,  the 
intended  marriage  is  for  the  minor's  benefit.  A  marriage  to  which 
a  person  under  restricted  capacity  was  a  party  without  the  required 
authorisation  is  not  invalid,  but  only  voidable  at  the  option  of  such 
person  or  of  his  statutory  agent.  The  right  of  avoidance  is  forfeited 
(1)  if  the  statutory  agent  ratifies  the  marriage,  or  if  the  spouse 
having  the  right  of  avoidance  after  attaining  majority  confirms  the 
marriage ;  (2)  after  the  lapse  of  a  specified  short  period  (n). 

(/)  Art  107.  1810,  1821. 

(g)  Art  107.  (to)  Arts.  1437,  1549. 

(/i)  Art.  112.  (n)  ArU.   13(H,   1331,    1336,    1337> 

(0  Art  113.  1339,1340.  As  to  the  method  by  which 

{k)  Arts.  2229,  2238,  2247.  the  right  is  exercised  see  arts.  1341» 

(0  See  for  instance  arts.  1641,  1643,  1342. 

28— a 
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Italy. — The  Italian  Civil  Code  fixes  the  age  of  majority  at  twenty- 
one  (o). 

United  States. — The  general  mle  is  that  males  and  females  attain 
majority  at  the  age  of  twenty  years  (p).  In  some  States,  however, 
a  woman  is  of  age  at  eighteen  years  (q).  In  others,  marriage  enables 
a  woman  to  attain  her  majority  (r) ;  while  three  States  at  least  enable 
both  males  and  females  to  attain  majority  by  marriage  (s),  and  in 
one  State  a  female  minor  married  to  a  male  of  age  is  regarded  as 
herself  of  full  age  (t).  In  certain  States  a  minor  under  certain 
circumstances  can  obtain  a  judicial  decree  rendering  him  of  age  for 
all  purposes  of  property  and  contract  (ti). 

Other  Foreign  Laws. — Twenty-one  years  is  also  prescribed  as  the 
age  of  majority  in  Belgium,  Bussia,  Poland,  the  Baltic  Provinces, 
in  Portugal,  Mexico,  Netherlands,  Boumania,  Sweden,  Norway, 
Greece,  and  Brazil  (x).  The  Swiss  Federal  Law  of  Civil  Capacity 
of  June  22nd,  1881  (y\  fixes  it,  for  both  sexes,  at  twenty,  and 
provides  that  majority  is  acquired  prior  to  that  date  by  marriage, 
and  these  rules  are  retained  by  the  CivU  Code  (z) .  In  the  Argentine 
Bepublic  the  age  is  twenty-two  (a) ;  in  Austria,  twenty-four  (6)  ;  in 
Hungary,  twenty-four,  but  a  woman,  whatever  her  age,  attains 
majority  at  marriage  (c).  In  Denmark  (d)  and  Chili  (e)  the  perfecta 
atas  of  the  civil  law — twenty-five  years — is  retained. 


(o)  Art.  240.  As  regards  capacity 
or  marriage,  see  post^  Marriage,  and 
Ciyil  Code,  arts.  311,  66,  63,  68. 

{p)  10  Am.  &  Eng.  Encycl.  of  Law 
(2nd  ed.),  p.  2. 

{q)  The  States  of  Arkansas,  Califor- 
nia, Colorado,  Dakota,  Idaho,  Illinois, 
Iowa,  Kansas,  Maryland,  Minnesota, 
Missouri,  Nebraska,  Nevada,  Ohio, 
Oregon,  Vermont,  Washington,  so 
provide  by  statute.  See  Stimson, 
American  Statute  Law  (1S88),  s.  6601. 

(r)  Maryland,  Oregon,  Texas. 

{»)  Iowa,  Texas,  Louisiana. 

(t)  Washington. 

(u)  Arkansas,  Kansas,  Texas,  Ala- 
bama, Mississippi,  Louisiana. 

(a;)  See  Weiss,  iii.,  298. 

(y)  Ann..de  L^gis.  Etran.,  1882, 
pp.  617  et  acq.  This  law  took  effect 
on  January  1st,  1883.     As  to  prior 


law,  see  1883,  J.,  p.  29.  Minors  who 
have  attained  the  age  of  eighteen 
may  in  some  cases  be  emancipated.  The 
conditions  and  effects  of  emancipation 
are  defined  by  cantonal  law.  See 
Huber,  Schweizerisches  Privatrecht, 
L,  134—137. 

(z)  Art.  14.  Under  the  Code  persons 
of  the  age  of  eighteen  may  be  emanci- 
pated by  the  supervising  guardian- 
ship  authority,  with  their  own  consent 
and  that  of  their  parents  (art.  16).  If 
the  minor  is  imder  guardianship,  his 
guardian  must  also  be  heard. 

(a)  1886,  J.,  p.  298,  Daireaux. 

(6)  Civil  Code,  arts.  21,  252. 

(c)  Law  XX.  of  1877,  art.  1. 

{d)  Code  of  Christian  V.,  iii.,  tit. 
17. 

(c)  Weiss,  iii.,  298.  See  also  Dalloz, 
E^p.  tit.  Minorite,  Tutelle,  Emancipa- 
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British  Dominionfl. — In  those  British  Dominions  whose  systems  ara 
based  on  the  common  law,  the  age  of  majority  is  generally  twenty- 
one,  and  this  has  been  introduced  in  other  Dominions  not  subject 
to  the  common  law. 

Thus  in  Lower  Canada  and  St.  Lucia  the  articles  of  the  coutume 
of  Paris  already  mentioned  are  not  retained,  but  the  age  of  twenty- 
one  years  is  fixed  as  the  age  of  majority  (/).  There  are  identical 
provisions  in  the  Civil  Codes  of  these  Colonies  with  regard  to  the 
position  and  power  of  minors  and  emancipated  minors  on  the  lines  of 
the  Code  Civil  (g). 

In  the  Channel  Islands,  by  the  coutwne  of  Normandy,  majority 
was  attained  by  the  completion  of  the  twentieth  year  (/i).  Bui  not- 
withstanding the  person  had  attained  that  age,  his  marriage  might 
be  opposed  until  he  had  attained  his  twenty-fifth  year(t). 

In  the  Isle  of  Man  minority  was  treated  in  early  statutes  as 
ending  at  fourteen  years  for  certain  purposes,  e,g,  the  capacity  to 
deal  with  property  and  to  succeed,  and  the  right  to  maintenance 
(1528),  and  the  liability  to  guardianship  (1677,  1585)  (A).  • 

In  Malta  the  age  of  majority  is  eighteen  (J). 

South  Africa. — In  the  South  African  Colonies  and  Bhodesia  the 
Dutch  law  is  retained  with  the  exception  that  the  age  of  majority  is 
fixed  at  twenty-one  (m). 

Contracts  entered  into  by  minors  without  their  parents'  or 
guardians'  assistance  are  considered  voidable  unless  it  can  be 
proved  that  they  were  for  the  minor's  benefit  (n). 

tion,  s.  22 ;  Suppt.  eodem  verbo,  88.  7  94. 

et  teq,  (0  1  of  1873,  8.  225. 

(/)  0.  C.  of  L.  0.,  art.  324 ;  C.  C.  (w)  Cape  Colony :  Ordiaance  62  of 

of  St.  Lucia,  art.  284.  1829,  8.  1 ;   O.  R.  C.  :  c.  89  of  Law 

(y)  C.   C.   of  L.  C,  tit8.  8,  9,  10  ;  Book,  s.    14  ;  Transvaal :   Volksraad 

C.  C.  of  St.  Lucia,  books  8,  9,  10  ;  Besolution,     November    31st,    1853, 

Code  Civil,  liv.  i.,  arts.  10, 11.  confirmed  by  Volksraad    Resolution, 

(A)  Art.  38,  de   Eeglement,  1666;  September  22nd,   1866;    Natal:    The 

Morville,  16,237, 610  ;  1  Basnage,  309  ;  provisions  of  C.  C.  Ordinance  No.  62 

2  Basnage,  25,  cited  by  Burge,i.,  114.  of  1829  were  pxtended  to  Natal  by 

In   Ghiemsey,   Huet  v.    le   Mesurier  Ordinance  No.  4  of  1846.  In  Rhodesia 

(1786),  1  Cox,  Eq.  C,  275;    Carey,  the  laws  of  the  Cape  Colony  were  taken 

Constitution  of  Guernsey  (1889),  171,  over. 

177  ;    De  (Jnichy,   Coutume  de  Nor-  («)  Nel  v.  Divine,  Hall  &  Co.  (1890) 

mandie  (1831),  p!  122.  8  S.  C.  R.  16  ;  Hofmeyor  r.  Thuynsmo 

(?■)  2  Basnage,  26.  (1871),  2  Rosooe,  4  ;  cf.  Morice,  English 

\k)  Laws  of  Man,  i.  28,  41,  61,  83,  and  Roman-Dutch  Law,  p.  21,  s.  9. 
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As  the  age  of  puberty  is  fixed  at  fourteen  years,  it  has  been  held 
by  the  High  Court  of  the  Orange  Free  State  that  a  boy  under  that  age 
could  not  commit  rape,  and  that  bodily  examination  into  the  capacity 
of  youths  to  procreate  is  not  allowed  (o), 

Ceylon. — In  Ceylon  the  age  of  majority  is  similarly  fixed  at 
twenty-one  years  (j^).  But  attainment  of  majority  by  operation  of 
law,  e,g,,  by  letters  of  tenia  atatis  or  by  marriage,  is  not  B,Sected{q). 

As  to  contracts,  the  Roman-Dutch  law  was  considered  to  render 
all  contracts  entered  into  by  minors  without  their  parents'  or  guar- 
dians' assistance  voidable,  unless  they  were  for  the  minor's 
benefit  (r) ;  but  in  a  recent  judgment  of  Wendt,  J.  agreed  with  by 
Bonser,  C.J.,  a  deed,  such  as  a  donation  made  by  a  minor  to  his 
own  prejudice,  without  such  assistance,  was  considered  ipso  jure  null 
and  void,  and  could  not  be  ratified  on  his  attaining  majority  (a). 

British  Guiana. — The  age  of  majority  is  fixed  at  twenty-one  years 
by  Ordinance  No.  1  of  1832. 

Law  of  England. — Under  the  law  of  England  a  person  becomes  a 
major  on  attaining  the  age  of  twenty-one. 

An  infant  who  has  reached  the  age  of  fourteen  if  a  male,  or 
twelve  if  a  female,  may,  however,  contract  a  valid  marriage;  and 
a  marriage  where  either  party  is  below  the  age  of  consent  is  not 
void.  It  remains  good  if,  when  both  parties  are  of  the  age  of  c  n- 
sent,  they  so  agree  (/).  No  person  under  the  age  of  twenty-one  can 
make  a  valid  will  (u). 

At  common  law  an  infant's  contract,  unless  for  necessaries,  was 

(o)  The  State  v,  Jeremy,  C.   L.  J.  cussed  under  the  heading  Guardian - 

xii.  (1895),  231,  232.  ship,  poet 

{p)  Ordinance  No.  7  of  1865,  s.  1.  (u)  7  Will.  IV.  and  1  Vict.  c.  26, 

Iq)  S.  2.    And  see  Deeresekere  v.  s.  7.    Soldiers  on  actual  military  ser- 

Goonesekere  (1903),   1  A.  C.  E.  135 ;  vice,  and  mariners  at  sea,  may,  how- 

Muttiali  Chetty  v.  Dingiri  (1907),  2  ever,  dispose  of  their  personal  property 

A.  C.  £.  xi.  as  they  might  have  done  before  the 

(r)  Siriwardene  v.  Banda  (1892),   2  Act ;  and  as,  before  the  Act,  wills  of 

Ceylon  Law  Beports,  p.  99,  and  Selo-  personalty  made  by  males  at  the  age 

hamy  r.  Baphiel  (1889),  1  Supreme  of   fourteen,   were    valid  (Bac.  Abr. 

Court  Beports,  p.  73,    Cf.  also  Kuru-  "Wills"  (B),  and  in  the  case  of  fe- 

wanayake  r.  Perera  (1906),  1  A.  C.  B.  males  the  age  was  twelve,  ibid.\  a 

156.  soldier,  or  sailor  at  sea,  above  the  age 

(«)  Gunasekerallamini  V.Don  Baron  of  fourteen,  if  on  active  military  ser- 

(1902),  5  New  Law  Beports,  p.  273.  vice,  can  make  a  will.    See  In  the 

(Q  Bac.  Abr.,  "Infancy"  (A).    The  goods  of  M*Murdo  (1867),  L.  E.  1  T. 

law  as  to  infants  and  guardians  is  difi-  &  D.  540. 
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not  binding  on  him.  The  contract,  provided  (x)  it  was  for  the 
infant's  benefit,  was,  however,  only  voidable,  and  could  be  ratified 
after  he  attained  majority  (y). 

The  Infants'  Belief  Act,  1874  (-e),  provides  that  all  contracts, 
entered  into  by  infants,  for  the  repayment  of  loans  or  for  the  pur- 
chase of  goods,  except  necessaries,  and  all  accounts  stated  with 
infants,  are  absolutely  void  (a) ;  and  further  (b)  that  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  a  ratification,  after 
full  age,  of  a  contract  made  during  infancy,  even  if  there  be  new 
consideration  for  the  ratification  (t).  A  ratification  of  a  promise 
made  in  infancy  must,  however,  be  distinguished  from  a  new  con- 
tract made  after  full  age,  identical  with  one  made  in  infancy.  Such 
new  contract  is  binding  (c).  The  question  what  constitutes 
*' necessaries"  is,  in  law,  a  relative  one,  and  differs  according  to  the 
circumstances  and  condition  in  life  of  the  infant  at  the  time  of  sale 
and  delivery  (d).  Even  where  the  goods  would  be  **  necessaries," 
the  infant  can  escape  from  his  contract  by  showing  that  he  was 
already  sufficiently  furnished  with  such  things  at  the  time  when 
they  were  supplied  to  him  (e).  Infants  have  frequently  had  the 
benefit  of  the  equitable  doctrine  of  relief  against  catchingbargainsC/ ). 
A  marriage  settlement  made,  with  the  sanction  of  the  High  Court, 


(a;)  According  to  Sir  F.  Pollock 
(Contract,  7tli  ed.,  pp.  54  et  seq,),  and 
Sir  Win.  Anson  (Contracts,  11th  ed., 
p.  123),  an  infant's  contract  was  in 
every  case  only  voidable.  A  contract 
of  service,  if,  on  the  whole,  beneficial 
to  an  infant,  is  binding  on  him :  see 
Leslie  v.  Fitzpatrick  (1877),  3  Q.  B.  D. 
229;  Evans  r.  Ware,  [1892]  3  Ch.  502  ; 
Stephens  v.  Dudbridge  &  Co.,  [1904] 
2  K.  £.  225.  An  infant  cannot  be 
saed  on  a  covenant  in  a  deed  of  ap- 
prenticeship :  De  FrancesiX)  r.  Bamum 
(1889),  43  Ch,  D.  165,  though  he  may 
be  proceeded  against,  in  certain  cases, 
under  the  Employers  and  Workmen 
Act,  1875  (38  &  39  Vict.  c.  90),  ss.  5, 
6:  0ee  Com  v.  Matthews,  [1893]  1 Q.  B. 
310';  Green  v.  Thompson,  [1899]  2 
Q,B.  1. 

(y)  Bac.  Abr.  "Infancy"  (I.)  1,  3, 
S ;  Chitty,  Contracts,  14th  ed.,  p.  154. 


(z)  37  &  38  Yict.  c.  62. 

(a)  8.  1. 

(6)  S.  2. 

(r)  See  Ditcham  r.  WorraU  (1880), 
5  C.  P.  D.  410— a  case  of  breach 
of  promise  of  maniage ;  and  cf. 
Northcote  v.  Doughty  (1879),  4  C.  P.  D. 
385 ;  and  Coxhead  i\  MuUis  (1878),  3 
C.  P.  D.  439;  Smith  v.  King,  [1892]  2 
Q.  B.  543.  An  infant  cannot  bind 
himself  by  the  acceptance  of  a  bill  of 
exchange,  even  though  the  bill  is  given 
for  the  price  of  necessaries  supplied  to 
him  in  infancy  :  In  re  Soltykoff,  [1891] 
1  a  B.  413. 

(d)  See  Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  s.  2  ;  also  Ryder 
V,  Wombwell  (1868),  L.  B.  4  Ex.  32. 

(e)  Johnstone  v.  Marks  (1887),  19 
a  B.  D.  509. 

(/)  See  Chesterfield  r.  Janssen 
(1750),  2   Yes.  Sen.   125,  and  notes 


Digitized  by 


Google 


410 


MAJORITY. 


by  a  male  of  the  age  of  twenty  years,  or  a  female  of  the  age  of 
seventeen,  is  binding  (^). 

The  Betting  and  Loans  (Infants)  Act,  1892  (h),  renders  penal  the 
inciting  of  infants  to  betting  or  wagering,  or  to  borrowing  money, 
and  avoids  any  contract  founded  on  such  transactions. 

An  infant  or  minor  may  convey  a  title  for  a  bill  of  exchange  to 
other  parties  by  his  drawing  and  endorsement  (hh). 

Under  the  age  of  seven  a  child  is  doli  incapax,  and  this  is  a 
presumption  juris  et  de  jure ;  between  seven  and  fourteen  years  of 
age  he  is  still  presumed  to  be  doU  incapax,  but  the  presumption  may 
be  rebutted  (i).  From  fourteen  onwards  the  fact  that  an  accused 
person  is  under  the  age  of  twenty-one  years  is  in  law(/r)  no 
defence,  and  civilly,  speaking  generally,  infancy  is  no  defence  to  a 
claim  founded  on  a  tort  committed  by  an  infant  (Z). 

An  infant  cannot  be  a  juror  (?n),  a  deacon,  or  a  priest  (n),  fill 
certain  municipal  offices  (o),  or  sit  in  Parliament  (p).     He  may 


thereto  in  1  Wh.  &  T.  L.  C.  7th  ed,, 
289;  Earl  of  Aylesford  r.  Monis 
(1873),  L.  E.  8  Ch.  484. 

((/)  18  &  19  Vict.  c.  43. 

{h)  65  Vict.  c.  4  ;  and  see  the  Money- 
lenders Act,  1900  (63  &  64  Vict,  c.  51), 
a.  5. 

(hh)  45  &  46  Vict.  c.  61.  s.  22  (2). 
•  (0  Black.  Comm.,  iv.,  ch.  2.  Not, 
however,  in  the  case  of  rape  (I  Hale, 
P.  C.  631).  But  a  boy  under  fourteen 
may  be  convicted  as  accessory  or  prin- 
cipal in  the  second  degree  (1  Hale, 
P.  C.  639),  and  see  Eeg.  v.  Williams, 
[1893]  1  Q.  B.  320,  a  case  under  the 
Criminal  Law  Amendment  Act,  1885 
(48  &  49  Vict.  c.  69). 

(k)  Certain  statutes,  however,  dif- 
ferentiate offenders  as  to  age.  See, 
e.g,,  the  Prevention  of  Cruelty  to  Chil- 
dren Act,  1904  (4  Edw.  VH.  c.  15), 
6.  1 ;  the  Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  ss.  10,  49; 
the  Youthful  Offenders  Act,  1901 
(1  Edw.  VII.  c.  20) ;  the  Larceny  Act, 
1861  (24  &  25  Vict.  c.  96),  s.  101 ;  the 
Malicious  Damage  Act,  1861  (24  &  25 
Vict    c.   97) ;    the   Offences   against 


the  Person  Act,  1861  (24  &  25  Viet 
c.  100) ;  and  the  Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69) ; 
Probation  of  Offenders  Act,  1907  (7 
Edw.  Vn.  c.  17).  See,  further,  for 
special  statutory  provisions  as  to 
minors,  the  Industrial  Schools  Acts, 
1866  (29  &  30  Vict.  c.  118),  s.  15,  and 
1880  (43  &  44  Vict.  c.  15) ;  the  Chil. 
dren's  Dangerous  Performances  Act» 
1897  (60  &  61  Vict,  c  52) ;  the  Intoxi- 
eating  Liquors  (Sale  to  Children)  Act, 
1901  (1  Edw.  VIL  c.  27) ;  the  Money- 
lenders  Act,  1900  (63  &  64  Vict, 
c.  61). 

(/)  As  to  the  question  whether  a 
claim  by  an  infant,  founded  on  tort, 
can  be  met  by  a  plea  of  his  own  con- 
tributory negligence,  see  Lynch  v. 
Nurdin  (1841),  1  Q.  B.  29 ;  Lygo  v. 
Newbould  (1854),  9  Ex.  302. 

(w)  6  Geo.  IV.  c.  50,  s.  1. 

(n)  13  Eli2.  c.  12;  44  Geo.  IH. 
c43. 

(o)  45  &  46  Vict.  c.  50,  ss.  9  (2)  a, 
11  (2)  ff,  14  (3). 

{p)  7  Will.  &  Mar}',  c.  25,  s.  8  ;  St. 
O.  H.  L.,  No.  12,  May  22nd,  18(i6. 
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attest  a  will,  give  evidence  on  oath  as  a  witness,  whatever  his 
age,  if  the  Judge  is  satisfied  on  a  preliminary  examination  (voir 
dire)  that  he  understands  the  nature  of  an  oath  (q),  and  his  unsworn 
evidence  is  admissible  in  proceedings  under  certain  criminal  statutes, 
even  though  he  does  not  understand  the  nature  of  an  oath,  provided 
he  is  possessed  of  sufficient  intelligence  to  justify  the  reception  of 
the  evidence  and  to  understand  the  duty  of  speaking  the  truth,  but 
such  testimony  must  be  corroborated,  and  if  false  is  punish- 
able (r).  He  can  present  to  an  ecclesiastical  benefice  (s) ;  he  may 
be  an  executor  with  another  person  (f).  He  can  sue  by  his  next 
friend  and  be  sued  by  his  guardian  (tt). 

Scots  Law. — In  Scots  law,  a  male  under  fourteen,  and  a  female 
under  twelve,  years  of  age  is  termed  a  pupil.  The  position  of  pupils 
under  the  law  of  Scotland  is  considered  in  connection  with  the 
subject  of  guardianship,  to  which  it  properly  belongs  (u).  Here  it 
is  enough  to  say  that,  except  as  regards  contracts  for  his  benefit, 
which  the  other  party  is  bound  to  perform  (x),  and  contracts  for 
"  necessaries,"  for  which  a  reasonable  price  must  be  paid  (y),  a 
pupil  is  incapable  of  acting  without  the  interposition  of  a 
guardian  (z).  The  same  rules  hold  good  in  Scotland  as  in 
England  (a)  with  regard  to  the  criminal  responsibility  of 
children  (6),  and  their  liability  in  regard  to  contributory  negli- 
gence (c).  Minority,  in  the  strict  sense  of  the  term,  lasts  from  the 
age  of  fourteen  in  the  case  of  males,  and  twelve  in  the  case  of 
females,  to  the  age  of  twenty-one  years  complete  (d). 

The  position  of  minors  under  curatory  is  treated  under  the 
heading  "Guardianship"  (e). 

{q)  Taylor,  Evid.,  ss.  1375—1377.  (x)  Ersk.,  i.,  7,  33. 

(r)  Criminal  Jjaw  Amendment  Act,  {y)  Sale  of  Goods  Act,  1893  (56  & 

1885,  8.  4;  Prevention  of  Cruelty  to  57  Vict  c.  71),  s.  2. 

Children  Act,  1904,  s.  15  (not  appli-  {z)  Bell's  Princ,  s.  2067. 

cable  to  Scotland) ;  Phipson,  Evidence,  (a)  See  ante,  p.  440,  and  poet,  p.  442. 

422— 423,  448,  and  their  depositions  as  {b)  Hume,  i.,   35;  Alison,  i.,  663» 

to  cruelty  may  be  taken  out  of  Courfc  664 ;  Macdonald,  10. 

in  case  of  necessity.  (c)  See    Eucyclo.    Scots   Law,  tit. 

(«)  Co.  Litt.  89  a.  Pupil,  where  the  principal  authorities 

(t)  Williams,  Executors,  10th  ed.,i.,  are  collected. 

169;  38  Geo.  III.  c.  87,  s.  6.  (d)  As  to  the  coraputation  of  time> 

(«)  B.   S.   C,  Order    XVI.,   r.  6;  see  i*o«<,  p.  460. 

Order  IX.,  r.  4.  (e)  See  post. 

(fi)  ^Qf^  pn^f,  Ounrdianship. 
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Apart  from  guardianship,  a  minor  without  curators  is  generally 
capable  of  managing  his  own  affairs  without  the  authority  or  assist- 
ance of  any  third  party.  His  deed  is  as  effectual  as  that  of  a  major  (/), 
subject  to  this  qualification,  that  it  may  be  reduced  within  a  period  of 
four  years  after  majority  (quadrennium  utile)  on  the  ground  of  minority 
and  lesion — both  must  be  proved  (</).  He  may  marry  (70  or  enter 
into  other  contracts,  grant  bills  or  other  personal  obligations, 
borrow  money,  let,  or  even  alienate,  his  heritable  property  (A) 
without  judicial  interposition,  and  dispose  of  his  movable  property 
by  will  (ft).  He  cannot,  however,  alter  the  course  of  succession  to 
heritage  by  will.   He  can  apparently  acquire  a  domicil  for  himself  (0. 

The  minor  (as  distinguished  from  the  pupil)  is  fully  responsible  to 
the  criminal  law  (j). 

His  disabilities  are  mainly  disqualifications  for  the  discharge  of 
certain  civic  duties,  or  the  tenure  of  certain  public  oflSces  (A:).  In 
addition  to  the  privilege  of  restitution  within  the  quculrennium  utile, 
a  minor  has  the  benefit  of  a  suspension  of  certain  prescriptions  and 
limitations  during  his  minority  (Z). 

Colonial  Law. — Many  Colonial  legislations  have  adopted  the  pro- 
visions of  the  English  law  as  regards  the  following  points:  (1)  the 
invalidity  of  contracts  by  minors  except  for  necessaries,  and  the  non- 
ratification  after  majority  of  contracts  made  during  minority,  e.g.,  the 
Infants'  Eelief  Act,  1874,  such  as  Bahamas  (m),  Barbados  (u),  British 
Honduras  (o),  Grenada  (j^).  Isle  of  Man(<7),  New  Zealand  (r),  Tas- 
mania («)  ;  or  the  Act  of  1830  requiring  ratification  after  majority  of 
promises  by  infants  to  pay  debts  to  be  in  writing,  such  as  Bahamas (Oi 
Isle  of  Man  (u),  Jamaica  (x),  New  South  Wales  (y),  New  Brunswick  (z). 

(/)  Ersk.,  i.,  7,  33.  nial  limitation  of  cautionary  obliga- 

Qf)  Ersk.,  ss.  34r— 36.  tions  (Scots  Act,  1695,  c.  6). 

(h)  Ibid.,  i.,  7,  33.  {m)  40 Vict.  c.  8,ss.  1, 2 ; Laws, p.  221. 

(f)  Urquhart    i\  Butterfield  (1887),  (w)  1881,  No.  2. 

37  Ch.  D.  357.  (o)  Cons.  Laws,  1887,  part  v.,  c.  21. 

(j)  See  cmte,  p.  440.  {p)  Laws,  p.  93:1. 

{k)  E.g.,  acting  as  a  juryman,  sitting  (q)  Loans  (Infants)  Act,  1907,  s.  (5. 

in  Parliament.    See,  for  a  list  of  such  (r)  1887,  No.  4. 

disabilities,   Encyclo.   Scots  Law,  tit.  («)  37  Vict,  No.  34. 

"Minor,"  vol.  viii.,  at  p.  358.  (t)  lOGeo.IV.c.8;  Laws, pp. 2 17, 218. 

(/)  For  a  list  of  these,  see  Encyclo.  (k)  Stat,  of  Lim.  1891,  s.  45  ;  Laws 

Scots  Law,   iibi  supra,  at  pp.  367,  368.  vi.  252. 
The  list  does  not  include  the  triennial  {x)  9  (Jeo.  IV.  c.  20,  s.  5. 

prescription   of   merchants*    accounts  (y)  9  Geo.  IV.  c.  14  (2555). 

(Scots  Act,  1579,  c.  83),  or  the  septen-  (2)  Eev. Stat  1904,  c.  140,s.  6, p.  1682. 
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(2)  The  consent  of  parent  or  guardian  to  the  marriage  of  persons 
under  twenty-one,  sometimes  with,  sometimes  without,  an  exception 
in  case  of  widowers  and  widows,  such  as  Bermuda  (a),  British 
Honduras  (b),  Cape  Colony  (c),  Falkland  Islands  (d),  Fiji  (e).  Gold 
Coast  (/),  Grenada  (r/),  Hong  Kong(/0,  Isle  of  Man  (i),  Montserrat(/i), 
New  Brunswick  (I),  Newfoundland  {vi\  Nova  Scotia  (71),  Ontario  (0), 
Orange  Eiver  Colony  (/>),  Sierra  Leone  (</),  Somaliland (/),  Straits 
Settlements  («),  Uganda  (0,  Manitoba  («),  and  Yukon  Territory  (a). 
In  Mauritius  and  Seychelles  the  ages  for  marriage  are  eighteen  for 
the  man  and  fifteen  for  the  woman,  and  the  consent  of  parents,  if 
alive,  is  required  for  the  marriage  of  men  up  to  twenty-five  and 
women  up  to  twenty-one  (y), 

(8)  The  power  of  infants  by  leave  of  the  Court  to  make  a  marriage 
settlement  of  real  or  personal  property,  the  husband  being  not  less 
than  twenty  and  the  wife  than  seventeen  years  of  age,  such  as 
Bahamas  (z\  Grenada  (a\  Manitoba  {b),  New  South  Wales  (c),  New 
Zealand  ((?),  Ontario  (e),  and  Trinidad  and  Tobago  (/). 

(4)  The  power  of  minors  to  deal  with  settled  estates,  such  as 
Barbados  (//),  Isle  of  Man  {h\  New  South  Wales  (i),  New  Zealand  (A:), 
and  to  convey  lands  under  direction  of  the  Court,  Grenada  (I), 


(a)  19  of  1847  ;  Laws,  p.  326. 
{b)  No.  18  of  1889. 

(c)  O.  in  C.  Sept.  7tli,  1838. 

(d)  No.  8  of  1902. 

(e)  4  of  1892,  s.  17. 

(/)  Laws  (1903),  1884,  No.  14. 

(^)  Marriage  Act,  12  of  1900,  s.  18. 

(h)  7  of  1875,  8.  13. 

(t)  Marriage  Law,  1849;  Dissenters* 
Marriage  Law,  1849  ;  Laws,  ii.  216. 

{k)  1  of  1904,  s.  37. 

(I)  Eev.  Stat.  1904,  c  76,  under 
18. 

(m)  Rev.  Stat.  1892,  c,  133. 

(n)  RS.  N.  S.  c.  111,8.  11. 

(0)  Eev.  Stat.  1897,  c.  162,  under 
18,  but  licences  tnay  be  issued  to 
persons  of  fourteen  under  certain  cir- 
cumstances :  Marriage  Act,  1896,  s.  16, 
60  Vict.  (1897),  c.  14. 

(p)  Marriage  Law,  1899. 

{q)  Marriage  Ordinance,  22  of  1906  ; 
Protectorate  Marriage  Ordinance,  19 


of  1903. 

(r)  Mamage  Ordinance,  3  of  1902. 

(«)  3  of  1898. 

(0  15  of  1902,  s.  18;  Native  Marriage 
OriUnance,  14  of  1903. 

(m)  Eev.  Stat.  c.  105,  s.  13. 

{x)  C.  O.  (1902),  c.  42,  p.  378. 

(y)  Civ.  Stat.  Ord.  26  of  1890, 
Mauritius;  4  of  1893,  Seychelles. 

(2)  23  Vict.  c.  23. 

(a)  47  of  1865. 

(6)  Eev.  Stat.  c.  40. 

(c)  1899,  No.  30. 

{(l)  1905,  No.  36,  s.  98. 

{e)  Chap.  51,  s.  7. 

(/)  Cons.  Laws,  ii.,  388. 

(y)  1906,  No.  20  ;  1907,  No.  25. 

[h)  S.  L.  A.  1891,8.49. 

(0  11  Geo.  IV.  and  1  Will.  IV.  c. 
65,  88.  17—26. 

{k)  Land  Act,  1892,  and  Fencing 
Act,  1895. 

(?)  Laws,  p.  934  ;  21  of  1897. 
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(5)  Minors  cannot  be  jurymen,  such  as  British  Honduras  (m). 
Gape  Colony  (n),  Falkland  Islands  (o),  Isle  of  Man(j7),  Leeward 
Islands  (q) ;  or  are  exempt  from  jury  service,  such  as  Prince 
Edward  Island  (r),  Saskatchewan  («),  and  Yukon  Territory (0- 

(6)  Minors  cannot  make  wills,  such  as  New  Brunswick  (tt), 
Leeward  Islands  (x),  but  there  is  an  exception  in  the  case  of  New 
Zealand  (2/). 

(7)  There  is  no  criminal  liability  under  seven  years  of  age,  nor 
between  seven  and  twelve  years  of  age,  unless  the  child  under- 
stands the  nature  of  the  criminal  act,  such  as  British  Honduras  (z). 
Gold  Goast(a),  Grenada  (fc),  St.  Lucia (c),  Northern  Nigeria  (d). 

(8)  Though  there  is  no  liability  of  minors  on  bills  of  exchange, 
their  drawing  or  indorsement  allows  the  holder  to  enforce  payment 
against  another  party,  such  as  Falkland  Islands  (€),  Gold  Coast (/), 
Leeward  Islands  (gr),  St.  Lucia  (A), 

(9)  Infants  must  generally  sue  by  their  next  friends  and  be  sued 
by  their  guardians,  such  as  British  Honduras  (i),  Dominica  (ft).  Gold 
'Coast  (/),  Manitoba  (m) ;  but  in  Jamaica  a  person  over  fourteen  may 
sue  for  wages  (n\  and  in  Grenada  no  person  is  precluded  from 
suing  or  being  sued  upon  a  claim  not  exceeding  dGlO  by  reason  of 
not  being  twenty- one  (0).  In  Manitoba  a  minor  over  sixteen  is 
liable  and  entitled  under  agreement  for  work  (p\  and  in  Quebec  a 
minor  of  fourteen  can  sue  for  wages  (3).  In  Ontario  minors  can  sue  for 


(r/i)  Cons.  Laws,  1887,  p.  31,  part 
v.,  c.  9,  8.  12. 

(w)  22  of  1891. 

(o)  4  of  18S8,  5  of  1901. 

00  Act  of  1896. 

(</)  14  of  1872. 

(r)  E.  S.  c.  10. 

{8)  11  of  1907. 

(t)  1  of  1905. 

00  1904,  c.  160. 

(x)  5  of  1872. 

[tj)  1885,  No.  62,  s.  5  ;  1894,  No.  43, 
8.  47.    See  post y  p.  460. 

(2)  Cons.  Law,  1887,  p.  245  ;  Crim. 
Code,  tit.  vi.,  s.  37. 

(a)  Laws  (1903)  ;  Crim.  Code,  s.  52. 

(b)  Laws  (1903),  p.  730;  Crim.  Code, 
8.49. 

(r)  No.  101,  Crim.  Code. 


{(l)  Laws  1905),  23  of  1904,  s.  28. 

(e)  7  of  1891  takes  over  the  British 
Act,  45  &  46  Vict.  (1882),  c.  61. 

(/)  10  of  1894,8.  22 ;  Ord.  (1903)  ii.» 
945. 

{g)  4  of  1887. 

(/i)  11  of  1893. 

(i)  Cons.  Laws,  1887,  p.  69. 

{k)  Laws  of  Dominica  (1818),  p.  213, 
No.  37,  8.  4. 

(0  1876,  No.  4. 

(m)  Eev.  Stat.  c.  38,  s.  92,  and  c.  48, 
8.231. 

{n)  43  of  1887,  s.  129. 

(0)  6  of  1896. 

{p)  Infants  Act,  Eev.  Stat.  c.  19, 
and  c.  38,  s.  66. 

(q)  Eev.  Stat.^  5789,  51  &  52  Vict, 
c.  22,  8.  1. 
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wages  up  to  100  dollars  (r),  and  in  Newfonndland  (s)  ;  and  in  Prince 
Edward  Island  minors  under  twenty-one  may  sue  for  wages  up  to 
£iO(t).  In  Mauritius  minority  is  no  defence  to  claim  for  wages  (^O- 

(10)  For  criminal  purposes  minors'  ages  are  recognised  in  various 
systems  as  entitled  to  different  degrees  of  treatment  and  punishment, 
and  a  common  classification  is  into  children ,  whose  age  does  not 
exceed  twelve,  young  persons  aged  from  twelve  to  sixteen,  and 
adult  persons  above  that  age,  as  in  Barbados  (x)^  British 
Honduras  (y),  Gibraltar  (z\  Leeward  Islands  {a);  and  there  is 
special  provision  for  juveniles  in  Barbados  (b),  and  juvenile 
offenders  in  Jamaica  (c),  Cape  Colony  (d),  Ceylon  (e),  Hong 
Kong  (/),  Mauritius  {g\  Natal  (A),  Orange  Eiver  Colony  (i), 
Ontario  (A;),  Seychelles  (0,  Southern  Ehodesia  (7/1),  Transvaal  (h), 
and  youthful  offenders  in  Isle  of  Man  (o)  and  Tasmania  (j?). 

There  are  special  laws  for  the  protection  of  children,  e.g.  pro- 
hibition of  sale  of  liquor  in  Barbados  (9),  Natal  (r),  Manitoba  (s), 
New  Brunswick  (0,  Nova  Scotia  (u),  Ontario  (x),  Queensland  (2/), 
St.  Helena  (z),  and  prohibition  of  smoking  tobacco  by,  or  sale  of 
tobacco  to,  juveniles,  i.e.  under  sixteen  years,  in  Cape  Colony  (a), 
New  South  Wales  (fc).  New  Zealand  (c),  Queensland  (d),  St.  Helena  (<:-), 


(r)  Eev.  Stat.  1897,  c.  60,  s.  78. 

It)  Eev.  Stat.  1892,  c.  135. 

(0  E.  S.  (1862),  c.  16,  8.  19. 

(u)  Law8(1906),  p.  1261. 

{x)  Laws,  No.  1. 

(y)  Cons.  Laws  (1887),  p.  392. 

(z)  Justices'  Ordinance,  2  of  1890. 

(o)  1  of  1888. 

{h)  23  of  1900,  under  16. 

(c)  8  of  1896,  2  of  1907,  and  25  of 
1904,  between  ten  and  sixteen,  and 
*' young  criminals  "  up  to  sixteen. 

{d)  4  of  1905 ;  Laws,  p.  4808,  under 
sixteen,  and  p.  5048. 

(e)  1  of  1886)  between  seven  and 
fifteen. 

(/)  14  of  1901,  under  fourteen. 

Ig)  Laws  (1905),  p.  372. 

(A)  38  of  1901. 

(i)  5  of  1904,  under  sixteen. 

(k)  E.  S.  0.  (1897),  s.  3165,  under 
sixteen. 

{I)  4  of  1905,  under  sixteen. 


(m)  13of  1899;amending  17  of  1874. 

in)  45  of  1903. 

(o)  Stats,  of  1900  and  1902,  under 
fourteen. 

{p)  1896,  60  Vict.  No.  24. 

Iq)  1900,  No.  24. 

(r)  38  of  1896,  under  fifteen. 

(a)  Eev.  Stat.  c.  101,  s.  139  (no 
liquor  to  persons  under  sixteen). 

(0  1897,  c.  22. 

(m)  E.  S.  N.  S.  c.  100,  s.  62. 

(x)  Eev.  Stat.  1897,  c.  245;  1902, 
2  Edw.  Vn.  c.  33 ;  1905,  5  Edw.  VII. 
c.  30;  and  1907,  7  Edw.  VII.  c.  46  (no 
liquor  to  persons  under  twenty-one). 

(y)  49  Vict.  18  (Statutes,  i.,  p.  1271), 
children  under  fourteen. 

(z)  1  of  1907,  persons  under  sixteen. 

(a)  24  of  1905;  Laws,  p.  4850. 

{b)  1903,  No.  11. 

(c)  1903,  No.  87. 

{d)  12  of  1905. 

(e)  4  of  1907. 
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South  Australia  (/),  Tasmania  (under  thirteen  years)  (//),  and 
Victoria  (/t),  Ontario  (t),  Newfoundland  (k),  Nova  Scotia  (i),  Prince 
Edward  Island  (?w),  British  Columbia(n),  Manitoba  (o),  New  Bruns- 
wick (j)),  North  West  Territories  (^);  and  betting,  e.g.  Isle  of  Man  (r). 
There  is  generally  power  to  order  whipping  of  juveniles,  generally 
up  to  sixteen,  for  certain  offences,  as  in  Fiji(«),  Leeward  Islands  (t), 
St.  Helena  (w).  Uganda  (x),  Western  Australia  (^),  Sierra  Leone  (^r). 
A  minor  convicted  of  felony  is  not  in  British  Honduras  thereby 
(like  an  adult)  disqualified  for  oflSce  (a) ;  and  in  the  Oold  Coast  a 
previous  conviction  for  felony  of  a  person  under  eighteen  is  not 
admissible  after  twenty,  nor  does  conviction  of  an  infant  haveiull 
effect  (6),  and  in  Tasmania  detention  of  persons  under  eighteen  may 
be  ordered  to  be  otherwise  than  in  jail  (c).  There  are  special  Courts 
for  children  up  to  sixteen  in  Canada  (d)  and  seventeen  New  South 
Wales  (e\  New  Zealand  (/),  Victoria  {g\  and  Queensland  (ft). 
There  are  statutes  regulating  children's  labour  in  St.  Lucia  (t), 
St.  Vincent  (j\  Bahamas  (A),  and  Ontario  (I). 


(/)  No.  875  (1904). 

(g)  64  Vict.  No.  27. 

{h)  1906,  No.  2028. 

(t)  Eev.  Stat.  c.  261  (not  under 
eighteen);  nor  to  be  admitted  to 
billiard  rooms  under  eighteen,  c.  247, 
and  1906,  c.  19,  s.  31 ;  not  under  fif- 
teen to  pledge  in  pawn,  c.  188. 

(it)  Not  under  fifteen,  2  Edw.  VII. 
0.19. 

(/)  46  of  1901. 

(m)  19  of  1901,  under  sixteen. 

(7O  1897,  c.  139,  under  fifteen ;  and 
persons  imder  fourteen  must  not  carry 
firearms  unless  with  guardian,  c.  79. 

(0)  1905,  c.  26,  under  fourteen. 

(p)  1897,  c.  81,  under  eighteen ; 
under  sixteen  not  to  be  admitted  to 
saloons,  etc.,  c.  82. 

(q)  1898,  c.  92,  under  sixteen. 

(r)  Betting  Act,  1900,  under  sixteen. 
The  general  Children's  Protection 
Statutes  are  given  below  (see  chap.  ix.). 

{e)  Under  fourteen,  1  of  1905. 

(t)  5  of  1887,  4  of  1888,  up  to  four- 
teen ;  6  of  1889,  males  up  to  fifteen; 
and  7  of  1875,  up  to  sixteen ;  4  of  1900. 


(«)  7  of  1902. 

(a;)  4  of  1903,  up  to  sixteen. 

(y)  62  Vict.  No.  13,  robbery  with 
violence  and  attempt  to  choke. 

(z)  Between  seven  and  fifteen,  3  of 
1900. 

(a)  Grim.  Code,  part  xi.,  c.  24a,  s.  25. 

lb)  Crim.  Code,  Ord.  (1903),  No.  12, 
ss.  80,  82. 

(c)  1906,  No.  7. 

id)  Crim.  Code,  B.  S.  C.  (1906),c.  146, 
S.644. 

(e)  1905,  No.  16,  not  under  ten  for 
street  trading. 

(/)  1906,  No.  28. 

(y)  No.  2058  (1906). 

{h)  1907,  No.  3. 

(0  Up  to  twelve,  6  of  1891. 

(J)  No  immigrant  children  imder  ten 
may  work,  24  of  1880;  Laws  (1884), 
ii.  141. 

{k)  Children  under  thirteen  cannot 
engage  in  sponge  or  turtle  fisheries,  21 
of  1901,  4  &  5  Edw.  Vn.  c.  18. 

(0  B.  S.  0.  (1897),  c.  36  (mining), 
and  cc.  256,  257  (not  under  fourteen 
for  factories  or  ten  for  shops). 
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Indian  Law. — The  Indian  Majority  Act  (ix.  of  1875)  has  fixed 
the  age  of  majority  of  all  persons  domiciled  in  British  India  at 
eighteen,  unless  a  guardian  has  been  appointed  or  declared  by 
any  Court  of  justice,  or  a  Court  of  Wards  has  assumed  superin- 
tendence of  the  property  of  the  minor,  in  which  case  the  age  i& 
twenty-one.  The  Act  has  no  application  to  the  capacity  of  any 
person  to  act  in  the  matters  of  marriage,  dower,  divorce  and 
adoption.  In  those  matters  reference  must  be  made  to  the 
personal  law  of  the  minor. 

Hindu  Law. — The  Bengal  school  of  Hindu  law  fixes  the  first 
day(m),  and  the  other  schools  the  last  day  (n),  of  the  sixteenth 
year  as  the  beginning  of  majority. 

Muhammadan  Law. — There  is  some  uncertainty  as  to  the  limit  of 
minority  under  the  Muhammadan  law  for  males  as  well  as  for 
females  (o) ;  but  all  writers  concur  in  fixing  puberty  as  the  test  of 
majority,  with  this  proviso,  that  the  earliest  age  of  majority  waa 
twelve  years  in  respect  of  a  boy  and  nine  years  in  respect  of  a  girl, 
there  being  an  irresistible  presumption  that  before  those  ages  there 
could  be  no  puberty.  The  result  of  the  authorities  seems  to  be 
that,  among  the  Hanafis  and  the  Shiahs,  at  the  expiration  of  the 
fifteenth  year,  and  among  the  Malikis  at  the  completion  of  the 
eighteenth  year  (p),  an  irresistible  presumption  of  puberty  arises.. 
In  the  absence  of  evidence  to  the  contrary,  a  Muhammadan  girl  who 
has  attained  the  age  of  nine  years  is  to  be  taken  as  having  attained 
the  age  of  puberty  (q). 

The  Muhammadan  law  required  that  the  declaration  of  a  boy  or 
girl,  who  had  passed  the  minimum  age,  should  be  taken  as  con- 
clusive (r) ;  but  it  is  submitted  that  the  question  will  now,  when  it 


(m)    Lachman    Das    v.    Eupchand  of  majority,  the  age  of  puberty  and 

(1831),  0  Ben.  Sel.  Bep.  lid  (2nd  ed.,  the  age  of  discretion,  there  not  beings 

136).  an  absolute  presumption    as  to    the 

(n)  Strange's  Hindu  Law,  vol.  L,  latter   lULtiL   the   attainment  of   the 

p.  72 ;  vol.  H.,  pp.  76,  77,  80.  eighteenth  year. 

(o)  Banee  Boshun  Jahan  v.  Bajah  {q)  Newab  Mulka  Jehan  Sahiba  v.. 

Syud  Enaet  Hossein  (1866),  5  Calc.  Mahomed    Ushkuree    Khan    (1873), 

W.  B.  0.  B.  4.  I.  A.,  Sup.  Vol.,  192. 

(p)  Ameer  Ali's  Muhammadan  Law,  (r)  Hedaya,    vol.    iii.,  bk.    xxxv.,. 

vol.  ii.  (2nd  ed.),  p.  467.    Mr.  Ameer  chap.  2 ;   Macnaghten's  Muhammadan 

AH,  at  pp.  467,  468,  states  that  the  Law;   precedents,  chap.  6,    cases  IT 

Muhammadan  law  recognised  two  ages  and  18« 
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arises  in  a  proceeding  in  a  Court  of  law,  be  determined  only  by  the 
rules  contained  in  the  Indian  Evidence  Act  («)• 

A  contract  {t)  or  transfer  of  property  (w)  by  a  minor  is  void ;  but 
his  estate  is  liable  for  necessaries  supplied  to  him  or  to  any  one 
whom  he  is  legally  bound  to  support  (x).  He  may  be  admitted  to 
the  benefits  of  a  partnership,  but  cannot  be  made  personally  liable 
for  any  obligation  of  the  firm  {y).  Except  that  a  Muhammadan 
governed  by  the  Shiah  law,  who  is  ten  years  of  age,  and  is  capable 
of  discernment,  can  make  a  will  for  proper  purposes  (2:),  no  minor 
can  dispose  of  his  property  by  will  (a).  A  minor  who  has  arrived 
at  the  age  of  discretion  can,  under  the  Hindu  law,  take  a  boy  in 
adoption  and  give  to  his  widow  permission  to  adopt  (b). 

Buddhist  Law. — By  the  Buddhist  law,  "a  young  unmarried 
woman  cannot,  without  her  parents'  consent,  contract  a  valid 
marriage  before  she  has  attained  twenty  years  of  age "  (c).  A 
young  woman  who  has  never  had  a  husband  has  no  right  to  take 
one  without  the  consent  of  her  parents  or  guardians.  If  she  be  a 
widow  or  divorced  from  her  husband,  and  she  marry  the  man  of 
her  choice,  her  parents,  guardians  or  relatives  have  no  right  to 
interfere  to  prevent  it  (d). 

Computation  of  Time — Civil  Law  and  Boman-Dutch  Law. — ^In  com- 
puting the  period  when  minority  expires,  the  rule  ultimus  dies 
cceptus  pro  completo  habetur  was  adopted  in  favour  of  the  existence 
of  the  capacity  conferred  by  majority  (e)  if  this  was  to  the  minor's 
advantage.    But,  in  order  to  secure  to  the  person  the  full  protection 

(s)  I.  of  1872 ;   see  Wilson's  Digest  Hindu  Law,  11.,  219,  n. 

of  Anglo-Muhammadan  Law  (2nded.),  (b)  Jumoona  Dassya  Chowdhrani  i\ 

pp.  192,  193.  Bamasoondari     Ghowdhrani     (1876), 

(0  Indian  Act  IX.  of  1872,  ss.  2,  L.  E.  3  I.  A.  72 ;  L  L.  E.  1  Calc.  289 ; 

10,  11;  Mohuri  Bibee  r.  Dhurmodas  Patel    Yandravan    Jekisam  v.    Patel 

Ghose  (1903),  L.   R   30  L  A.  114;  Manilal  Chunilal  (1890),  I.  L.  E.  15 

I.  L.  E.  30  Calc.  639.  Bom.  566. 

(tt)  Indian  Act  IV.  of  1882,  s.  7.  (c)  Chan  Toon,  Principles  of  Buddh- 

(«)  Indian  Act  IX.  of  1872,  s.  68.  ist  Law,  p.  8. 

{y)  Ibid.,  s.  247.  {d)  Manny  Myat  Jha  v.  Ma  Jhon, 

(z)  Baillie's     Muhammadan    Law,  Upper  Burma   Eulings,    1892 — 1896, 

part  ii.,  p.  232 ;  Ameer  Ali's  Lectures  vol.  ii.,  200. 

on  Muhammadan  Law,  pp.  453,  464.  (c)  See  Dig.  xxviii.,  1    p,  and  1.  16, 

(a)  Act  X.  of  1865,  s.  46,  applied  to  134;  Grotius,  Introd.  DI.,  48,  9,  and 

Hindus  by  Act  XXL  of  1870,  s.  2;  Schorer'8notesadQrot.,i6»d. ;  J.Voet, 

Ameer  Ali*s  Lectures  on  Muhammadan  ad  Pand.,  iy.,  4,  1. 
Law,    pp.    453,    454;    Macn^ghten's 


Digitized  by 


Google 


COMPUTATION   OP   TIMK.  449 

iifforded  on  account  of  his  minority,  the  commencement  of  the  day 
was  not  held  to  be  its  completion,  if  the  effect  would  be  to  deprive 
him  of  his  remedy  by  restitutio  in  integrum  against  acts  done  during 
minority,  or  be  detrimental  to  him  in  any  other  similar  case.  If 
it  would  be  to  the  minor's  advantage  that  the  period  of  minority 
should  not  come  to  an  end  until  the  very  last  moment,  the  time  was 
counted  de  vwmento  in  momentum  (f). 

French  Law. — In  France,  the  question  as  to  the  computation  of  the 
time  at  which  majority  is  attained  has  given  rise  to  considerable 
differences  of  opinion.  The  authorities  are  collected  and  examined 
with  great  care  in  the  notes  to  Baillon  v.  Harman  (//).  According  to 
one  view  (h),  a  minor  becomes  a  major  on  the  cpmmencement  of 
the  anniversary  day  of  his  birth.  Thus  if  A  is  born  on  June  30th, 
1868,  he  will  be  a  major  at  midnight  on  June  29th,  1884.  Accord- 
ing to  a  second  opinion  (i),  majority  is  only  acquired  on  the 
expiration  of  the  anniversary  day  of  the  birth.  Thus  A,  born  on 
June  80th,  1868,  would  not  attain  majority  till  midnight  on 
June  30th,  1884.  A  third  view  is  that  majority  is  acquired  by  a 
minor  on  the  anniversary  of  his  birth  at  an  hour  corresponding  to 
the  hour  of  birth,  as  stated  in  the  act  of  birth.  Thus  if,  in  the 
case  supposed,  A  had  been  born  on  June  80th,  1863,  at  10  a.m.,  he 
would  attain  majority  at  the  same  hour  on  June  80th,  1884  (A).  If  the 
hour  of  birth  were  not  known,  the  minor  would  only  be  deemed  a 
major  on  the  expiration  of  the  anniversary  day  of  his  birth. 

German  Law. — Under  German  law  (0  a  period  defined  by  years 
ends  with  the  last  momeni;  of  the  day  corresponding  to  the  day  at 
which  the  period  begins,  but  in  computing  the  age  of  a  person  the 
day  of  the  birth  is  reckoned  as  a  full  day  (m).  Therefore,  a  person 
who  was  born  on  July  80th,  1888,  at  1  o'clock  a.m.,  under  German 

(/)  See  note  (e).  application  to  cases  where  this  mode  of 

(y)  (1888),  C.  Nancy,  Sirey,  1889,  ii.,  computation    is    favourable    to    the 

105.  minor*s  interests* 

(h)  See  Eicard,  Tr.  des  Donat.  L,  (/)  See  Demante,  ii.,  No.  135  h'a. 

No.  196 ;  Potliier,  Tr.  des  Donai  testa-  (A:)  Demolombe,  Tr.  de  la  Minorite, 

ment.,  ch.  3,  art  2,  s.  131  (les  ann^es  s.  407  ;  Laurent,  iv.,  s.  362,  and  other 

se  comptent  par  jours,   et  non   par  authorities  cited  in  Sirey,   1889,  ii., 

heures  et  moments) ;  Nouveau  Deni-  106,  n. 

sart,  tit.  Age,  s.  4,  n.  1.    Delaporte,  (/)  C.  C.  art.188. 

writing  under  the  regime  of  the  Code  (m)  See  art  187. 
€ivil,  adopts  this  view,  but  confines  its 

B.CL. — VOL.    II.  29 
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law  came  of  age  immediately  before  midnight  on  July  29th,  1904, 
whilst  under  English  law  the  same  person  would  have  come  of 
age  immediately  after  the  preceding  midnight. 

English  Law. — The  law  of  England  makes  no  fraction  of  a  day 
{fractionem  did  non  recipit  lex)  (w).  The  day  of  a  person's  birth  is 
included  in  computing  his  age,  and  the  last  day  of  the  twenty-first 
year  of  his  age  is,  in  English  law,  the  day  on  which  he  attains  his 
majority.  It  has  been  pointed  out  (o)  that  these  rales  lead  to  the 
singular  result  that  a  man  may,  according  to  legal  computation, 
attain  twenty-one  years  of  age  nearly  two  days  before  he  has  actu- 
ally completed  twenty-one  years.  Thus,  if  X  be  bom  on  November 
5th,  1897,  just  before  midnight,  that  day  is  to  be  included;  if  he 
die  on  November  4th,  1918,  though  only  a  few  minutes  after  mid- 
night, he  will,  in  the  eye  of  the  law,  have  ceased  to  be  an  infant 
at  the  time  of  his  death :  for  he  will  attain  twenty-one  years  of  age 
at  the  first  instant  of  November  4th,  1918,  although  nearly  forty- 
eight  hours  will  then  be  wanting  actually  to  complete  twenty-one 
years  from  the  instant  of  his  birth. 

Scots  Law. — Under  Scots  law  the  computation  of  age  is  made  de 
momento  in  momejitum.  The  maxim  dies  inceptus  pro  completo  habetur 
does  not  apply  (p). 

Indian  Law. — In  British  India  in  computing  the  age  of  any 
person,  the  day  on  which  he  was  born  is  to  be  included  as  a  whole 
day.  Thus  a  minor  will  attain  majority  at  the  beginning  of  the 
eighteenth,  or,  as  the  case  may  be,  the  twenty-first  anniversary  of 
his  birthday  (q). 

SECTION    IL 
Emancipation. 

Although  a  person  may  not  have  reached  the  age  which  the 
law  has  prescribed  as  that  of  majority,  yet  he  may  acquire  all  or 
some  of  the  capacities  of  that  state  by  emancipation,  either  per 
veniam  atatis  or  by  marriage  or  otherwise. 

It  is  to  be  observed,  that  when  the  terms  cetas  legitinia  and  atas 
perfecta  are  used  in  contracts  or  testaments,  they  are  understood 

(w)  Anon.  (1700),  Eaym.  480.  Salk.  625. 

(o)  Encylc.    Laws     of     Eng.,    tit.  (p)  Erek.  i.,  7,  36. 

Infanta,  and  see  per  Holt,  0.  J.,  in  (7)   Indian     Majority    Act,     1875, 

Sir  Robert  Howard's  Case  (1700),  2  s.  4. 
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as  importing  the  full  age  of  majority,  and  not  majority  which  has 
been  acquired  either  by  marriage  or  by  the  venia  atatis  (r). 

Venia  Aetatis. — By  the  civil  law  the  venia  atatis  was  grantable  by 
the  sovereign  or  supreme  authority  of  the  Btate,  to  males  who  had 
attained  their  twentieth  year,  and  to  females  who  had  attained 
their  eighteenth  year,  at  their  request,  if  from  their  conduct  they 
were  deemed  capable  of  managing  their  own  affairs.  This  privilege 
did  not  enable  the  minor  to  alienate  his  real  property  without  the 
assistance  of  his  curator,  unless  the  grant  gave  him  an  express 
authority  for  that  purpose  («). 

Boman-Dutch  Law. — In  the  Low  C!ountries  the  venia  atatis  was 
recognised  since  the  sixteenth  or  seventeenth  century. 

In  some  of  the  Provinces,  e,g.  Friesland,  in  order  to  obtain  venia 
atatis  it  was  absolutely  required  that  males  should  have  attained 
the  age  of  twenty,  and  girls  the  age  of  eighteen  years,  but  in  most 
of  the  Provinces  the  grant  depended  on  the  conduct  and  discretion 
of  the  minor,  rather  than  on  his  or  her  having  attained  the  age  fixed 
by  the  Boman  law  (t).  Nevertheless  the  age  had  to  be  mentioned 
in  the  petition,  and  not  in  a  vague  sort  of  way,  but  with  precision. 

The  grant  was  made  by  different  authorities  in  the  different 
Provinces.  As  the  grant  belonged  to  the  prerogative  of  the  Sove- 
reign, it  was  in  the  majority  of  the  Provinces  made  by  the  States 
Provincial.  In  Friesland  the  Court  (Hof)  was  also  entitled,  not  as 
a  judicial  body,  but  as  representing  the  Sovereign  (u). 

In  Overyssel  the  Sheriffs  in  Council  of  the  towns  had  the 
authority ;  while  in  Holland  some  of  the  minor  Courts  could  exer- 
cise it,  if  specially  authorised.  Probably  in  the  latter  Provinces  the 
Count  exercised  the  privilege  ex  plenitudine  potestatis,  and  the 
Court  (Hof)  did  the  same  in  his  absence  (x). 

In  the  Province  of  Holland  three  kinds  of  emancipation  or 

(r)  Brunneman,  ad  Cod.  lib.  ii.,  tit.  Grotius,  Introd.,  i.,    10,  3  ;  Groene- 

45  ;  L.  8i  quis  aliquid,  Burge  i.  118.  vregen,  in  notes  to  Grotius'  Introd., 

(«)  Cod.    ii.,  45;    Perez,  ad  Cod.;  loc,  cit,,  and  Leg.  Abr.,  Cod.  ii.,  45  ; 

Wissenb.  ad  eund.  tit.  Grotins,  Obs.  HL,  Obs.  18 ;  Van  der 

(0  J.   Voet,  ad  Pand.,   iy.,    4,   8 ;  Keeseel,  Thes.  Sel.,  Thes.  161 ;  Van 

Gomez,  in  1.  3.  Leeuwen,  Cens.  For.  i.,  1,  18,  7  ;  and 

(u)  Fockema  Andre»,  Bijdragen  i.,  E.  H.    E.  i.,    16,    11;    van  Alphen 

24.  Papegaey,  i.,  pp.  619 — 621 ;  J.vander 

{x)  Fockema  Andreee,  Bijdragen  i.,  Linden  Koopm.  Handbook  i.,  4,  3  on 

23 — 33 ;  J.  Voet,  ad  Pand.,  iv.,  4,  4  ;  p.  37,  and  Judiciale  Praktyk,  iL,  4, 7,  5. 

29—2 


Digitized  by 


Google 


452  MAJORITY. 

"  handlichting "  were  known.  Firstly,  the  father  as  natural 
guardian  of  his  minor  son,  could  tacitly  or  expressly  emancipate 
him  by  allowing  him  to  live  apart  and  carry  on  business  and 
administer  his  own  goods  Cv).  Secondly,  since  the  fourteenth  and 
fifteenth  centuries,  there  was  the  emancipation  granted  by  the  Court 
or  the  municipal  authority,  generally  at  the  request  of  a  minor 
who  was  not  under  parental  power,  and  after  solemnly  hearing  the 
minor's  guardians  and  nearest  relations  by  which  the  minor  was 
allowed  the  administration  of  his  own  goods  (z).  Thirdly,  there 
was  the  venia  atatis,  which  made  its  appearance  in  the  sixteenth 
century  (a). 

Letters  of  venia  atatis  were  granted  by  the  **  Lands  Overheid," 
first  the  Prince,  afterwards  the  States  Provincial.  They  were 
granted  on  a  petition  by  the  minor,  who  had  to  state  his  age  and 
the  reasons  why  he  required  emancipation,  and  after  an  investiga- 
tion made  by  the  Orphans  Chamber  or  one  of  the  lower  Courts  who 
heard  the  relatives  and  guardians  of  the  minor. 

Venia  cetatis  gave  to  the  minor  all  the  rights  of  majoritj%  being 
in  fact  a  dispensation  granted  by  the  highest  authority  who  alone 
•could  grant  it  (6). 

In  some  Provinces  the  authority  given  to  the  minor  was  restricted 
with  regard  to  the  right  of  alienation  or  incumbrance  of  immovable 
property. 

The  effect  of  such  a  grant  was,  that  the  emancipated  person  could 
validly  act  and  bind  himself  as  if  he  were  twenty-five  years  of  age,  and 
that  he  could  not  plead  the  privilege  of  a  j-estitutio  in  integrum.  It 
was,  however,  impossible  for  him  to  alienate  his  immovable  property 
without  sanction  from  the  Court,  unless  the  grant  of  venia  atatis 
-explicitly  included  this  right,  "  prout  plerumque  fieri  solet*'  (c). 

These  laws  were  carried  by  the  Dutch  East  India  Company  to 
their  possessions.    In  1745,  at  Batavia,  an  order  (Plakaat)  was 

(y)  Gfrotiufi,Introd.,i.  6, 4;  Regstgel.  (a)  Foek.  Andr.,  Bijdragen,  pp.  31 — 

Obs.  ii„  ObB.  7  and  Sappl. ;  J.  Voet,  ad  33 ;    Ilet  Oud  Ned.  B.  R.,  ii.   119— 

Paud., i.  and i.  7, 12 ;  J. van der Linden,  120. 

Xoopm.  Handboek,  i.,  4,  3  on  p.  37.  (6)  Van  der   Keessel,    Thes.    Sel., 

Fock.    Andr.   Bijdragen    i.,   28—29  ;  Thes.  361 ;  Nathan,  i.  116, 

Het  Oud  Ned.  Burg.  Becht.  i.,  118 —  (c)  Groenewegen,  Leg.  Abr.,  Cod. 

120.  ii.,  45,  1.  3  ;    J.  Voet,  ad  Pand.,  iv., 

(z)  Fock.  Andr.,  Bijdragen,  i.,  29 —  4,  5;  Ghrotius,  Introd.,  i.,  10,  3  ;  Van 

^1 ;  V.  de  Keessel,  Thes.  SeL,  Thes.  1 10.  Leeuwen,  Cens.  For.,  i.,  1,  18,  8. 
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issued  by  the  Governor-General  in  Council  that  venia  atatia  should 
be  granted  by  the  Governor-General  alone.  This  included  a  proviso 
that  it  should  not  be  granted  by  one  of  the  Governors,  this  "  right 
of  dispensation  "  being  in  the  highest  authority  alone.  On  account 
of  the  difference  in  climate  it  could  be  petitioned  for  at  an  earlier 
age  than  in  Holland. 

This  "  Plakaat  "  obtained  force  of  law  in  Ceylon  and  the  Gape 
Colony  (d). 

British  DominioiiB. — In  both  Ceylon  and  the  South  African  Colonies 
the  law  has  been  maintained  without  any  change  (e). 

In  South  Africa  the  three  kinds  of  emancipation  of  the  Roman- 
Dutch  law  are  known,  though  not  equally  frequently  resorted  to. 

Tacit  emancipation  by  the  father  is  that  chiefly  used,  and  the 
father's  position  in  this  matter,  as  described  by  Chief  Justice  de 
Yilliers  of  the  Cape  Colony,  is  that  he  has  the  right  to  administer 
the  minor's  property,  but  that  he  may  lose  this  right  by  allowing 
the  minor  to  live  apart  from  him,  and  to  openly  exercise  some 
trade  or  calling  (/).  In  several  instances  the  Courts  of  Cape  Colony 
have  recognised  this  right  {g),  but  it  is  necessary  that  proof  of  such 
emancipation  be  given  (A),  as  the  Court  itself  has  not  the  power 
to  grant  it  or  to  presume  emancipation  after  the  father's  death  (>)« 

An  instance  of  the  second  mode  of  emancipation  is  given  in  the 
judgment  delivered  by  the  Chief  Justice  in  In  re  Cachet  (k),  when 
an  order  was  made  by  the  Court  to  discharge  a  minor  from  tutelage. 

Venia  (ftatis  is  rarely  demanded  now  that  the  age  of  majority  has 
been  reduced  to  twenty-one  years.  The  grant  lies  with  the  repre- 
sentative of  the  Sovereign  Power,  not  with  the  Court  (2),  though  the 

{d)  Cape    Law  Journal,    vol.    xiv.  (1886),  39. 

(1897).  p.  17.  {k)  1898,  15  S.  C.  E.  6. 

(e)  Pereii-a,    Laws    of    Ceylon,    ii,  (/)  (Natal)  In  re  Fenton,  N.  L.  E.^ 

p.  69.  March  3rd,  1863  ;    Ex  parte  Stretch. 

(/)  Van  Rooyen  v.  Werner  (1892),  1   N.  L.   B.   96 ;   (Cape  Colony)  Ex 

9  S.  C.  R.  425,  at  p.  429.  parU  Streicher  (1884),  3  S.  C.  R.  58  ; 
{g)  Caimcross  V.  de  Vos,  Buch  (1876),  Ex  parit  Cachet  (1898),  15  S.  C.  R.  5  ; 

5  ;  Fouchee  r.  de  Villiers,  3  E.  D.  C.  (Transvaal)  Ex  parte  Botha,  C.  L.  J.. 

147;  J5:rrpar/«  Streicher  (1884),  3  S.C.R  x.  (1893),  174;  In  re  Barratt,  Staats 

58 ;     Pienaar      v.     GJodden     (1893),  Courant,  S.  A.  E.,  February,  1894 ; 

10  S.  C.  R.  129.  Ex  parte  Kisch,  Tr.  Off,  Rep.  1894.  2, 
(A)  Cohen     v.     Sytner    (1897),     14  16  ;  £x  /wrfe  H.  J.  Moolman  (1903). 

S.  C.  R.  13.  T.  S.   159;    (Orange    River    Colony) 

(i)  Ex  jmrte  van  (}runen,  C.  L.  J.,  iii.      c.  89  of  the  Law  Book. 
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petition  is  sabmitted  to  the  Court,  which  has  to  inquire  into  the 
age  of  the  petitioner  and  his  or  her  fitness  to  control  his  or  her 
own  affairs,  to  hear  the  parents,  guardians  or  next  of  kin  of  the 
minor,  and  to  report  thereon  to  the  Sovereign's  representative.  The 
Court  has  at  the  same  time  to  express  its  opinion  whether  the 
right  to  alienate  or  encumber  immovable  property  belonging  to  the 
minor  should  be  included  in  the  veni4i  ataiis.  The  grant  is  made 
in  accordance  with  the  Court's  report  and  should  specially  mention 
whether  the  right  to  alienate  or  encumber  immovable  property  is 
included  in  it  or  not  {m). 

In  order  to  obtain  venia  atatis  it  is  required  that  the  minor  shall 
have  reached  the  age  of  eighteen  years  (n). 

On  receiving  venia  atatis  the  minor  obtains  the  status  of  a  person 
who  is  of  full  age,  subject  to  any  limitation  of  his  rights  and 
responsibilities  stated  in  the  grant,  as  mentioned  above  (o). 

The  rule  of  Roman-Dutch  law,  referred  to  below  (j>),  that  the 
word  "majority"  in  wills  or  deeds  does  not,  in  case  of  doubt, 
include  the  status  obtained  through  emancipation  or  venia  atatis, 
exists  in  South  Africa.  If  a  donor  or  testator  wishes  the  gift  or 
legacy  to  be  paid  to  the  legatee  on  his  or  her  attaining  either  the 
age  of  twenty-one  or  venia  atatis  or  being  emancipated,  words 
should  be  used  to  that  effect,  e.g.  upon  his  or  her  attaining  majority 
**  or  other  approved  condition  "  (g). 

In  St.  Lucia  and  Quebec,  the  Civil  Codes,  while  following  the 
lines  of  the  Code  Civil  as  to  emancipation  (r),  also  provide  that 
emancipation  only  modifies  the  condition  of  the  minor  and  does  not 
put  an  end  to  the  minority,  nor  does  it  confer  all  the  rights  resulting 
from  majority ;  and  besides  emancipation  by  marriage  (r),  unmarried 
minors  (without  specifying  any  age)  may  at  their  own  request  or 
that  of  their  tutor  or  anyone  related  or  allied  to  them  be  emanci- 
pated by  the  Court  on  the  advice  of  a  family  council  (<). 

In  Mauritius  the  Code  Civil  is  in  force. 

Lettres  de  Benefice  d'Age. — ^A  similar  privilege  to  the  venia  atatis 

(m)  0.  R.  0.  c.   89    of   the  Law  S.  0.  B.  68  ;    In  re  Cachet  (1898),  15 

Book.  S.  C.  B.  5. 

(n)  0.  B.  C.  c.  89  of  Law  Book,  (r)  Seepoat.-pp,  456,  ibSet.  seq. 

e.  7.  («)  C.  C.  of  St.  Lucia,  book  ix.,  cc. 

(o)  Ibid.,  8.  10.  i.,  iii. ;  0.  C.  of  L.  C.  tit.  ix.,  cc.  i., 

Ip)  See  p.  459.  iii. ;  cf.  Code  Civil,  liy.  i.  tit  x.,  c.  3. 

(q)    Ex  parte   Streicher    (1884),    3 
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existed  under  the  coutume$  of  Paris,  and  of  the  other  provinces 
of  France.    It  was  called  le$  lettres  de  benefice  d'dge  (t). 

These  letters  were  abolished  in  France  by  the  Edit  de  tutelles, 
1792  (u). 

Emancipation  under  the  Code  Civil. — Their  principal  effects  are 
obtained  under  the  Code  Civil  by  the  emancipation  of  the  minor, 
which  is  effected  by  marriage  (x) ;  and  if  he  has  completed  his 
fifteenth  year,  by  the  declaration  of  the  father,  and  in  case  of  his 
father's  death,  by  the  mother,  officially  received  by  the  juge  depaix 
attended  by  his  registrar  (y). 

A  minor,  having  neither  father  nor  mother  living,  may  also  be 
emancipated  when  he  has  completed  his  eighteenth  year,  provided 
the  family  consider  him  of  sufficient  capacity  (z). 

On  a  minor's  emancipation,  his  guardian  must  render  him  an 
account.  The  minor  is  assisted  for  this  purpose  by  a  curator 
nominated  by  the  family  council  (a).  The  emancipated  minor  may 
lease  for  not  more  than  nine  years ;  he  may  receive,  and  give  dis- 
charges for,  his  revenues  and  do  all  acts  of  pure  administration 
without  any  right  to  be  relieved  from  such  acts,  except  where  a 
major  would  have  that  right  (&).  He  cannot,  however,  institute  or 
defend  actions  in  relation  to  immovable  property,  or  receive  or 
give  discharges  for  capital,  without  the  assistance  of  his  curator, 


(t)  TouUier,  II.,  s.  1282 ;  and  see 
also  Demolombe,  Tr.  de  la  Minorite, 
pp.  162—166,  SB.  181—189;  Dalloz, 
Rep.  tit.  Minority,  Tutelle  et  Emanci- 
pation, ss.  10  ei  $eq. 

(u)  Arts.  33  and  34. 

(x)  See  Art  476,  po$t,  p.  459. 

{y)  Art.  477.  It  has  been  held  in 
France  that  an  emancipation,  not  in 
the  minor's  interest,  may  be  annulled : 
D.  V.  Pinet  (1894),  C.  Paris,  Sirey,  1897, 
2,  73,  and  that  emancipation  does  not 
set  aside  a  previous  measure,  adopted 
by  the  tribunals  in  the  minor's  interest, 
e.y.y  the  committal  of  the  temporary 
custody  of  the  minor  to  a  thii'd  party, 
pending  proceedings  for  siparation  de 
corpB  between  the  parents:  Vander- 
broucque(1894),  C.  Douai,  Sirey  {ibid,, 
74).  But  see  the  notes  of  M.  Wahl  on 
these  cases,  Sirey,  1897,  2,  73,  and  the 


controversy,  there  discussed,  as  to 
whether  under  the  law  of  July  24th, 
1889,  there  can  be  a  partial  forfeiture 
of  the  paternal  power. 

(«)  See  Arts.  478,  479. 

(a)  Art  480.  The  husband  is,  by 
right,  the  curator  of  his  minor  wife : 
Bellet  V.  Dannepont  (1868),  Sirey,  i., 
441,  and  n.  4;  LespHugard  v,  Del- 
bart  (1900),  Trib.  Oiv.  de  Toumai, 
Sirey,  1901,  iv.,  24,  and  n.  2.  The 
father  who  has  emancipated  his  son 
has  been  held  to  be  his  curator  by  law, 
so  that  there  is  no  need  for  the  nomi- 
nation of  a  curator  by  the  family 
council,  as  in  the  case  of  an  emancipa- 
tion by  the  council :  Bruges  v.  Ghemiu 
de  Per  de  I'Est  (1884),  G.  Besan(;on, 
Sirey,  1884,  ii.,  93.     But  see  n.  (3). 

(6)  Art.  481. 
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who,  in  the  latter  case,  is  bound  to  see  to  the  investment  of  the 
sums  received  (c). 

Tlie  emancipated  minor  cannot  borrow,  on  any  pretext,  without 
the  consent  of  the  family  council,  judicially  confirmed  {d). 

As  regards  the  sale,  or  alienation  of  his  immovables,  and  all  acts 
other  than  those  of  pure  administration,  he  is  in  the  same  position 
as  the  unemancipated  minor  (e).  Relief  may  be  granted  from  uncon- 
scionable bargains  into  which  he  has  been  led ;  the  Courts  in  this 
connection  take  into  account  the  amount  of  the  minor's  property, 
the  good  or  bad  faith  of  the  persons  who  have  contracted  with 
him,  and  whether  the  outlay  is  beneficial  or  not(^).  But  the 
minor  who  is  thus  relieved  is  liable  to  be  deprived  of  the  privilege  of 
emancipation  (/),  and,  if  his  emancipation  is  revoked,  he  passes 
onge  more  under  tutelage,  and  remains  so  till  he  attains  majority  (^). 
The  emancipated  minor  who  is  engaged  in  trade  is  deemed  to  be 
a  major,  in  regard  to  matters  connected  with  such  trade  (h), 

Belgium. — These  provisions  of  the  Code  Civil  are  in  force. 

Italy. — The  Italian  Civil  Code  provides  for  emancipation  on 
grounds,  and  with  results,  similar  to  those  existing  under  French 
law(0.  But  in  Italy  a  minor  cannot  be  emancipated  till  he  has 
attained  the  age  of  eighteen  (A) . 


(c)  Art.  482. 

{d)  Art.  483. 

(«)  Ai-t.  484.  But  see  Bernier  v. 
Ledier  (1882),  Sirey,  1883,  i.,  113. 
The  Coui-t  may  grant  relief  to  a  minor 
in  respect  of  the  whole  price  paid  by 
him  under  art.  484,  even  though  this 
involves  an  annulment  of  the  minor's 
act :  Loynec  v.  Mirepoix  (1890),  Sii'ey, 
1893,  i.,  463. 

(/)  Art.  483.  According  to  the 
balance  of  authority,  emancipation 
cannot  be  revoked  on  the  ground  of  mis- 
conduct on  the  part  of  the  emancipated 
minor:  see  Le  Corre  v.  Pinaud  (1882), 
Trib.  Civ.  de  Toulouse,  Sirey,  1883, 
ii.,  96,  and  authorities  collected  in  n.  1. 

(7)  Art.  486. 

(h)  Art.  487,  on  complying,  how- 
ever, with  the  conditions  prescribed  by 
art.  2  of  the  Code  of  Commerce.  See 
a  Mauritian  case  on  this  point,  Oiiental 


Bank  Corporation  r.  Chapman  (1862), 
Piston,  ii.,  106.  If  these  conditions 
axe  not  complied  with,  the  minor  is  not 
assimilated  to  a  major,  and,  conse- 
quently, he  cannot  be  held  bound  by 
his  contract  as  a  major  would  be. 
But  the  contract  must  still  be  regarded 
as  a  civil  contract,  of  which  the  minor 
is  entitled  to  be  relieved  on  proof  of 
lesion :  Guidat  v.  Kinsbourg  (1875), 
C.  Nancy,  Sirey,  1875,  ii.,  52,  and  see 
n.  1 ;  Goudin  Coutanceau  v.  Magnien 
&  Co.  (1880),  Dec.  S.  C.  (Mauiitius), 
1880,  p.  143.  See,  generally,  on  the 
subject  of  Emancipation,  Dalloz,  Eep. 
tit.  Minorite,  Tutelle  et  Emancipation, 
8s.  764 — 856;  Suppt.  eodem  verbo, 
ss.  677—750;  Laurent,  v.,  p.  216, 
ss.  1 95  et  8eq, :  Demolombe,  viii.  Tr.  de 
la  Minorite,  p.  161,  ss.  177  et  seq, 

(0  S.  310  et  seq, 

{k)  S.  311. 
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Germany. — There  is  no  emancipation,  either  by  marriage  or  other- 
wise, in  German  law,  but  a  minor  may  be  declared  major  under  the 
conditions  already  mentioned  ({)•  The  efifect  of  marriage  of  children 
in  Germany,  whether  as  regards  property  or  person,  is  considered 
in  a  subsequent  chapter. 

Austria. — Under  the  Austrian  Civil  Code  a  father  may  release 
an  infant  from  parental  power  by  applying  to  the  proper  tribunal 
or  allowing  a  separate  household  to  the  son  if  twenty  years  of  age. 
A  minor  under  guardianship  who  has  attained  the  age  of  twenty 
years  is  entitled,  after  notice  to  his  or  her  guardian  and  nearest 
relatives,  to  apply  to  the  proper  tribunal  for  the  grant  of  venia 
atatis  {die  Naclisicht  des  Alters)  {m). 

Hnngary. — The  Guardianship  Court  has  a  like  power  as  regards 
minors  who  have  passed  their  eighteenth  year ;  and  emancipation 
may  take  place  by  the  son  setting  up  a  separate  household  or 
opening  a  trade  or  industry  (n). 

Spain. — Benefit  of  Majority. — The  Spanish  Civil  'Code  provides 
that  an  infant,  orphaned  of  father  and  mother,  may  obtain  the 
benefit  of  majority  by  a  grant  made  by  the  family  council,  and 
approved  by  the  President  of  the  Audiencia  territorial  of  the  district, 
after  hearing  the  public  prosecutor  (o).  For  such  grant  and 
authorisation  it  is  necessary  (a)  that  the  minor  should  have  com- 
pleted his  eighteenth  year ;  (b)  that  he  consents  to  the  enlargement 
of  his  capacity  ;  (c)  that  it  appears  to  be  to  his  advantage  {p). 

Besides  this  system  of  venia  (etatia,  the  Spanish  Code  recognines 
emancipation  by  grant  from  the  father  or  mother,  exercising  the 
paternal  power  (q),  and  also  by  marriage  (r).  In  the  former  case, 
the  child  must  be  above  eighteen  years  of  age,  and  must  consent  (s). 
The  emancipation  is  effected  either  by  a  public  act,  or  by  the 
appearance  of  the  parties  before  the  municipal  judge ;  and,  in  order 
to  make  it  effective  as  against  third  parties,  it  must  be  noted  in  the 
civil  register  (0.  The  emancipation  is  irrevcKjable  (u).  The  eman- 
cipated minor  is  master  of  his  person  and  property  as  if  he  were  a 

(/)  See  p.  434.  (q)  As  to  the    paternal    power    in 

(m)  Art.  252,  and  see  Ann.  S.  C.      Spain,  8eep£A«/,pp.  506,  514,  522. 
Vienna,  1869,  1876,  J.,  p.  48.  (r)  See  p.  459. 

(n)  Law  XX.  of  1877.  («)  Art  ai8. 

(o)  Art.  322.  (t)  Art.  316. 

(p)  Art.  323.  (a)  Art.  319. 
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major,  subject  to  these  exceptions,  that  up  to  the  age  of  legal 
majority,  he  cannot  borrow,  or  charge,  or  alienate  his  immovable 
property,  without  the  consent  of  his  father,  or,  in  default  of  his 
father,  of  his  mother,  or,  in  default  of  both  parents,  of  his  tutor ; 
and  that  he  cannot  appear  as  a  litigant  without  the  assistance  of 
these  persons  {v). 

Emancipation  by  Marriage. — By  the  civil  law  the  marriage  of  a 
minor  did  not  constitute  his  emancipation,  nor  confer  on  him  the 
privileges  of  majority  {x). 

Boman-Datch  Law. — The  emancipation  by  marriage  was  intro- 
duced in  the  Provinces  of  the  Dutch  Republic  by  custom  (y).  In  the 
Low  Countries,  in  nearly  all  provinces,  marriage  made  an  end  of 
guardianship  and  rendered  the  husband  of  age  (z).  Women  passed 
under  the  marital  power  of  their  husbands  which  limited  their 
capacity  of  acting  and  gave  them  the  status  of  minors  (a). 

The  effect  was  not  everywhere  the  same,  and  in  a  number  of 
places  the  husband  was  restricted  in  his  powers,  either  regarding 
the  alienation  of  immovable  property  without  the  consent  of  the 
Orphan  Chamber  or  the  magistrate,  or  in  other  respects  (b)i  As  a 
general  rule  for  the  Provinces  of  Holland  and  Zeeland  it  may  be 
taken,  that  the  marriage  conferred  on  the  minor  husband  every 
capacity  incident  to  majority,  including  the  right  of  free  alienation 
of  his  own  and  of  his  wife's  property.  In  some  towns,  however,  he 
remained  altogether  a  minor,  while  in  others,  for  good  reasons  the 
Courts  or  the  Orphan  Chambers  had  the  power  in  special  cases,  if 
they  considered  the  husband  not  sufficiently  capable  to  manage  his 
own  affairs,  to  extend  the  guardianship  in  certain  respects  and  to 
limit  his  right  of  free  action  (c).    This  power  was  part  of  the  general 

(v)  Art.  317.  (2)  Fock.  Andr.,  Bijdragen,  i.,  p.  33 

{x)  So  in  AuBtria  where  the  married  — 34,  and  authorities  quoted  on  the 

minor    daugliter    comes    under    her  latter  page. 

husband^s  guardianship  in  respect  of  (a)  Fock  Andr.  Bijdragen,  iL,  pp.  8, 

her  person  only,  while  in  respect  of  10,  11,  13,  16,  20,  26,  28,  35;    Het 

property  the  father  retains  the  power  Oud  Ned.  Burg.  B.,  i.,  158. 

and  duties  of  a  curator.    Dig.  iv.,  4,  (b)  Fock.    Andr.,     Bijdragen,     ii., 

1.  2;    Cod.  v..   37,  12;    Wissenb.   ad  p.  28;    Het  Oud  Ned.  Burg.  Recht. 

Cod.  ad  eund.  tit.  i.,  158. 

(y)  Fock.  Andr.,   Bijdragen,  ii.,  3,  (c)  Grotius,  lutrod.   i.,    10,    2  ;    J. 

40;    Het  Oud  Ned.  Burg.  Besht.,  i,  van  Leeuwen,  E.  H.  E.  i.,  16,  10  and 

157.  11;   Censui-a  For.  i.,  9,  9,  where  he 
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power  which  Orphan  Chambers  and  Magistrates  could  exercise  in 
cases  where  minors  obtained  majority  in  the  ordinary  way  by 
reaching  the  age  of  twenty-five  years  (d). 

In  the  Province  of  Friesland  marriage  seems  not  to  have  had 
this  effect,  and  in  order  to  obtain  majority  before  twenty-five  years 
were  reached  a  married  minor  required  letters  granting  tenia  atatis 
besides  his  marriage  (e). 

Whatever  the  effect  of  venia  atatis  or  marriage,  in  case  of  a 
bequest,  or  legacy,  or  donation,  or  of  a  contract  which  had  a  con- 
dition attached  that  it  should  take  effect  at  *'  majority,"  in  case  of 
doubt,  it  was  considered  that  not  the  actually  attained  majority 
was  meant,  but  the  full  age  of  twenty-five  years  (/). 

Old  French  Law. — In  almost  all  the  coutumes  of  France,  minority 
terminated  by  marriage ;  but  unless  the  person  attained  the  pre- 
scribed age  of  majority  he  was  incapable  of  alienating  his  immovable 
or  real  property  {g). 

Modem  Ckides. — By  the  Code  Civil  the  marriage  is  declared  to  be 
an  emancipation  of  the  minor  to  all  intents  and  purposes  (h),  and 
the  Spanish  (i)  and  Italian  (A:)  Civil  Codes  contain  similar  provisions. 

Marriage  confers  emancipation  in  Hungary  (Z),  and  Switzerland  (It). 

In  Spain,  marriage,  at  whatever  age  it  may  be  contracted, 
emancipates  a  minor  (m),  but  under  certain  restrictions.  A  husband 
under  eighteen  years  of  age  cannot  administer  the  marital  common 


calls  it  *' quasi  voluntaria  emancipa- 
tion" because  the  father  had  to  give 
his  consent  to  the  marriage.  Also  loc, 
cit.i,,  1,  13,  11  ;  Groenewegen,  Leg. 
Abrog.,  lust,  i.,  9,  par.  ult. ;  Boel. 
Loenius,  Decis.  en  Observ.,  Ad  Casmn, 
cxxiv.,  at  p.  763  ;  Cos.  Huwelyk,  on 
p.  175  ;  H.  Brouwer,De  JureConnub., 
p  131 ;  y.  d.  Linden,  Koopm.  Hand- 
book, i.,  0,  7,  on  p.  47  y  J.  Voet,  ad 
Pand.  i.,  7, 13  ;  iv.,  4, 6  ;  xxvii.  10,15. 

{d)  Ghrotius,  Introd.  i.,  10,  2  ;  Van 
Leeuwen,  R.  H.  R,  i.,  16, 10  ;  J.  Voet, 
ad  Pand.,  iv.,  4,  6  ;  Boel.  Loenius,  loc. 
Ht,  on  p.  764  ;  v.  d.  Keessel,  Thes,  Sol., 
Thes.  160. 

(e)  Van  Sande,  Dec.  Fris.,  ii.,  4, 
Def.  1  ;  Fock.  And.,  BijdrageD,  ii.,  5. 

(/)  J.  Voet,  ad  Pand.  iv.,  4,   11; 


Holl.  Cons.,  i.,  Cons.,  163. 

[g)  Merl.  Bep.  Majority,  s.  3. 

{h)  Art.  476. 

(i)  Art.  314. 

\k)  Art  310. 

(0  Law  xxiii.  of  1874.  This  is  in  the 
case  of  girls  only ;  male  minors  are 
only  emancipated  by  founding  sepa- 
rate household  in  due  form. 

(11)  Federal  Code,  art.  14. 

(m)  Art.  315.  If,  however,  a  minor 
contracts  one  of  the  prohibited 
marriages  (see  art.  45,  and  p08t, 
IIarriage),  the  administration  of  his 
property  is  not  committed  to  him  till 
he  attains  majority;  till  then  he  has 
only  a  right  to  aliment,  the  amount 
of  which  is  never  to  exceed  the  revenue 
of  his  property  (art.  50). 
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property  without  the  consent  of  his  father,  or  mother,  or  tutor,  as 
the  case  may  be.  He  cannot  appear  as  a  litigant  without  the 
assistance  of  these  persons,  and,  even  when  he  has  attained  the  age 
of  eighteen,  he  cannot  in  any  case,  so  long  as  he  is  not  major, 
borrow  money  or  alienate  or  charge  his  immovable  property  without 
their  consent  (n). 

United  States. — In  the  United  States  it  has  been  held  that  eman- 
cipation  of  a  minor  son  is  effected  by  marriage  with  or  without 
the  father's  consent  (o). 

British  Dominions. — In  South  Africa  {p)  and  Ceylon  {q)  the 
Roman-Dutch  rule  is  in  force.  But  in  Ceylon  under  Kandyan  law 
marriage  does  not  confer  majority  (r). 

Emancipation  by  marriage  is  also  recognised  in  St.  Lucia  («); 
Malta,  by  marriage  with  consent  of  the  father  (0,  or  leave  of  the 
Court  if  the  father  is  dead  or  deprived  of  parental  power  (u) ; 
and  Quebec  (x). 

The  law  of  England  does  not  give  such  an  effect  to  marriage, 
and  the  guardianship  of   sons  is  not  determined  by  marriage  (y). 

In  Scotland  the  office  of  tutor  or  curator  ceases  on  the  marriage 
of  a  female  minor  (z). 

In  New  Zealand  male  infants  of  nineteen  and  female  infants  of 
eighteen  can  make  wills  after  their  marriage,  but  this  does  not 
extend  to  Maori  infants  (a). 

SECTION  III. 
Prh'ate  International  Law. 

From  this  diversity  respecting  the  period  when  the  status  of 
majority  is  attained,  it  may  happen  that  the  age  fixed  by  the  law  of 
the  domicil  or  nationality  of  origin  exceeds,  or  is  less  than  that 

(n)  Art.  59.  v.  Dingiri  (1907),  2  A.  C.  E.  xi. 

(o)  Craftsbury  r.  Greensboro,  66  Vt.  («)  C.  C,  art.  274. 

585;  Commonwealth  v.  Graham  (1892),  {t)  Law  1  of  1873,  art.  177. 

157  Mass.  73,  34  Amer.  St.  Rep.  255.  (u)  Art.  187. 

{}))  Maasdorp,    Institutes  of  Cape  (a?)  C.  C.  of  L.  C,  art.  314. 

Law,  i.,  5  on  p.  29  ;    11.  F.  B(lainej  [tj)  Mendes  v.  Mendes  (1747—48),  1 

in  C.  L.  J.   ii.   (1885),   in  article  on  Ves.  91 ;  Roach  v.  Garvan  (1748),  1 

**  Contracts  of  Minors,"  on  p.  235.  Ves.  160. 

(q)  Pereira,  Laws  of  Ceylon,  ii.,  69,  (a)  Ersk.  1,  i.,  7,  29. 

70  and  84.  («)  1885,  No.  62,  s.  5,  1894,  No.  43„ 

(r)  Deeresekere      v.      Goonesakere  s.  47.     See  p.  444. 
(1903),  1  A.  C.  R.  135  ;  Muttiah  Chetty 
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establifihed  by  the  law  of  the  person's  actual  domicil  or  nationality, 
or  by  that  of  the  place  in  which  his  real  or  immovable  property,  the 
subject  of  his  disposition,  is  situated,  or  in  which  he  has  entered 
into  a  contract. 

Present  Personal  Law  preferred  to  Personal  Law  of  Origin. — 
The  preponderance  of  authority,  and  those  considerations  on 
which  the  recognition  of  foreign  laws  is  admitted,  warrant  the 
conclusion  that  the  actual  personal  law  of  the  person  at  the  time  of 
the  act  which  raises  the  question  will  be  adopted  in  preference  to 
that  of  the  personal  law  of  origin,  if  they  differ  from  each  other  in 
fixing  the  age  of  majority  (b). 

If  the  person  changes  his  domicil  or  nationality  from  a  country 
-where  he  is  a  minor  to  one  where  he  is  of  age,  he  immediately 
has  all  the  rights  of  majority  there  and  in  the  old  country  (c).  But 
if  the  person,  after  attaining  majority  according  to  the  law  of  his 
domicil  or  nationality,  becomes  domiciled  or  naturalized  in  another 
country,  by  the  law  of  which  he  would  be  a  minor  at  the  time  of 
the  act  in  question,  there  is  high  authority,  judicial  and  juristic, 
for  allowing  him  to  retain  the  right  conferred  on  him  by  the  former 
law,  and  as  regards  Germany  this  is  expressly  provided  for  by 
statute  (d).  At  all  events,  it  seems  to  be  generally  accepted  that  any 
acts  done  by  him  in  the  former  country  when  he  was  of  age  there 
are  not  affected  by  the  change  (<?).  In  a  foreign  country,  however, 
the  recognition  of  his  status  will  not  give  him  the  right  to  enjoy 
more  of  the  consequences  resulting  from  majority  than  are  given  by 
the  local  law(/). 

The  subject  may  be  considered  under  the  heads  of  (1)  capacity  to 
deal  with  immovable  property,  (2)  capacity  as  regards  other  property. 

(h)  SeepoH  ;  Savigny,  bs.  365,  388,  cised  by  Clunet;   and  1900,  J.  182; 

pp.  169,  355  ;  Bar,  s.  144  ;  Story,  s.  65.  Wharton,  s.  117 ;    contra,  Weiss,  iii., 

(c)  Savigny,  s.  365,  Guthrie,  p.  170 ;  300,  and  German  authorities  cited  by 
Bap,  8. 149,  Gillespie,  p.  329 ;  Austrian  Bar,  p.  328;  Laurent,  Droit  Civil  Inter- 
judgment,  1886,  J.  472 ;  see  Story,  national,  iii.,  s.  286,  et  seq. ;  and  see 
ss.  66—60  and  69.  viii.,  s.  69. 

{(l)  Intro.  Stat,  to  German  C.  C,  art.  W  Sayigny,  s.  388,  Guthrie,  p.  855 ; 

7;  Savigny,  s.  365,  Guthrie,  p.  170;  Bar,    ss.    144,  149,  Gillespie,  p.  318, 

Ba.r,   s.    149,  Gillespie,  pp.  328,  329,  830 ;  Laurent,  uhi  sup.  iii.,  s.  289. 

citing  Prussian  and  Bavarian  authori-  (/)  Savigny,  s.  862,  Guthrie,  p.  149, 

ties ;    Law  of  Argentina,   Daireaux,  notes,  citing    English   cases   favour- 

1886,  J.,  298;  judgments  of  Supreme  ing  this  view;     Bar,    ss.    134 — 137; 

Court  of  Austria,  1886,  J.  468,  criti-  Gillespie,  302,  303  ;  Dicey,  p.  481. 
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Capacity  as  r^ards  Immovable  Property. — The  personal  law 
and  the  law  of  the  place  where  real  or  immovable  property- 
is  situated  may  be  at  variance  with  each  other  respecting  the 
age  of  majority.  A  person  may,  according  to  the  former,  have 
attained  the  age  of  majority,  and  possess  the  capacity  to  dispose 
of  his  real  property,  by  act  inter  vivos,  or  by  testament ;  but  in 
loco  rei  sita  he  may  not  enjoy  that  capacity,  because  he  may 
not  have  attained  the  age  which  is  there  established  as  that  of 
majority. 

It  has  been  seen  that,  in  the  opinion  of  many  jurists,  the  status 
of  majority  or  minority  "  ubique  locorum  personam  comitatur," — 
**  sicut  umbra  personam  sequitur  "  (g). 

Older  Jurists  fiivonr  Personal  Law. — Huber  has  laid  down  the 
rule,  "  Communis  et  recta  sententia  est,  in  rebus  immobilibus 
servandum  esse  jus  loci,  in  quo  bona  sunt  sita ;  quia  cum  partem 
ejusdem  territorii  faciant,  diverssB  jurisdictionis  legibus  adfici  non 
possunt "  (h).  But  in  another  part  of  his  work  (i)  he  says,  "  Hino 
qui  apud  nos  in  tutela,  curave  sunt,  ut  adolescentes,  filii  fam. 
prodigi,  mulieres  nuptaa,  ubique  pro  personis  cures  subjectis  haben- 
tur,  et  jure,  quod  cura  singulis  in  locis  tribuit,  utuntur  et  fruuntur. 
nine  qui  in  Frisia  veniam  eetatis  impetravit,  in  HoUandia  con- 
trahens  ibi  non  restituitur  in  integrum.  Qui  prodigus  heic  est 
declaratus,  alibi  contrahens  valide  non  obligatur,  neque  convenitur. 
Bursus  in  quibusdam  provinciis  qui  viginti  annos  excessere,  pro 
majoribus  habentur,  et  possunt  alienare  bona  immobilia,  aliaque 
jura  minorum  exercere  in  illis  etiam  locis,  ubi  ante  viginti  quinque 
annos  nemo  censetur  esse  major :  quia  legibus  rebusque  judicatis 
aliarum  civitatum  in  suos  subjectos,  qusBlibet  alias  potestates  comiter 
efifectum  tribuunt;  quatenus  suo  suorumque  juri  qusesito  non 
prtejudicatur.'*    Bodenburg  maintains  the  same  opinion  (&). 

BouUenois  adopts  the  rule  as  one  of  his  general  principles. 
*'  G'est  ainsi  que  la  majority  et  la  minority  du  domicile  ont  lieu 
par  tout,  m6me  pour  les  biens  situ^s  ailleurs  "  (Z). 


(cf)  Supra,  p.  376.  oritur  e  etatutorum  diversitate,  tii  2, 

{h)  Prseleot.  torn.  1,  lib.  iii.,  tit.  De  c.  1,  xm.   1,  2,  3,  4,   especially  4,  p. 

Success  ab  Intestat.  Collater.,  p.  278.  31. 

(i)  /6i(?.,tom.2,lib.L,tit.3,DeCoii-  (I)  Tom.  i.,  6tli  Prin.,  pp.  4,   176. 

flictu  LegTim,  s.  12.  See  Obs.  10,  12,  46.     See  also  2  Frol. 

{k)  Bodenburg,     De     Jure     quod  Mem.,  torn,  i.,  a  7,  s.  2,  p.  156. 
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Merlin  also  maintains,  "Le  statut  de  la  majority  pleine  et 
entiere  est  personnel,  et  8*6tend  aax  biens  situ^s  hors  de  son 
territoire"(iw).  This  opinion  seems  inconsistent  with  propositions 
admitted  by  these  jurists,  as  well  as  with  other  fundamental 
principles.  Merlin  thus  vindicates  it :  "  Cette  extension  des  effets 
de  la  loi  domiciliaire,  aux  biens  situ^s  hors  de  son  territoire,  n'a 
rien  qui  doive  surprendre ;  quand  on  dit  qu'une  coutume  qui  fixe 
a  un  certain  age  la  majority  pleine  et  entiere,  s'6tend  aux  immeubles 
r^gis  par  d*autres  coutumes  dont  les  dispositions  sont  diff^rentes, 
on  n'entend  pas  que  ce  soit  par  sa  propre  force,  car  toute  loi  r^eUe 
ou  personnelle  est  d'elle-meme  bom^e  par  son  territoire.  Mais  on 
veut  dire  que  cette  extension  s'op^re  en  vertu  d'une  espece  de 
concordat  tacite  entre  les  diff6rens  peuples  "  (n). 

It  may  be  doubted  whether  there  be  any  such  concordat  tacite. 
It  is  the  right  of  every  State  to  prescribe  the  conditions  on  which 
property  situated  within  its  territory  shall  be  transferred.  That 
condition  may  be  the  attainment  of  the  age  which  it  prescribes  as 
that  of  majority.  The  prohibition  to  dispose  of  it  at  an  earlier 
period  is  as  much  a  real  law,  governing  all  persons  who  possess 
property,  which  from  its  situation  is  subject  to  its  operation,  as  the 
law  which  respects  the  power  of  alienating  more  than  a  certain 
part  of  it,  if  the  owner  has  children ;  or  which  prohibits  the  dis- 
position of  any  part  of  it  by  testament.  To  allow  the  law  of  the 
domicil  to  supersede  that  law  is  to  interfere  with  the  recognised 
legislative  power  of  every  State  over  property  within  its  territory, 
and  thus  indirectly  to  affect  persons  in  respect  of  their  property, 
who  may  not  be  within  its  territory,  and  therefore  not  subject  to 
its  direct  authority. 

"Idem  quoque  receptum,  si  consuetudo  vel  statutum  circa 
personas  aliquid  disponat,  vel  statuat,  puta  habilitando  eas,  vel 
prohibendo  aliquid,  utroque  casu  extra  territorium  consuetudinis 
vel  statuti  non  sit  extensio,  per  rationem  prsBdictam,  quod  statutum 
non  possit  effectum  suum  extendere,  ultra  quam  extendatur  potestas 
statuentium. 

''  lUud  tamen  meminisse  oportet,  statutum  habere  locum  etiam 
in  non  subdito,  quoad  bona  sita  in  territorio  statuentium,  si  advena 
vel  forensis  testetur  in  loco  statuti,  et  ibi  bona  habeat :  valet  ejus 

(m)  B^p.    XJniverB.,    tit  Majority,  (»)  Rdp.  UniTers.  tit  Majority,  torn, 

torn.  X.,  B.  5,  p.  419.  z.,  8.  6,  p.  420 
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testamentum  quoad  bona  ibi  sita,  quia  statutum  afficit  res  ipsas 
give  poBsideantur  a  cive  ibi  decedente^  sive  ab  advena"  (o). 

Froland,  BouUenois  and  Merlin  admit  that  the  lex  loci  rei  sita, 
if  it  establish  a  particular  age  when  it  is  competent  for  persons  to 
alienate  real  property  without  a  direct  relation  to  majority  or 
minority,  is  a  real  law,  to  which  the  law  of  the  domicil  must  yield ; 
but  they  distinguish  between  such  a  law  and  that  which  simply 
declares  that  a  person  shall  not  alienate  until  he  has  attained  his 
majority,  and  they  maintain  that  in  the  latter  case  the  law  of  the 
domicil  determines  whether  he  has  attained  his  majority  (p). 

This  distinction  is  thus  illustrated  by  BouUenois : — 

A  person  was  domiciled  at  Amiens,  where,  by  the  coutume  of  that 
province,  it  was  competent  for  him  to  dispose  by  testament  of  his 
movables  and  acquets,  and  one- fifth  de  see  propi-eB,  if  he  was  twenty 
years  of  age.  He  had  property  in  Amiens,  and  also  in  Peronne. 
The  couhnne  of  the  latter  place  did  not  permit  him,  at  that  age,  to 
dispose  of  the  fifth  de  ses  propres.  By  his  will  he  disposed  of  all  his 
property  in  both  places.  It  was  held  that  his  testament  was  void 
as  to  the  real  property  in  Peronne.  On  this  case  BouUenois 
observes,  "  Si  la  capacite  de  tester  avoit  ete  regardee  comme  une 
capacite  d'etat  et  de  condition  qui  dut  se  porter  partout,  les  quotit^s 
^tant  les  memes  dans  les  deux  coutumes,  la  capaciti^  que  le  testateur 
avoit  a  Amiens,  devoit  se  porter  dans  la  coulume  de  Peronne: 
neanmoins  par  Tarret  ci-dessus  date,  on  jugea  que  le  testateur 
n'avoit  pu  disposer  du  quint  des  propres  situes  a  Peronne  "  (q). 

Merlin  adopts  the  same  distinction.  **  A  Tegard  des  coutumes 
qui  prononcent  sur  Tage  de  tester  d'une  maniere  qui  ne  le  met  pas 
dans  une  relation  directe  avec  la  majorite  ou  la  minorite,  il  est 
clair  qu'elles  ne  peuvent  former  que  des  statuts  reels,  puisqu'on  ne 
peut  pas  considerer  leurs  dispositions  comme  un  corollaire  de  T^tat 
de  la  personne,  mais  seulement  comme  une  exception  a  I'incapacite 
ou  a  la  capacite  g^nerale  qu'elles  attribuent  a  cet  etat. 

**  Si  elle  prononce  cette  permission  ou  cette  defense  d'une  maniere 
■qui  fasse  entendre  qu'elle  fait  d6pendre  Tune  de  la  majority,  on 
Tautre  de  la  minority,  nul  doute  qu'elle  ne  forme  un  statut  vraiment 
personiel,  et  qu'a  ce  titre,  elle  n*6tende  son  empire  sur  les  biens 

(o)  Gail.  lib.  ii.,  Obs.  124,  nn.  11,  16,      6,  ait  2,  p.  269. 
pp.  647,  648.  (2)  Tom.   i.,  tit.   2,  c.   6,  Obs.  28, 

{p)  MerL,  tit.  Test.  torn,  xyii.,  68.  1,      p.  700. 
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situ^B  dans  cellos  des  autres  coutumes  qui  ont  pris  les  mdmes 
considerations  pour  guides,  torsqu'elles  ont  &x/6  Tage  du 
testateur  (r). 

This  distinction  is  not  satisfactory,  nor  is  it  easy  to  perceive  its 
foundation.  In  either  case  the  law  directly  affects  the  property  ; 
for  the  power  of  alienating  it  is  dependent  on  the  quality  or  con- 
dition of  majority,  and  that  condition  or  quality  is  annexed  to  the 
property. 

Other  JnristB  fityour  lex  sitiu. — These  opinions  in  favour  of  the 
law  of  the  domicil  have  been  powerfully  combated  by  other  jurists. 
They  consider  that  the  law  of  the  country  in  which  real  property 
is  situated  must  determine  whether  its  owner  be  of  the  age  which 
renders  him  capable  of  disposing  of  it,  and  that  if  he  has  attained 
that  age,  it  is  competent  for  him  to  make  a  valid  disposition,  not- 
withstanding he  may  be  a  minor,  and  incapable,  according  to  the 
law  of  his  domicil ;  and  on  the  other  hand,  although  he  may  have 
the  capacity,  because  he  may  have  attained  the  age  fixed  by  the 
law  of  his  domicil  as  that  of  majority,  yet  he  will  be  incompetent 
to  make  the  disposition,  if  the  lex  loci  rei  siUe  has  established  a 
more  advanced  age  as  that  of  majority. 

Thus  Dumoulin,  in  treating  of  a  law  which  prohibits  a  bequest 
by  minors,  says  *'  non  respicit  personam  nee  agit  in  personam 
principaliter,  nee  in  solemnitatem  actus,  sed  agit  in  certas  res  ad 
finem  conservandi  patrimonii :  et  sic  est  reale,  quia  idem  est  ac  si 
dictum  esset,  immobilia  non  possunt  alienari  in  testamento  per 
minores ;  unde  statutum  loci  inspicietur,  sive  persona  sit  subdita, 
sive  non  "  («). 

The  doctrine  of  Burgundus  is  "  cum  enim  unicuique  provincisB 
8U8e  proprisB  sint  leges,  possessionibus  injunctse,  atque  indictse ;  san6 
incapacitas  foris  adepta,  in  considerationem  venire  non  potest :  sed 
omnis  sive  qualitas  sive  personae  habilitas,  quod  ad  eadem  bona 
pertinet,  a  loco  situs  proficiscitur  "  (f). 

P.  Voet  not  only  limits  the  effect  of  a  personal  law,  ad  bona  intra 
territonum  sita,  but  expressly  says  ''non  tamen  statutum  personale; 
sese  regulariter  extendet  ad  bona  immobilia,  alibi  sita  "  {u). 

(r)  Test.,  torn,  xvii.,  8.  1,  6,  art.  2,  (t)  Burgundus,  Cons.  Flandr.,  tr.  1, 

p.  269.  9,  p.  24. 

(«)  Cit«d  in  Froland,  Mem.,  torn.  1,  (m)  P.  Voet,  De  Stat,  s.  4,  c.  2,  n.  6, 

p.  66.  p.  138. 

B.C.L. — VOL.  IL  30 
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J.  Yoet  is  equally  decisive  in  maintaining  that  the  personal 
capacity  conferred  by  the  law  of  the  domicil  can  never  enable  a 
person  to  alienate  real  property  when  he  is  incapacitated  by  the 
lex  loci  rei  sitce.  Nor  will  a  personal  incapacity  imposed  by  the 
law  of  the  domicil  disable  him  from  alienating  it,  if  no  such  inca- 
pacity exists  iix  loco  rei  siUe.  *'  Ita  nee  ratio  uUa  est,  cur  magis 
qualitas  et  habilitas  private  per  statutum  data  vel  denegata,  vires 
extenderet  per  ea  loca,  in  quibua  diversum  quid  aut  contrarium 
circa  personarum  qualitatem  lege  cautum  est.  Quod  si  hsBc  cuiquam 
minus  videantur  sufficeie,  is  velim  mihi  rationem  modumve  expediat, 
per  quem  legislator  personam,  domicilii  intuitu  sibi  suppositam, 
habilem  inhabilemve  ad  actus  gerendos  declarans,  alterius  loci 
legislatorem  potestate  parem  cogeret,  ut  is  alienis  decretis  statutisve 
pareret,  aut  rata  irritave  haberet,  quae  judex  domicilii  talia  esse 
jussit  in  persona  domicilium  illic  fovente ;  maxime,  si  fateatur  (ut 
fateri  necesse  est)  pari  in  parem  nuUam  competere  cogendi  potest- 
atem.  Exponat,  obsecro,  prodigo  declarato,  vel  infamia  notato,  vel 
le«^itimato,  vel  in  ipso  pubertatis  tempore  habili  ad  testamentum 
condendum  declarato  per  magistratum  HoUandum,  ac  Ultrajectum 
se  conferente,  vel  immobilia  possidente;  exponat  inquam,  qua 
juris  via  magistratus  Ultrajectinus  adstringi  posset,  ut  istumratione 
bonorum,  in  Ultrajectino  solo  sitorum,  pro  tali  agnosceret ;  adeoque 
contractus  prodigi  HoUandici  haberet  irritos ;  dignitates  Hoilando 
infamato  denegaret ;  successionem  in  bona  Trajectina  ad  spurium 
Hollandum  legitimatum  pertinentia,  tanquam  in  legitime  nati  patri- 
monium,  pateretur  proximis  deferri;  testamentum  masculi,  ante 
annum  setatis  octavum  et  decimum  conditum,  juberet  ratum 
esse  *'  (x). 

Pothier,  although  he  advocates  the  ubiquity  of  personal  laws,  and 
declares  that ''  ces  statuts  personnels  exercent  leur  empire  sur  oes 
peisonnes,  i.e.,  personnes  qui  y  sent  sujettes  par  le  domicile,  par 
rapport  a  tous  leurs  biens,  quelque  part  qu'ils  soient  situ6s,"  (y)  yet 
his  definition  of  real  statutes,  which  aflfect  persons  domiciled  in 
another  country,  is  sufficiently  comprehensive  to  include  the  law 
which  fixes  the  period  of  majority  in  respect  of  the  capacity  it 
confers  to  dispose  of  real  property.  "  Telles  sent  celles  qui  con- 
cernent  les  fiefs,   les  censives,  les  servitudes,  les  successions,  le 

{x)  J.  Voet,  de  Stat.,  lib.  i.,  tit.  4,  (i/)  Tom.  x.,  c.  1,  n.  7,  p.  2. 

part  2,  n.  7. 
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douaire  coutumier,  lea  choses  dont  on  peat  disposer  par  testament, 
les  donations,  les  prescriptions,  les  retraits  lignagers,  etc. 

''  Les  statuts  r^els  d'lme  coutume  ont  lieu  seulement  a  regard  des 
choses  qui  sont  soumises  a  son  empire  ;  et  ils  pnt  lieu  a  regard  de 
quelque  personne  que  ce  soit,  meme  de  celles  qui  sont  domicili^es 
hors  de  son  territoire  "  {z). 

Schrassert  has  thus  expressed  his  opinion :  ''  Siquidem  apud 
omnes  illos,  qui  jurisprudentia  sacris  in  foro  operantur,  hodie 
constat,  de  validitate  dispositionis  super  re  immqhili  judicandam  ex 
lege  loci,  ubi  res  sita  est "  (a). 

Stockmans  reports  the  decision  of  the  Council  of  Brabant  on  the 
following  case.  Titius  was,  by  the  law  of  the  place  of  his  domicile 
a  major,  in  consequence  of  his  marriage,  but  according  to  the  law 
which  prevailed  there  he  had  not  the  capacity  to  alienate  his  real 
property  without  the  decree  of  a  Court.  His  real  property  was, 
however,  situated  in  Louvain,  where  the  law  deemed  a  married 
person  a  major  to  all  intents,  and  where  he  had  the  full  power  to 
alienate  his  real  property.  -  He  made  a  sale  of  it,  without  obtaining 
a  decree  of  the  Court.  His  heir  afterwards  sought  to  recover  it,  on 
the  ground  that  the  sale  was  void,  inasmuch  as  his  ancestor  was, 
by  the  law  of  his  domicil,  incapable  of  making  such  a  sale.  It 
was  decided  that  the  sale  was  valid ;  that  its  validity  depended 
on  the  law  of  Louvain,  and  not  on  that  of  the  place  of  his 
domicil  (6). 

Lord  Stowell  has  expressed  his  doubts  of  the  correctness  of  the 
opposite  rule.  Beferring  to  the  doctrine  of  Huber  on  this  subject, 
he  says,  ''  I  do  not  mean  to  say  that  Huber  is  correct  in  laying 
down  as  universally  true,  that  being  of  age  in  his  own  country,  a 
man  is  of  age  in  every  other  country,  be  their  law  of  majority  what 
it  may  "  (c). 

Savigny's  opinion  was,  that  ''in  judging  of  the  various  conditions 
and  qualities  of  a  person,  whereby  the  capacity  for  rights  and  the 

(2)  J5i(/.,  n.  21, 22,  p.  6.  Perez,  ad  Cod.  lib.  vi.,  tit.  23,  de  Teata- 

(a)  Schraasert,    Pract.    Obs.,    Obe.  ment.  n.   24;  Peck,   de  Test.  Conj.,. 

61,     p.    107,    n.    3,    and    P.    Voet,  lib  iv.,  c.  28,  n.  6,  7,  p.  620;  cited  by 

de   Stat.,  8.    4,  c.   3,  n.  2,  3,  4,   5,  Burge,  i.  124. 

and   0.    2,   n.    3,    p.    147.      See  J.  (h)  Stockmans,     Brabant.     Deois.^ 

Yoet,  de  Statutis,  lib.  ii.,  tit.  iv.,  nn.  7,  125. 

8,  15;  lib.  iv.,  tit.  4,deMinoiibu8,n.  8;  (c)  Ending  v.  Smith  (1821),  2  Hag. 

Burgnnd.  Cons.  Flandr.,  tr.  1,  n.  7,  8 ;  Cons.  Bep.,  at  p.  391.    iSee  Poote,  73. 
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capacity  to  act  are  determined,  a  pure  and  simple  application  of  that 
local  law  to  which  the  person  himself  belongs  by  his  domicil,  is  the 
only  possible  course/'  though  he  admits  that  there  are  contrary 
opinions,  and  notably  the  opinion  of  Wachter  that  a  distinction  is 
to  be  drawn  between  the  abstract  existence  of  the  legal  qualities  of 
a  person  and  the  legal  effects  of  those  quaUties,  the  former  of  which 
are  governed  by  the  personal  law  while  the  latter  are  subject  to 
another  law,  and  when  immovable  property  is  in  question  the  real 
statute.  Savigny  adds  that  this  opinion  now  obtains  little  credit  in 
Germany  (d). 

Bar,  while  allowing  the  lex  rei  sitce  to  determine  the  question  of 
the  capacity  of  a  foreigner  to  acquire  immovable  property,  states 
that  a  person  who  is  capable  of  acting  by  the  law  of  his  own  country 
must  be  treated  by  the  Courts  of  all  countries  as  capable,  and  that 
BO  distinction  can  be  drawn  between  capacity  qiui  immovable 
property  and  movable  property,  both  being  governed  by  the  law  of 
the  domicil  or  nationality  (e). 

Weiss  makes  the  personal  law  govern  all  rights  regarding  im- 
movable or  movable  property  within  the  limits  allowed  by  the 
"  public  international  order  "  of  the  country  where  the  property  is, 
and  so  does  Laurent  (/). 

The  later  English  and  American  jurists  upheld  the  distinction 
between  capacity  qua  immovable  property  and  capacity  qtut  movable 
property  which  is  given  effect  to,  though  within  uncertain  limits, 
by  English  law.  Dicey  points  out  that  there  are  three  possible 
principles  applicable  to  status  or  capacity;  (1)  that  the  personal 
la,w  governs ;  (2)  that  the  lex  loci  governs;  (8)  that  the  personal  law 
governs  as  the  general  standard,  but  the  effects  of  it  may  be 
•restrained  by  foreign  Courts  to  the  limits  allowed  by  their  law ; 
and  that  the  last  is  that  which  on  the  whole  most  nearly  corre- 
sponds with  the  actual  practice  of  the  English  Courts  (g). 

Lex  situs  preferred  in  English  Law. — The  decisions  in  England 
and  Scotland,  and  in  the  United  States  pf  America,  also  establish 
the  paramount  effect  of  the  lex  loci  rei  sita,  when  it  is  at  variance 
with  the  law  of  the  domicil,  in  every  question  which  involves  the 

{d)  S.  362,  Guthrie,  pp.  148,  151.  La\irent,  Avant  Projet  de   E^yision 

(e)  Ss.  134,   136,  139,  149,  pp.  296,  du  Code  Beige,  art.  13. 

3(H— 6,  327.  (g)  Story,   ss.   84,  93 ;    Phillimore, 

(/)   WeisP,    iv.,     168—170,    citing  pp.  449,  450;  Dioey,  479. 
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capacity  or  incapacity  of  the  person  in  respect  of  his  real  property. 
In  the  case  which  has  been  abeady  cited,  the  Judges  observed,  '*  The 
rule  as  to  the  law  of  the  domicil  has  never  been  extended  to  real 
property  .  .  .  there  being  no  authority  for  saying  that  the  right 
of  inheritance  follows  the  law  of  the  domicil  of  the  parties,  it 
must  follow  that  of  the  country  where  the  land  lies  {It).  .  .  • 
The  right  to  inherit  land  depends  upon  the  quality  of  the  land, 
and  not  upon  any  personal  status  (t).  The  very  rule  that  a  per- 
sonal status  accompanies  a  man  everywhere,  is  admitted  to  have 
this  qualification,  that  it  does  not  militate  against  the  law  of  the 
country  where  the  consequences  of  that  status  are  sought  to  be 
enforced  "  (k). 

This  statement,  however,  is  quite  consistent  with  the  conclusion 
of  Dicey  above,  which,  it  is  submitted,  is  more  in  accordance  with 
the  general  modern  idea  visible  in  our  jurisprudence,  that  the 
personal  law  is  the  general  criterion  of  capacity,  but  that  for  real 
property  the  lex  rei  sita  prevails  over  it  so  far  as  it  is  in  conflict 
with  it(Z). 

Americaji  Law. — American  Courts  and  text  writers  are  similarly 
uniform  in  applying  the  law  of  the  lex  rei  siUz  to  determine  the 
capacity  of  an  infant  to  contract  in  respect  of  real  property  (7/1). 

Personal  Law  preferred  in  Foreign  Systems. — Foreign  juris* 
prudence  seems  to  draw  no  distinction  between  capacity  for  dealing 
with  immovable  property  and  capacity  for  dealing  with  movable 
property,  subjecting  both  to  the  personal  law.  In  France,  although 
by  the  French  Code  immovables,  even  if  possessed  by  foreigners, 

(/*)  Su]^a,   p.   385.     Abbott,   C.J.,  i.  126. 

Doe    dem.      Birtwhistle    v.    Vardill  (t)  Per  Bay  ley,  J.,  tttV.,  p.  453. 

(1839),    6    B.    &    C.    at    p.   451 ;    2  (A;)  Per  Littledale,  J.,  ibid.,  p.  455. 

CI.  &  F.,  571,  and  7  CI.  &  F.,  895;  (Q  Fenton  t?.  Livingstone  (1859),  3 

Coppin  V.  Coppin  (1725),  2  P.  Wms.  Macq.  497,  and  other  cases  cited  by 

290—6;    Selkrig  v.  Davies  (1813),  2  Guthrie,  Savigny,  151;  Birtwlnstle  v. 

Dow.,  230 ;  2  Eose's  Cas.,  97,  291 ;  2  Vardill,   uU    cit,   sup.   note  (/*) :    see 

Ball's  Oomm.,  377,  379  (McLaren's  ed.,  Fraser,   Parent  v.   Child    727;    Bar, 

1870);    U.  S.    v.    Crosby  (1812),   11  ss.  149,  327;   Dicey,  516,  517,   520; 

U.    S.,    7    Cranch,    115;     Clarke    v.  Wharton,  s.  296. 

Gmham  (1821),  19  U.  S.;  6  Wheaton  (m)  Cochran  v.  Benton  (1890),  126 

R.   577;    Kerr  I?.    Moon    (1824),    22  Ind.,  58,  25  N.  E.,  870;  SdllV.  Miller 

U.  S.,  9  Wheaton  K.  665 ;  M*Cormick  (1860),     11     Ohio    St,    331,     which 

V.  Sullivant(lS25),  23  U.  S.,  10  Whea-  involved  the   capacity  of    an  infant 

ton  B.,  19^ ;  Darby  v.  Mayer  (1825),  to  execute  a  mortgage. 
10  WTieaton  R,  465  ;  cited  by  Burge, 
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are  governed  by  French  law  (n),  and  thus  follow  the  lex  situs  as 
regards  devolution  and  succession,  a  foreigner  remains  subject  to 
his  national  law  as  regards  capacity  for  acquiring  and  dealing  with 
real  property  in  France  (o),  but  he  can  only  dispose  of  it  in 
accordance  with  French  law,  though  the  mode  of  disposition  is 
one  not  known  to  his  national  law. 

In  Russia  the  Senate  at  Warsaw  held,  in  1873,  that  the  question 
of  a  foreigner's  minority  must  be  decided  by  his  personal  statute, 
even  as  regards  immovable  property  in  Russian  Poland,  though 
he  was  major  according  to  Russian  law  (p). 

In  A^ustria,  though,  like  the  French  law,  immovable  property  is 
governed  by  the  lex  sitm,  the  personal  law  of  a  minor  who  has 
ceased  to  be  of  Austrian  nationality  has  been  applied  to  the  question 
whether  he  can  alienate  real  property  in  Austria  (9). 

In  Belgium,  a  person  domiciled  there  but  of  foreign  nationality 
who  is  a  minor  by  his  personal  law,  though  a  major  by  Belgian 
law,  cannot  deal  with  immovable  property  in  Belgium  except  in 
compliance  with  the  Belgian  laws  for  the  protection  of  minors  (r). 
In  Germany  the  new  Code  determines  the  capacity  of  a  person  by 
the  law  of  the  State  to  which  he  belongs  («).  In  Spain  and  Italy 
the  Codes  make  the  personal  statute  govern  the  capacity  of  dis- 
posing of  property  wherever  situate,  though  the  lex  situs  governs 
immovable  property  (Q.  In  Denmark  the  law  of  the  domicil 
governs  the  question  of  majority  (u),  and  in  Monaco  a  foreigner 
cannot  exercise  any  rights  not  given  him  by  his  personal  law, 

(/i)  Code  Civil,  art  •{.  and  ii.,  171 ;  and  for  the  point  where 

(0)  Garcia  de  la  Palmira  v,  Antonelli,  the  two  laws  meet  on  this  subject,  see 

1881.  J..   355,   and    1882,     J.,    405,  1880,  J.,  292. 

415;  Demolombe,  i.,   s.  102.  p.  120;  {p)  1874,f J.,  48. 

Gand,  xxi.,  481—483,  485,  503—506,  (5)  1876,'J.,  53. 

would  make  a  person  minor  by  his  (r)  Erambert  v,  Clerdent,  Cour  «le 

personal  law  and  major  by  French  LiSge,  1881,  J.,  87,  and  see  1878,  J., 

law  capable  of  dealing  with  immo  vables  520. 

in  France ;  and  FoDlix  (i.,  ss.  30,  88,  (s)  Introductory   law,   art.    7,    see 

92,  93)  would  apply  the  lex  situs,  and  Keidel,  1898,  J.,  875 ;  1899,  J.,  19,  but 

80  Merlin,  Bep.  Majority,  xix.,  186,  note   exceptions    as   to   transactions 

193  (1827) ;  but  Demangeat  is  of  the  entered  upon  in  Germany,  |m>«^,  p.  482, 

contrary  opinion  (Foclix  by  Demangeat  and  Savigny,  s.  362  ;  Guthrie,  151. 

(1856,    Paris)    On.     63,    281)  ;     and  {t)  1882,  J.,  405 ;  Ital.  Code,  art.  7. 

see  Laurent,  D.  C.  I.  ii.,  136—168;  Spanish,  art.  10. 

vi.,  187—193;  viii.,  70,  71.    Generally,  (u)  1889,  J.,  138. 
flee  1882,  J.,  291,  and  Weiss,  i.,  299, 
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unless  public  order  requires  it,  nor  can  he  claim  rights  allowed  by 
the  law  of  his  country  which  natives  of  Monaco  do  not  enjoy  (j?)« 
Brazil  applies  the  personal  law  of  a  foreigner  residing  in  Brazil 
to  his  capacity,  especially  where  that  law  declares  him  incapable  of 
exercising  civil  rights  (.v). 

Capacity  for  Acts  or  ContractB. — There  seems  to  be  no  doubt 
that  with  regard  to  acts  or  contracts  done  or  made  in  the 
country  of  the  domicil  or  nationality  which  do  not  concern 
immovable  property,  the  capacity  of  the  minor  will  be  deter- 
mined by  the  law  of  the  domicil  or  nationality  (^),  but  in  cases 
not  affecting  immovable  property^  another  case  of  conflict  exists 
when  a  contract,  not  affecting  real  or  immovable  property,  is  made 
in  a  place  which  is  not  that  of  the  domicil  of  the  party,  but  in 
which  the  age  of  majority  is  less  than  that  which  is  fixed  by  tha 
law  of  his  domicil.  He  is  competent,  according  to  the  lex  loci 
contractus,  but  according  to  the  law  of  his  domicil  he  is  incom- 
petent, to  contract. 

Opinions  of  Older  Jurists. — BouUenois,  in  his  Observations  sur  la 
Lai  qui  doit  regler  les  Contrats,  lays  down  this  rule  :  **  Quand  la 
loi  du  lieu  du  contrat  porte  des  dispositions  qui  ne  viennent  pas 
de  la  propre  nature  du  contrat,  mais  qui  ont  leur  fondement  dans 
V6tat  et  condition  de  la  personne,  il  faut  suivre  la  loi  qui  r6git  la 
personne,  et  dont  cet  6tat  depend  "  (a). 

Rodenburg's  doctrine  is  thus  stated :  **  TJltrajecti  sui  juris 
efficiuntur  qui  vigesimum  SBtatis  annum  impleverint,  apud  Hoi- 
landos  contra,  ante  vigesimum  quintum  rebus  suis  nemo  intervenit. 
Fac  autem  Ultrajectinum,  qui  vigesimum  quintum  aetatis  annum 
necdum  habuerit,  contrahere  in  HoUandia ;  aut  6  contra  HoUandise 
incolam  vigesimum  jam  annum  egressum,  TJltrajecti :  .  .  .  Quo- 
cumque  modo  se  casus  habuerit,  contrahentium  erit  respicere 
ad  suum  cujusque  domicihi  locum,  impressamque  ibidem 
personae  qualitatem,  aut  adeptam  domi  conditionem,  cujus  ignarua 
non  sit  oportet,  qui  cum  alio  volet  contrahere.  Quare  HoUandise 
incola  major  TJltrajecti,  minor  apud  suos,  contrahit  apud  nostrates 
invalide.  Contra,  Ultrajectinus  lege  domicilii  major  contrahit  in 
Hollandia  efficaciter,  ut  maxime  ex    more  regionis  istius  rerum 

(x)  1890,  J.,  54.  Wharton,  s.  104. 

{y)  1896,  J.,  1080.  (a)  Boullenois,  torn,  ii.,  tit.  4,  c  2, 

iz)  Stcry,  8.  101 ;  Foote,  73,  et  seq. ;      Obs.  46,  p.  467. 
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suarum  necdam  haberetur  compos "  (&).  According  to  this 
opinion,  if  a  person  has  not  attained  the  age  prescribed  by  the  law 
of  his  domicil,  he  has  not  a  capacity  to  contract  in  a  place  which 
prescribes  as  the  age  of  majority  an  age  which  he  has  actually 
attained.  Thus,  then,  the  validity  of  the  contract  does  not  depend 
oil  the  lex  loci  contractus  (c). 

Similarly  Burgundus,  Boullenois,  D'Argentr6,  and  J.  Voet 
support  the  law  of  the  domicil  as  determining  the  capacity 
to  contract  generally,  and,  as  already  seen,  Savigny,  Bar,  and 
the  modern  (d)  jurists  take  the  same  view,  which  has  been 
adopted  with  qualifications  into  the  English  and  foreign  juris- 
prudence (<?). 

The  objections  to  this  doctrine  are  forcibly  urged  by  a  learned 
Judge  of  the  Gom*t  of  Session  in  Scotland.  "  The  consequences 
would  prove  not  a  little  inconvenient,  embarrassing,  and  probably 
even  inextricable,  if  the  personal  capacities  of  individuals,  as  of 
majors  or  minors,  the  competency  to  contract  marriages  and 
infringe  matrimonial  obligations,  the  rights  of  domestic  authority^ 
and  service  and  the  like,  were  to  be  qualified  and  regulated  by 
foreign  laws  and  customs,  with  which  the  mass  of  the  population 
must  be  wholly  unacquainted.  Accordingly,  the  laws  of  this 
description  seem  nowhere  to  yield  to  those  of  foreign  countries; 
and  accordingly  it  is  believed,  no  nation  has  ever  hitherto  thought 
of  conferring  powers  and  forms  on  its  Courts  of  justice  adequate  for 
enabling  them  to  exercise  over  foreigners  regular  authority  for 
enforcing  the  observance  by  them  of  the  laws  of  their  own  country 
when  expatriated.  In  fact,  the  very  same  principles  which  pre- 
scribe to  nations  the  administration  of  their  own  criminal  law, 
appear  to  require  a  like  exclusive  administration  of  law  relative  to 
the  domestic  relations.  Hence,  in  both  England  and  Scotland, 
the  most  regular  constitution  abroad  of  domestic  slavery  was  held 
to  afford  no  claim  to  domestic  service  in  this  country,  though 
restricted  for  only  such  service,  and  under  such  domestic  authority, 
as  our  laws  recognised.  The  whole  order  of  society  would  be 
disjointed     were    the    positive    institutions    of    foreign    nations 

(6)  Rodenburg,  De  Jure  quod  oritm-  Cooper  (1888),  13  App.  Cas.  88,  99. 
ex  Stat.  Div.,  tit.  2,  c.  1,  n.  1.  {e)  Savigny,  s.   367,   p.    182;    Bar,. 

(c)  Froland,  torn.  1,  n.  2,  p.  156.  S8.  138,  189  ;  see  infra,  p.  480. 

(d)  Per  Lord  Halsbury,  Cooper  r. 
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concerniDg  the  domestic  relations  and  the  capacities  of  persons 
regarding  them,  admitted  to  operate  universally,  and  form  privi- 
leged castes,  living  each  under  separate  laws,  like  the  barbarous 
nations  during  many  centuries  after  their  settlement  in  the  Roman 
Empire"  (/). 

Schrassert  has  stated  the  obligatory  force  of  the  lex  loci  contractus 
in  terms  which  would  imply  that  the  capacity  to  contract,  in  respect 
of  the  person's  age,  was  governed  by  it.  "  Siquidem  de  cujuslibet 
contractus  subsistentia  dijudicetur  ex  statutis  ejus  loci,  ubi  actus 
fuit  celebratuB ;  eo  quod  actus  solemnis,  judicialis  vel  extra judicialis^ 
sortitur  essentiam  secundum  legem  loci,  ubi  fit.  Adeo  quidem,  ut 
etiam  forensis,  alibi  contrahens,  hoc  ipso  statutis  illius  loci  se 
submittere  censeatur ;  perinde  ut  agens  in  judicio  alieno  id  ipsum 
agnoscere  et  in  id  consentire  censetur,  ut  ibidem  reconventus 
exceptione  incompetentite  se  tueri  nequeat  "  (^). 

Huber's  language  is  also  very  comprehensive.  ''Contractus 
celebrati  secundum  jus  loci,  in  quo  contrahuntur,  ubique  tam  in 
jure  quam  extra  judicium,  etiam  ubi  hoc  modo  celebrati  non 
valerent,  sustinentur:  idque  non  tantum  de  forma,  sed  etiam  de 
materia  contractus  affirmandum  est "  {h\  He  illustrates  this 
proposition  by  stating  that  if  a  woman,  whose  domicil  is  not  in 
8axony,  should  contract  in  Saxony,  she  cannot  act  without  a 
curator ;  but  a  woman,  although  domiciled  in  Saxony,  if  contracting 
in  any  other  place  where  no  such  law  prevails,  might  make  a  valid 
contract  without  the  intervention  of  a  curator  {h). 

It  will  be  seen,  in  a  subsequent  part  of  this  work,  how  pre- 
dominant is  the  influence  of  the  lex  loci  contractus  in  determining 
the  construction,  the  legal  effect,  and  the  vincidum  ohligationiB  of  the 
contract ;  but  at  present  it  will  suffice  to  refer  to  the  general 
principles  on  which  it  rests.  It  will  thus  be  apparent  that  there 
would  be  great  difficulty  in  giving  full  effect  to  them,  if,  at  the  same 
time,  the  validity  of  the  contract,  which  must  depend  on  the 
capacity  of  the  person,  was  to  be  governed,  not  by  the  lex  loci 
contractus,  but  by  that  of  the  domicil  (i). 

According  to  the  civil  law,  **  si  non  pareat  quid  actum  est,  erit 

(/)  Lord  Meadowbauk,  Fergusson's  {h)  Huber,  Prselect.  torn.  2,  lib  i, 

Bep.,  p.  36],  Appeudix.  tit.    3,   s.    5,   De    OonEictu    Legum, 

{(f)  Schrassert,     Pract.     Obs.     210,  p.  539. 

p.  327  ;  cited  by  Burge,  J.,  129.  (i)  2  Kent's  Com.,  p.  454,  458. 
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consequens,   ut  id  sequatnur,  quod  in  regione  iu  qua  actum  est 
frequentatur  "  (/c). 

Dumoulin  says,  ''  In  concernentibus  contractibus  et  emergen tibus 
tempore  contractus  inspici  debet  locus,  in  quo  contrahitur  "  (l). 

**  Quid  si  de  contractibus  proprie  dictis,  et  quidem  eorum  solem- 
nibus  contentio ;  quis  locus  spectabitur ;  an  domicilii  contrahentis, 
an  locii  ubi  quis  contrabit  ?  Besp.  Afif.  Posterius.  Quia  censetur 
quis  semet  contrahendo,  legibus  istius  loci,  ubi  contrabit,  etiam 
ralione  solemnium  subjicere  voluisse.  Ut  quemadmodum  loci 
consuetudo  subintrat  contractum,  ejusque  est  declarativa,  ita  etiam 
loci  statutum  "  (m). 

Ghristinaeus  states  a  case  which  directly  involves  the  application 
of  the  lex  loci  contractus  to  the  question  of  majority.  "  Item  in 
decisoriis  causae  inspicitur  consuetudo  loci  contractus,  sic  si  in  loco 
contractus  minor  nequeat  restitui,  inspiciendum  erit  illud  statutum, 
nee  poterit  per  judicem  causae  inceptae  restitui,  etiamsi  ex  statuto 
ibi  posset  restitui,  nisi  peteretur  restitutio  ex  laesione  postea  emer- 
gen te  ex  praescriptione  "  («). 

His  opinion  is  supported  by  that  of  Bartolus.  *^  Aut  quis  vult 
petere  restitutionem  ex  laesione  contingente  in  ipso  contractu, 
tempore  contractus,  et  inspicimus  locum  contractus  ;  aut  exlassione 
contingente  post  contractum  ex  aliis  negligentiis,  ut  mora,  et 
inspicimus  locum  ubi  est  mora  ilia  contracta  '*  (o). 

Grotius,  in  treating  of  tbe  ages  of  majority  and  of  promises  made 
by  minors,  and  which  the  laws  declare  void,  observes,  "  Leges 
civiles,  just  a  ratione  motae,  quasdam  promissiones  pupillorum  ac 
minorum  irritas  pronunciant.  Non  apud  Bomanos  tantum  sed  et 
apud  Graecos.  .  .  .  Adversus  quasdam  restitutionis  beneficium 
introducunt ;  sed  hi  efifectus  sunt  proprii  legis  civilis,  ac  proinde 
cum  jure  naturae  ac  gentium  nihil  habent  commune;  nisi  quod 
quibus  locis  abtinent,  ibi  eas  servari  etiam  naturale  est.  Quare 
etiam  si  peregrinus  cum  cive  paciscatur,  tenebitur  illis  legibus: 
quia  qui  in  loco  aliquo  contrabit,  tanquam  subditus  temporarius 
legibus  loci  subjicitur  "  (2'). 

(k)  Digest,  1.  tit  17, 1.  34.  (n)  ChiistiDreiis,  Decis.  vol.i.,  Decis. 

(0  See  liouhier,  Coutumes  de  Bour-  283,  n.  13,  p.  466. 

gogne,  torn.  1,  c.  21,  n.  190  ;  2  Boull.,  (0)  Citod  by  Boullenois,  torn.  2,  tit. 

tit.  4,  ch.  2,  Obs.  xl?i.,  458.  4,  c.  2,  Obs.  46,  p.  456. 

(m)  P.  Voet,  de  Stat.  e.  9,  c.  2,  n.  9,  (p)  Grotius,  de  Jure  Belli  ac  Pacis 

p.  323.  b.  2,  c.  11,  s.  5,  p.  222. 
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English  ,Law— Former  View. — The  formerly  accepted  view  in 
England  was  that  the  lex  loci  contractm  governs  the  question  of 
capacity  for  contract,  whatever  the  nature  of  the  contract,  whether 
commercial,  or  afifecting  status  such  as  marriage  or  matrimonial 
property,  and  this  was  justified  on  the  ground  of  convenience  and 
<;ertainty ;  and  Burge  treated  it  as  undoubted  as  regards  the  contract 
of  marriage,  that  its  validity  depends  on  the  law  of  the  country  in 
which  it  takes  place  (7).  The  United  States  Courts  and  jurists 
adopted  the  same  principle  of  locus  regit  actum,  and  still,  it  seems, 
retain  it  so  far  as  capacity  for  contracts  is  concerned,  though 
recognising  that  the  law  of  the  domicil  determines  the  majority  or 
minority  of  a  person,  like  other  personal  rights  (r). 

*'  Civil  incapacities  and  disqualifications  affecting  a  person  by  the 
law  of  his  domicil  are  regarded  in  other  countries  as  to  acts  done 
and  rights  acquired  in  that  domicil,  but  not  as  to  acts  done  and 
rights  acquired  in  another  country "  («),  and  a  defence  to  a 
contract  made  abroad  of  infancy  must  be  justified  by  the  lex  loci 
contractus  (t). 

Lord  Stowell  expressed  this  opinion  in  the  case  of  Dalrymple  v. 
Dcdri/niple,  ''It  is  an  indispensable  rule  of  law,  as  exercised  in 
all  civilised  countries,  that  a  man  who  contracts  in  a  country, 
engages  for  a  competent  knowledge  of  the  law  of  contracts  in  that 
country.  If  he  rashly  presume  to  contract  without  such  knowledge, 
he  must  take  the  inconveniences  resulting  from  such  ignorance 
upon  himself,  and  not  attempt  to  throw  them  upon  the  other 
party,  who  has  engaged  under  a  proper  knowledge  and  sense  of  the 
obligation  which  the  law  would  impose  upon  him  by  virtue  of  that 
engagement  *'  (u). 

In  an  action  brought  in  England  to  recover  a  sum  of  money 


(7)  Scrimshire  r.  Fkirimshire  (1752),  309. 

2  Hagg.  Cons.  395  ;  Simonin  r.  Mallac  («)  Polydore    r.    Prince    (1837),    1 

<1860),  2  S.  &  T.  67,  77,  84  ;  AVestlake,  Ware,   402,  413;    but  see  Wharton, 

chap.  3,  8.  2;   Dicey,  579  ;  Sottomayor  ss.   331,  333,  as  to  capacity  for  busi- 

V.  De  Barros  (1879),  5  P.  D.  94,  100,  ness  being  regulated  by  the  personal 

101 ;  Sir  J.  Ilannen  ;  Ogden  v,  Ogden,  law. 

[1908]  P.  46  :  see  chapter,  Mauriage,  W  Thompson  v.  Ketchem  (181 1),  8 


Johns.  B.  189. 
(r)  See  Stoiy,  s.  75,  et  seq,,  82.  83,  («)  Dalrymple  v.  Dalrymple  (1811). 

101—104;   Kent  Comm.  ii.,  233.      ^^  Hagg.  Cons.,  61. 


post, 

{r 
89, 
459 ;  Whai-ton,  8.  112 ;  Bar,  s.  140,  p 
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advanced  in  Scotland  to  an  infant  who  seems  to  have  been 
domiciled  in  England,  to  prevent  his  being  arrested  there,  Lord 
Eldon  considered  that  the  question  whether  his  infancy  furnished 
a  defence  to  the  action  depended  on  the  law  of  Scotland  (x). 

American  Law — LoniBiaiia  DeciflionB. — The  following  judgment  of 
the  Supreme  Court  of  Louisiana  was  cited  in  the  former  edition  as 
containing  some  very  judicious  and  practical  reasoning  on  this 
subject. 

"  The  writers  on  this  subject,  with  scarcely  any  exception,  agree, 
that  the  laws  or  statutes  which  regulate  minority  and  majority, 
and  those  which  fix  the  state  and  condition  of  man,  are  personal 
statutes,  and  follow  and  govern  him,  in  every  country.  Now 
supposing  the  case  of  our  law  fixing  the  age  of  majority  at  twenty- 
five,  and  the  country  in  which  a  man  was  bom  and  lived,  previous 
to  his  coming  here,  placing  it  at  twenty-one,  no  objection  could 
perhaps  be  made  to  the  rule  just  stated,  and  it  may  be,  and  we 
believe,  would  be  true,  that  a  contract  made  here  at  any  time 
between  the  two  periods  already  mentioned,  would  bind  him.  But 
reverse  the  facts  of  this  case,  and  suppose,  as  is  the  truth,  that  our 
law  placed  the  age  of  majority  at  twenty-one ;  that  twenty-five  was 
the  period  at  which  a  man  ceased  to  be  a  minor  in  the  country 
where  he  resided  ;  and  that  at  the  age  of  twenty-four  he  came  into 
this  State,  and  entered  into  contracts ;  would  it  be  permitted  that 
he  should,  in  our  Courts,  and  to  the  demand  of  one  of  our  citizens, 
plead,  as  a  protection  against  his  engagements,  the  laws  of  a  foreign 
country,  of  which  the  people  of  Louisiana  had  no  knowledge; 
and  would  we  tell  them  that  ignorance  of  foreign  laws,  in  relation 
to  a  contract  made  here,  was  to  prevent  them  enforcing  it,  though 
the  agreement  was  binding  by  those  of  their  own  State?  Most 
assuredly  we  would  not  "0/). 

The  Courts  of  the  same  State  have,  however,  given  other  decisions 
applying  the  personal  law  of  a  minor  to  her  capacity  to  contract, 
and  have  held  that  a  Louisianiau,  aged  twenty-three,  whose 
domicil  of  origin  was  in  Louisiana  at  a  time  when  the  age  for 
majority  there  was  twenty-five,  was  of  age  for  a  transaction  in  Spain, 
where  majority  is  twenty-five,  as  the  then  Louisiana  law  had 
reduced  the  age  of  majority  to  twenty-one;  and  that  a  Massachusetts- 

(d)  Male  i\  Eoberts  (1«00),  3  Eep.  (ly)  Saul  and  his  Creditors  (1827X 

Cas.  163.  17  Martin's  Rep,  (5  N.  S.)  596—598. 
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born  minor  domiciled  in  Mississippi,  not  being  emancipated  by 
marriage  under  his  personal  law,  is  not  liable  for  a  contract  made 
in  a  country  where  marriage  has  such  effect  {z). 

This  doctrine  of  the  Supreme  Court  of  Louisiana  promotes, 
whilst  that  to  which  it  is  opposed  is  inconsistent  with  those  prin- 
ciples of  mutual  convenience  which  induce  the  recognition  of 
foreign  laws.  The  obstacles  to  commercial  intercourse  between 
the  subjects  of  foreign  States  would  be  almost  insurmountable,  if  a 
party  must  pause  to  ascertain,  not  by  the  means  within  his  reach, 
but  by  recourse  to  the  law  of  the  domicil  of  the  person  with  whom 
he  was  dealing,  whether  the  latter  has  attained  the  age  of 
majority,  and  consequently,  whether  he  is  competent  to  enter  into 
a  valid  and  binding  contract.  If  the  country  in  which  the  contract 
was  litigated  was  also  that  in  which  it  had  been  entered  into,  and 
if  the  party  enforcing  it  were  the  subject  of  that  country,  it  would 
be  unjust,  as  well  as  unreasonable,  to  invoke  the  law  of  a  foreign 
State  for  the  benefit  of  the  foreigner,  and  to  deprive  its  own  subject 
of  the  benefit  of  the  law  of  his  own  State. 

Foote  is  inclined  to  uphold  the  same  doctrine  so  far  as  purely 
mercantile  contracts  are  concerned,  pointing  out  that  there  has 
been  no  decision  contrary  to  Lord  Eldon*s  above  (a). 

Umted  States. — The  jurisprudence  of  the  United  States  con- 
sistently follows  the  former  English  doctrine  in  considering  the 
period  of  majority  and  minority  to  be  distinctly  one  of  national 
policy.  Wharton  states  this  attitude  in  its  most  forcible  terms  by 
saying  that  *'  to  treat  a  foreigner  of  twenty-one,  when  in  the 
United  States,  as  a  minor,  because  he  is  a  minor  in  his  own  land, 
would  not  only  be  a  fraud  on  all  who  deal  with  him  in  ignorance  of 
his  incapacity,  but  would  inflict  a  cruel  disability  on  himself"  (/>). 
This  author  also  maintains  that  minority  and  infancy  must  not  be 
held  convertible,  though  he  fails  to  specify  any  line  of  demarcation 
between  the  two  conceptions  as  law  terms.  Perhaps  this  may 
be  traced  by  a  line  of  American  decisions,  which  seem  to  dis- 
tinguish between  cases  wherein  the  period  of  minority  is  objec- 
tively considered,  apart  from  any  effect  which  may  have  resulted 
from  it  by  reason  of  the  act  of  the  infant  himself,  and  the  other 

(z)    Barrera  v.  Alpuente  (1827),  18      652 ;  (1876),  J.,  127 ;  Story,  s.  77. 
Martin    (6   N.    S.),   69;    Babcock  v.  (a)  See  p.  476,  Foote,  p.  77. 

Peuniman  (1826),  17  Martin  (5  N.  S.),  (6)  C.  L.  (191)5),  p.  263. 
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kind  of  cases  where  the  period  of  minority  is  a  subjective  element 
ill  the  case,  and  the  acts  of  the  infant  come  to  be  adjudicated  upon 
in  a  foreign  jurisdiction.  Or,  to  adopt  the  classification  of  a  recent 
American  writer,  a  distinction  must  be  made  between  the  capacity 
of  the  infant  in  involuntary  transactions,  and  that  which  he  has  as 
one  who  undertakes  a  voluntary  act.  The  period  of  wardship,  the 
effect  of  settlements  between  guardian  and  ward,  are  matters  that 
do  not  involve  the  idea  of  any  voluntary  or  deliberate  entrance  into  a 
transaction,  but  are  more  or  less  matters  determined  by  law  rather 
than  by  active  consent  or  contract.  .  The  general  rule  here  is  that 
tlie  law  of  the  domicil  of  the  party  whose  capacity  is  in  question 
must  govern (c).  Thus,  where  a  ward  domiciled  in  Louisiana,  being 
over  the  age  of  eighteen,  but  less  than  twenty-one,  and  therefore 
of  full  age  in  Louisiana,  though  under  age  in  Tennessee,  sued 
her  guardian  in  Tennessee  to  compel  him  to  turn  over  her  per- 
sonalty located  there,  it  was  held  that  she  was  of  full  age  for  the 
purposes  of  the  proceeding  (rf).  The  Court  relied  on  an  old  English 
case  where  administration  was  granted  in  England,  limited  to  the 
receipt  of  dividends  on  English  stock,  to  a  Portuguese  lady,  who 
by  the  laws  of  her  domicil  was  emancipated  from  the  disabilities 
of  minority,  but  was  still  a  minor  by  English  law  (e). 

But  where  the  capacity  of  a  minor  for  voluntarily  entering  into  a 
transaction  abroad  is  to  be  determined,  it  is  to  be  remembered  that 
here  he  deliberately  puts  himself  in  a  position  to  work  injustice 
upon  others  with  whom  he  deals.  It  is  for  this  reason  that  the 
w^eight  of  American  authority  holds  that  the  place  where  the 
contract  was  entered  into  {lex  loci  celebrationis)  will  govern  (/). 
Accordingly,  where  the  action  is  brought  at  the  domicil  of  the 
infant  for  a  contract  entered  into  at  a  place  where  he  had  attained 
his  majority,  he  will  be  held  liable,  though  still  an  infant  by  the 
laws  of  the  domicil  (g). 

A  controversy  which  has  arisen  in  the  minds  of  unofficial 
authorities,  but  which  seems  never  to  have  been  squarely  decided 

(r)  Minor  C.  L.  (1901),  p.  141.  fe/)  Gates    r.   Bingham  (1881),    49 

(d)  Woodward  v.  Woodward  (1889),  Conn.,  278 ;  10  Amer.  and Eng.  Encycl. 

87  Tenn.  644  ;  11  S.  W.  892.  of  Law  (2nd),  262  ;  State  r.  Btince,  65 

(c)  In  re  Da  Cunlia  (1828),  1  Hagg.  Mo.  349  ;  Hierstand  v.  Kuns  (1847),  8 

Eccl.  237.  Blackford  (Ind.),  345 ;  46  Amer.  Dec. 

(/)  Minor  C.   L.   (1901),  p.    144;  481. 
Wharton  (1905},  i\  2GJ. 
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by  any  American  Court,  is  as  to  whether  the  law  of  the  place  of 
performance  of  a  contract  will  govern  the  defence  of  infancy  where 
that  defence  is  valid  by  the  law  of  the  place  where  the  contract 
was  executed,  but  not  at  the  place  where  it  was  to  be  performed. 
Wharton  inclines  to  the  view  that  as  infancy  does  not  entirely 
avoid  the  contract,  it  relates  to  the  question  of  obligation  or 
essential  validity  of  a  contract  presumed  to  have  &  legal  existence 
rather  than  to  the  preliminary  question  whether  any  contract  has^ 
in  a  legal  sense,  been  brought  into  existence,  and  that  therefore  the 
h'jc  solutionis  must  prevail  over  the  lex  celebrationis  (h).  But 
Minor's  reasoning,  already  referred  to,  would  seem  to  lead  to  the 
contrary  conolusion.  There  seems  to  be  but  one  American  decision 
wherein  the  point  was  squarely  considered.  A  person,  under  the 
disability  of  infancy  according  to  the  laws  of  New  York,  made  & 
note  in  Jamaica  payable  in  New  York.  Upon  setting  up  the  plea 
before  a  New  York  Court  it  was  first  held  that  the  plea  of  infancy 
was  good  (i).  When  the  case  came  up  upon  a  second  appeal, 
Kent,  C.J.,  wrote  an  opinion  giving  to  the  question  a  more 
elaborate  discussion,  and  finally  held  for  the  plaintiff  upon  the  point 
that  the  burden  was  upon  the  defendant  to  prove  that  the  laws  of 
Jamaica  also  recognised  the  defence  of  infancy  to  the  payment  of  the 
note  (A;).  The  case  is  therefore  quite  in  line  with  the  view  that  the  lex 
celebrationis  must  prevail,  although  Wharton  cites  the  case  in 
support  of  his  contention  to  the  contrary.  The  quotation  from  the 
opinion  of  Judge  Kent,  made  by  way  of  dictum,  that  "  the  lex  loci  ia 
to  govern  unless  the  parties  had  in  view  a  different  place  by  the 
terms  of  the  contract/'  cannot  fairly  be  taken  as  an  indication  that 
the  law  of  New  York  would  have  governed  if  the  note  had  been 
expressly  made  payable  there.  This  is  rather  to  be  taken  as  a 
general  statement  of  the  proper  law  governing  contracts,  and  waa 
not  made  with  special  reference  to  the  plea  of  infancy. 

When  the  status  of  infancy  is  material  for  determining  the 
validity  of  an  obligation  on  contract,  it  is  obvious  that  the  question 
is  not  one  purely  of  capacity  at  all,  because  infancy  merely  renders 
a  contract  voidable.  The  capacity  of  the  infant  to  enter  into  the 
contract  is  conceded.    However,  the  result  remains  the  same,  for 

[h)  Wharton  (1905),  p.  911.  {k)  Thompson  r.  Ketchum,  8  Johns, 

(f)  Thompson  v.  Ketchum  (1809),  4      (3rd  ed.),  189;  5  Am.  Dec,  332. 
Johns.,  285. 
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the  reason  that  the  privilege  of  avoiding  the  contract  must  attach 
at  the  time  when  the  contract  is  entered  into,  as  the  law  prevailing  at 
'  that  place  must  be  referred  to  for  determining  the  nature  and 
effect  of  the  surrender  of  the  will  of  the  party  (I). 

English  Law. — The  present  tendency  of  English  law  is  to  regard 
the  lex  domicilii  as  governing  the  capacity  of  foreigners  for  con- 
tracts generally.  It  has  been  judicially  held  that  the  capacity  to 
contract  marriage  or  to  make  contracts  relating  to  matrimonial 
property  is  determined  by  that  law  (m),  though  it  has  been  suggested 
that  for  the  validity  of  a  marriage  the  lex  loci  must  also  be  satis- 
fied (»)  ;  and  in  the  case  of  ordinary  or  mercantile  contracts  the 
question  has  not  arisen  since  1800,  and  may  be  regarded  as  still 
open  ;  judicial  expressions  in  a  recent  case  in  the  House  of  Lords 
intimating  that  the  law  of  the  domicil  may  not  be  applicable  in  all 
cases  (o).  For  the  ordinary  purposes  of  a  temporary  residence  in 
this  country  the  liability  under  English  law  of  an  infant  for 
necessaries  will  probably  cover  most  of  the  cases  likely  to  raise  the 
question  (travelling  expenses) ;  and  it  may  be  that  a  foreign  minor 
concealing  that  fact  from  an  English  tradesman  might  be  held  to 
estop  himself  from  setting  up  a  plea  of  infancy  by  the  law  of  his 
domicil  or  to  be  liable  in  tort  (p).  Another  way  of  overcoming  the 
diflficulty  might  be  to  adopt  the  theory  already  noticed,  that  while 
a  foreign  status  may  be  recognised  in  another  country,  the  extent 
to  which  effect  should  be  given  to  the  results  of  that  status,  e.g., 
capacity  or  incapacity  to  contract,  must  be  determined  by  the  lex 
loci  contractus  (q).    Where  no  question  of  contract  is  involved  the 

(I)  Campbell  v.  Crampton  (1880),  2  MoFarland  (1845),  8  Ir.  Eq.  Rep.  444  ; 

Fed.,  417, 422;  and  Minor  C.L.  (1901),  lie  d'Orleans  (1859),  1  S.  &  T.  25:i  ; 

148,  149,  n.  8.  Guepratte  r.  Young  (1851),  4  De  G.  & 

{m)  Sottomayorv.  De  BaiTOs(1877),  S.  217  ;  Foote,  ubi  cit,  8up.    Westlake 

a  P.  D.  5  ;  Cooper  v.  Cooper  (1888),  13  thinks  that  the  law  of  domicil  will 

App.  Cas.  88,  99,  105,  108  ;  Viditz  v.  apply  to  all  cases  of  capacity,  and  that 

O'Hagan,  [1900]  2  Ch.  87 ;  In  re  Cooke's  for  any  other  case  but  marriage  that 

Trusts  (1887),  56  L.  J.  Ch.  637;  56  law  only  need  be  satisfied  (41^-44). 

L.  T.  737 ;  Foote,   chap,  iii.,  i.  Dicey,  Foote  treats  a  marriage  contract  and 

543 — 548  ;  but  see   Ogden  v.  Ogden,  capacity  for  it  as  proper  subjects  of  a 

[1908]  P.  46  (C.  A.).  different     rule     from     capacity    for 

(»)  Westlake,   chaps,    iii.   and  iv.,  ordinary  contracts  (chaps,  iii.,  yiii.). 

doubted  by  Dicey,  641.  (p)  See  the  French  and  Scotch  law, 

(o)  Cooper  v.  Cooper  (1888),  13  App.  ;)o«<. 

Oas.  Lord  Watson,  105,  Lord  Macnagh-  (q)  Dicey,  477,  478,  481,  482. 
ten,  108 ;  Dicey,  546,  citing  Stephens  i'. 
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law  of  the  domicil  will  be  applied  to  determine  majority  or 
minority  (r). 

SeotB  Law. — As  a  general  rule  the  lex  domicilii  determines,  like 
other  questions  of  status,  the  question  whether  a  person  is  major 
or  minor,  and  the  privileges  of  minority  in  all  cases  where  the 
foreigner  only  is  concerned ;  but  in  cases  where  he  comes  into  con- 
tractual relations  with  Scotchmen,  Lord  Fraser  expresses  the 
opinion  that  the  lex  loci  contractus  will  be  applied  (1)  if  the  foreign 
minor  fraudulently  represents  himself  as  a  major ;  or  (2)  if  the 
other  person  did  not  know  that  he  was  foreign  and  there  was  nothing 
to  put  him  on  inquiry ;  (3)  to  obligations  in  re  mercatona  incurred 
by  a  minor  in  trade ;  and  (4)  to  purely  personal  debts,  e.g.,  hotel 
bills  («). 

Foreign  Law — Capacity  for  Contracts. — Apart  from  capacity  to  enter 
into  marriage  contracts  or  to  make  a  testament  (t),  the  contractual 
capacity  of  foreigners  under  the  Continental  systems  is  on  principle 
decided  by  their  personal  law  (u) ;  and  minors  may  by  their  personal 
law  be  protected  against  the  liabilities  which  they  would  incur  in 
contracts  in  a  country  where  they  would  be  majors.  Thus  in 
France  it  has  been  decided  that  the  period  of  a  foreigner's  minority 
is  fixed  by  bis  national  law,  and  a  Cuban  who  by  Cuban  law  is  not 
of  age  till  twenty-five  cannot  contract  validly  in  France  before  that 
age,  and  a  Spanish  danseuse,  minor  by  Spanish  law,  cannot  make 
a  valid  contract  in  France  for  a  theatrical  engagement  in  other 
countries  till  the  Spanish  age  of  majority  (or).  But  alongside  of 
this  general  rule  French  jurisprudence  has  establisjbed  as  a 
counterbalance  for  the  protection  of  French  creditors  of  foreign 
minors  the  doctrine  that  if  the  foreign  minor  has  lised  fraud,  or 
declared  himself  domiciled  in  France  and  has  deceived  his  creditor, 
and  the  creditor  has  acted  bond  fide  without  want  of  proper 
precaution   or    inquiry,  and   without   knowledge   of   the  age  or 

(r)  Udny  v.  Udny  (1869),  1  Sc.  App.  (<)  See  those  heads  in  this  work. 

457  ;  Re  Hellmann  (1866),  L.  R.  2  Eq.  (m)  Code  Civil,  art.  3  ;  German  Civil 

;}63,  where  a  foreigner  was  allowed  to  Code,  Introd.,  Stat.  art.  7. 
take  a  legacy  left  by  a  testator  domi-  (x]  Ferron  v,  de  Santo  Yenia  (1878), 

oiled  in  England  at  the  date  of  his  J.  502  ;  1893,  J.  536  ;  1895,  J.  1079 ; 

majority  as  fixed  either  by  the  law  of  1897,  J.   1018,    1037;    1901,  J.  554; 

his  domicil  or  the  law  of  England.  Weiss,   C.    L.,    iii.,    299,   citing   old 

(«)  Parent   and  Child,  724,  et  acq,  French  arrets  of  1600  and  1647  for  and 

Gillespie's  Bar,  pp.  310,  311.  against  it. 

B.C.L. — VOL.  n.  81 
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nationality  of  the  minor,  the  minor  will  not  be  allowed  to  plead 
his  incapacity  under  the  law  of  his  status  (y).  Bar  approves  of  the 
doctrine  as  intermediate  between  the  American  and  Continental 
views,  and  getting  rid  of  the  difficulties  arising  from  special 
incapacities  imposed  by  the  personal  law  {z) ;  and  it  has  been 
applied  in  Belgium  (a).  Laurent  regards  it  as  invalid  in  face  of 
the  established  construction  of  art.  S  of  the  Code  applying  the 
personal  law  to  foreigners,  corresponding  to  its  express  application 
of  French  law  to  Frenchmen  everywhere,  and  would  make  it  impera- 
tive on  the  foreign  minor  to  make  a  formal  declaration  of  his 
nationality  as  a  condition  of  obtaining  exemption,  and  has  inserted 
this  requisite  in  the  draft  Preliminaries  of  the  Revised  Belgian 
Code,  art.  16  (a).  The  more  modern  foreign  legislations  have  intro- 
duced a  practical  exception  to  the  rule,  by  recognising  contracts 
made  within  their  jurisdiction  by  foreigners  as  valid  if  they  would 
have  been  validly  made  by  natives.  The  new  German  Code  provides 
that  as  regards  juridical  acts  entered  upon  in  Germany,  a  foreigner, 
though  under  incapacity  or  of  restricted  capacity  under  his  personal 
law,  is  to  be  deemed  of  full  capacity  in  so  far  as  he  would  be  so 
deemed  if  the  German  law  had  to  be  applied ;  but  this  does  not 
apply  to  transactions  affecting  family  rights,  rights  of  inheritance^ 
or  real  property  situate  outside  Germany  (fc).  There  is  a  similar 
provision  in  the  Swiss  Federal  law  of  1881  (c),  and  the  rule  is 
preserved  by  the  Civil  Code  as  an  addition  to  the  Federal  law  of 
1891,  that  of  1881  being  repealed  (d).  In  Denmark  the  personal 
law  (law  of  the  domicil,  not  nationality)  is  held  to  govern  the 
question  of  majority  (e),  as  it  is  also  in  Austria.  The  Austrian 
Supreme  Court  has  held  in  a  case  where  a  foreign  lady,  major  by 


(y)  Fourgeaud  v.  Comte   de  Santo  of  French  citizens:   Clunet,  1878,  J. 

Venia    (1879),    J.     488 ;    Cussac    v.  602. 

Hartog   (1883),    J.     1'90;     Gacbe    v.  (z)  Bar,  315. 

Drake   del   Castillo    (1887),    J.   178;  (a)  Laurent,  ii.,  ss.  48— 52,  92— 95  ; 

(1899),  J.  364;   Bar,   313,  316,  citing  and  viii.,  65— 71  €<  a^gr. 

authorities;  Weiss,  C.L.,iii., pp.  145 —  (fe)  Introd.  Stat.  art.  7;  and  1899, 

151,  thinks  it  preferable  to  rest  this  J.  20;  Bar,  ss.  141,  312  ;  for  the  former 

exception  on  the  ground  of  fraud  or  law. 

deceit  by  the  foreign  minor  or  the  (c)  Art.  10 ;  1883,  J.  29. 

repugnancy  of  the  disposition  of  his  {d)  See  final  Title  of  the  Code,  arts, 

personal  law  to  public  international  61.  62. 

order,     rather    than    on     protection  (e)  1893,  J.  230;  and  see  1889,  J.  138. 
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the  law  of  her  domicile  was  married  to  an  Austrian,  that  the  law  of 
the  former  domicil  governed  a  transaction  entered  upon  in  Austria 
by  her  after  the  marriage,  and  made  her  liable  as  if  she  were  of 
age,  though  she  would  be  a  minor  by  Austrian  law  ( f) ;  while  it 
has  decided  that  an  Austrian  mineure  marrying  an  Italian  became 
a  major  by  Italian  law  and  capable  of  disposing  of  personal  pro- 
perty situate  in  Austria  (g).  Bar  proposed  to  the  Institute  of  Inter- 
national Law  the  following  rules  on  this  subject :  (1)  La  capacity 
personnelle,  meme  en  matiere  conunerciale,  est  r^gie  par  la  loi 
nationale  de  la  partie.  (2)  Toutefois,  une  partie  (ou  le  successeur 
de  celle-ci)  ayant  agi  de  bonne  foi,  le  contrat  (ou  Facte  d'acquisition) 
sera  valable  quant  a  la  capacity  personnelle,  selon  la  loi  du  lieu 
du  contrat  (/t). 

Where  Person  K^jor  by  Lex  Domicilii  is  Xinor  by  Lex  Loci. — 
It  has  been  hitherto  assumed  that  according  to  the  law  of  the 
domicil,  the  person  was  a  minor,  and  incapable  of  contracting, 
although  he  had  attained  the  age  which  in  loco  contractus  constituted 
majority,  and  where,  according  to  that  law,  he  was  competent  to 
contract.  In  such  a  ease,  it  has  been  submitted  that  the  lex  loci 
contractus  ought  to  be  followed.  It  ought  also  to  be  followed  if  the 
converse  of  that  case  occurred,  and  he  had  attained  majority 
according  to  the  law  of  his  domicil,  but  was  a  minor  according  to 
that  which  prevailed  in  loco  contractus.  It  is  true,  in  the  latter 
case  the  party  was  subject  to  no  greater  liability  than  he  would 
have  incurred  in  the  place  of  his  domicil ;  but  if  the  principle  be 
correct  that  the  lex  loci  contract/as  ought  to  determine  the  validity 
of  a  contract,  when  that  validity  depends  on  the  capacity  of  the 
contracting  party,  it  must  be  uniformly  applied,  whether  the  law 
prevailing  in  the  domicil  be  that  which  capacitates  or  incapacitates. 
For  it  would  not  be  reasonable  that  two  different  laws  should  be 
applied  to  one  and  the  same  contract,  and  that  the  liability  of  one 
of  the  parties  should  be  decided  by  the  lex  loci  contractus  and  that 
of  the  other  by  the  lex  loci  domicilii  (i). 

In  this  converse  case  to  the  preceding,  ue.,  where  a  foreigner, 

(/)  1886,  J.  468  ;  but  Clunet  dis-  {h)  (1883)   Annuaire    de   rinstitut. 

approves.  yiL,  49. 

(</)  1886,  J.  472;    see   also  as  to         (0  Approved  by  Story,  s.  102,  but 
Austrian    law    of   majority,  1881,  J.      not  by  Bar,  s.  149,  p.  327. 
167  ;  1883,  J.  68;  and  1900,  J.  182. 
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major  by  his  personal  law,  enters  into  a  contract  in  another  country 
where  he  would  be  a  minor,  it  has  already  been  seen  (A:)  that  a  judicial 
opinion  (Z)  has  been  expressed  in  favour  of  his  liability,  as  in 
accordance  with  the  general  rule  of  personal  statutes  there  stated. 
Story  disapproves  of  it  for  the  reasons  above  stated  by  Burge  (m). 
Bar  states  the  general  rule  that  a  person  capable  of  acting  by  the 
law  of  his  own  country  must  be  treated  in  other  countries  as 
capable  (n).  The  difiSculty  may  be  obviated  by  such  modern 
statutes  as  those  above  mentioned  providing  for  an  alternative 
remedy  according  to  which  law  is  the  most  favourable.  There 
seems  to  be  no  express  decision  in  our  law  on  the  point,  but  Dicey 
seems  to  think  that  the  lex  loci  contractus  would  govern  (o),  and 
that  the  English  Infants  Belief  Act  may,  as  a  lex  fori  or  law  of 
procedure,  prevent  the  claim. 

ftuasi-Contracts,  qnasi-Delicts,  and  Torts. — The  foregoing  considera- 
tions do  not  apply  to  the  case  of  quasi-contracts  or  quasi-delicts 
under  the  Continental  laws,  and  torts  in  English  law.  The  per- 
gonal law  does  not  decide  the  capacity  or  liability  of  the  wrong- 
doer: that  will  generally  be  determined  by  the  lex  loci  delicti 
commissi  {'p),  and  the  jurisprudence  of  most  nations  has  declared  in 
its  favour  provided  the  lex  fori  allows  it  (g).  For  wrongful  acts 
committed  within  the  jurisdiction  of  the  Court  asked  to  adjudicate, 
or  outside  the  jurisdiction  of  any  other  State,  e.g.^  at  sea,  the  Court 
will  apply  its  own  law.  A  French  Court  adjudicating  on  wrongful  acts 
committed  abroad  will,  it  seems,  apply  either  the  personal  law  of 
the  parties  if  they  have  a  common  one,' or  the  lex  loci  delicti,  or 
even  French  law,  although  the  act  is  not  wrongful  by  the  lex  loci, 
if  the  effect  of  the  act  extends  to  France  (r).  By  English  as  by 
•German  law,  to  found  an  action  {s),  an  act  committed  abroad  must 


[k)  See  supra,  p.  476.  886  ;  Switzerland,  1898,  J.  192 ;  Japan 

</)  Saul  and  his  Creditors,  tihi  cif,  sup,  1901,  J.  637. 

{m)  Story,  s.  75.  (r)  France,  1889,  J.  664 ;  1901,  J. 

(«)  8.  138,  p.  306.  128;  1897,  J.  124;  and  189->,  J.  1151 ; 

(o)  Pp.  546,  548,  citing  In  re  Solty-  1892,  J.  1144. 

koff,  [1891]  1  Q.  B.  413,  546.  («)  Carr  v.  Fracia  Times  &  Co.,  [1902] 

(/))  Bar,  8.  140,  n.,  p.  309  ;  Fcelix  A.  C.  176 ;  see  also  Imp.  Jap.  Gov.  r. 

t'Demangeat),  i.,  s.  114,  p.  238  ;  Weiss,  P.  &  0.  Steam  Navigation  Co.,  [1895] 

•C.  L.,  iv.,  386—393.  A.  C.  644;  and  General  Steam  Navi- 

[q)  Belgium,  1881,  J.  483;  Germany,  gationCo.t;.Giiillou(1843),llM.&W., 

1892,  J.  245  ;  1897,  J.  589;  1903,  J,  877,  895.    So  in  U.S.  Wliarton,  s.  478 
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be  unjustifiable  by  the  lex  loci  and  actionable  by  the  English  or 
German  law.  By  the  German  Civil  Code  it  is  provided  that  in 
actions  against  Germans  based  on  tort  committed  abroad,  the 
relief  granted  must  not  go  beyond  that  allowed  by  German  law  (t). 
Laurent  (n),  however,  while  agreeing  that  the  lex  loci  delicti  should 
govern  quasi-delicts  and  delicts  abroad,  holds  that  quasi-contracts 
as  defined  in  the  Code  Civil,  being  voluntary,  but  also  the  creatures 
of  law,  are  governed  by  the  personal  law  of  the  parties  if  both  have 
the  same,  otherwise  by  the  law  of  the  place  where  the  relation 
was  constituted ;  and  Savigny  and  Wachter  refer  all  of  these  to  the 
lex  Jori.  Weiss  (w)  refers  quasi-contracts  to  the  law  governing  the 
particular  juridical  acts  to  which  they  are  accessory. 

Yenia  Aetatis. — The  power  conferred  by  some  legal  systems  on  a 
sovereign  or  a  judicial  authority  to  grant  the  status  of  majority  to  a 
minor  is,  on  principle,  recognised  by  the  Courts  of  other  countries, 
subject  to  the  right  being  exercised  in  favour  only  of  subjects  of  the 
authority,  the  exercise  of  such  a  right  being  equivalent  to  a  special 
Act  of  our  Parliament  (x). 

Bestitution  of  Minors. — This  consists  in  restoring  to  a  minor  a 
legal  position  which  he  has  lost,  or  releasing  him  from  such  a 
position  which  is  prejudicial  to  him.  In  English  law  examples  are 
to  be  found  in  the  setting  aside  of  contracts  made  by  minors  or, 
by  analogy,  by  expectant  heirs,  which  are  to  their  disadvantage. 
Bar  makes  the  governing  law  for  this  purpose  the  law  under  which 
the  disadvantageous  relation  was  constituted,  but  the  personal 
law  governs  as  to  whether  the  person  is  to  be  treated  as  a  minor 
and  whether  restitution  is  to  be  allowed  him  (y).  In  Germany  the 
personal  law  of  a  foreign  minor  has  been  applied  to  a  "  lesion  '* 
which  he  has  suffered  {z).  The  English  view  would  probably  be 
that  the  lex  fori  will  limit  the  right  of  the  minor  on  the  ground 
that  the  right  is  not  connected  with  incapacity  for  acting,  but  is 
treated  only  as  a  reason  for  impugning  a  juridical  act  (a). 


for  German  authorities  see  1903,  J.  («)  Bar,  as.  pp.  149,  327,  328,  citing 

886,  Bar.,  s.  286;  and Holz.  Bar.,  ii.,  30.  dedsion  in  Hanover;  and  Boullenois, 

(0  Introd.,    Stat.,    art.     12  ;     and  i.,  55. 

Keidel,  1899,  J.  29 ;  and  see  German  (y)  Bar,  ss.  pp.  154,  339—341. 

Civil  Code,  art.  828.  («)  Bar,  p.  341 ;  so  Laurent,  viii,  72. 

(m)  Laurent,  viii.,   2—8,  9;  Weiss,  (o)  Savigny,  s.  365,  p.  168;  Philli- 

C.  L.,  iv.,  387.  more,  iv.,  s.  388. 
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Incident  to  the  status  of  majority  is  the  sabjection  of  minors  to 
parental  authority.  The  nature,  extent  and  duration  of  the 
authority  which  the  parent  enjoys,  the  restraint  which  it  imposes 
on  the  minor,  and  its  effects  on  his  property,  movable  and  immov- 
able, .constitute  an  important  branch  of  jurisprudence,  which 
properly  becomes  the  subject  of  consideration  in  this  part  of  the 
work,  and  with  which  accordingly  we  now  proceed  to  deal. 
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THE   PARENTAL   POWER. 


DefinitioiL — The  paternal,  or  parental,  power  is  a  generic  term, 
used  in  different  systems  of  jurisprudence  to  describe  the  authority, 
natural  and  legal,  which  a  father  and,  under  certain  circumstances, 
a  mother,  enjoy  over  an  infant  child  (a). 

In  the  Continental  systems  the  parental  power  includes  the 
power  of  statutory  agency,  of  which  the  effect  is  that  every  act  to 
be  done  or  discharge  to  be  given  by  an  infant  may,  either  with  or 
without  the  assistance  of  the  proper  Court,  be  done  or  given  by  the 
person  exercising  the  parental  power.  This  power  has  not  found  a 
place  in  English  law,  except  in  isolated  eases,  e.g.^  the  Infants 
Marriage  Settlement  Act,  1855. 

Tiie  term  is  here  treated  as  embracing  all  the  special  rights  and 
duties  of  the  parent  as  regards  the  child  in  person  or  property, 
while  the  rights  and  duties  of  the  child  against  the  parent  as 
regards  maintenance  and  education  are  considered  under  the  head 
of  the  Alimentary  Obligation  (6),  and  the  various  kinds  of  domestic 
control  exercised  by  fiduciary  persons  other  than  parents  over 
persons  of  incomplete  legal  capacity  are  considered  under  the  head 
of  Guardianship  (c).  The  parental  power  has  a  wider  scope  than 
the  power  of  the  guardian,  and  is  also  distinguished  by  the  fact 
that  the  parent  exercising  the  power  is  entitled  to  appropriate  the 
income  of  the  child's  property  for  his  or  her  benefit  (subject  to  the 
duty  of  maintenance). 


(a)  Seo  Pothier,  Tr.  des  PersoaneB,  in  the  Geiman  Civil  Code  combines  Uie 
pt.  i.,  tit  6,  s.  2 ;  Dalloz,  Rdp.  tit.  Eoman  patria  potestas  with  the  Ger- 
Puissance  Patemelle,  I.  manic  right  of  wardship  over  infant 

(b)  Chap.  ix.  children  ;  see  Schuster,  Q«rman  Civil 


(c)  The  conception  of  parental  power      Law,  s,  441. 
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SECTION  I. 
Roman  Law  and  Roman-Dutch  Law. 

Roman  Law. — In  Roman  law  it  was  known  as  the  Patria  Potestas. 
The  mother  had  no  share  in  it,  and  it  extended  not  only  over 
children,  but  over  grand-children  and  all  other  descendants  through 
sons  (d).  It  was  not  limited,  in  point  of  time,  to  minority,  and  it 
conferred  on  the  father  rights  of  the  widest  and  most  far-reaching 
character.  As  regards  the  person  of  the  child,  he  had,  as  domestic 
judge,  the  power  of  life  and  death  over  his  child,  he  could  sell  him, 
he  could  make  a  noxal  surrender  of  him.  As  regards  the  child's 
property,  he  was  absolute  master  of  everything  belonging  to,  or 
acquired  by,  the  child,  and  the  only  obligation  in  the  legal  sense 
that  could  subsist  between  them  was  the  reciprocal  obligation  of 
aliment  (e). 

In  course  of  time,  however,  the  old  patiia  potestas  of  Roman  law 
underwent  complete  modification.  The  power  of  life  and  death, 
checked  in  the  first  instance  by  the  influence  o{  the  censor,  was 
restricted  to  cases  where  the  son  had  been  convicted  of  a  crime 
deserving  death  {J ),  and  ultimately  (g)  its  exercise  was  itself  declared 
to  be  murder.  All  that  remained  was  a  right  of  moderate  chastise- 
ment (/t)'  The  power  of  sale  was  converted  into  a  mode  of  emanci- 
pation (i),  and  the  noxal  surrender,  to  the  injured  party,  of  a  child 
who  had  been  guilty  of  delict,  in  which  it  had  survived  in  a 
genuine  form,  was  abolished  by  the  time  of  Justinian  (k).  More- 
over, proprietary  rights  were  gradually  conceded  to  the  JUius 
familias — the  peculiwn  castrense  of  the  son  who  was  a  soldier  (Q,  the 
j>€c\dium  quasi'castrense  of  the  son  who  exercised  civil  oflice,  and  the 
peculium  adventitium,  which  included  originally  all  property  coming 
to  the  son  from  his  mother's  side  (m),  and  eventually  all  property 
accruing  to  him  from  any  other  source  than  his  father  (n). 

{d)  Inst.  i..  9,  3;  Girard,  Manuel,  (/)  Inst.  ii..  12;   Dig.  xlix..  17.  1  ; 

2nd  ed.,  131.  xiv.,  6,  2.     Over  this  property  the  son 

(c)  Dig.  XXV.,  3 ;  Cod.  v.,  25.  had  the  same  power  of  disposition, 

(/)  Dig.  xlviii.,  8,  2.  mortis  causd  or  inter  vivoSy  as  if  he  were 

(^)  Cod.  ix.,  17.  a  major.    If  he  died,  however,  without 

(A)  Cod.  viii.,  47,  3.  having  disposed  of  it,  it  passed  to  the 

(0  See  ante,  pp.  432,  450.  father  as  ei,  peculium, 

{k)  Inst,  iv.,  8,  7  ;   Dig.  xliii.,  29,  (m)  Cod.  vi.,  60,  1. 

3,  4.  (u)  Inst,  il,  9,  1.    The  father  had 
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**Even  this,"  says  Sir  Henry  Maine  (o),  "  the  utmost  relaxation 
of  the  Boman  patria  potestas^  left  it  far  ampler  and  severer  than 
any  analogous  institution  of  the  modern  world." 

The  Roman  patria  poteataa  applied  to  legitimate,  legitimated,  or 
adopted  children  only.  In  the  case  of  adoption,  as  we.  have 
seen  (p),  the  person  adopted  or  adrogated  passed  originally  under 
the  patria  poteatas  of  the  adopting  parent.  The  patria  potestaa 
terminated  (a)  on  the  death  of  the  paterfamUias^  so  far  as  concerned 
his  own  children  and  such  of  their  descendants  as  were  under  his 
immediate  poteatas  by  reason  of  the  death  or  emancipation  of  their 
father;  (b)  when  either  the  father  or  the  son  suffered  capitis 
diminutio  viaxinia,  involving  loss  of  freedom,  or  media,  involving 
only  loss  of  civic  rights  ;  (c)  on  emancipation  (q). 

Roman- Butch  Law. — The  extensive  and  peculiar  power  which  in 
Boman  Law  was  possessed  by  the  paterfamilias  was  not  known  in 
the  Dutch  provinces  (r).  The  power  which  in  old  German  law 
belonged  to  any  person  who  was  entrusted  with  the  care  of  a  child 
{mundium)  attained  its  greatest  development  in  the  power  given 
to  the  parents  over  their  legitimate  offspring.  This  power  had  none 
of  the  autocratic  characteristics  of  the  paternal  power  of  the 
Eomans,  and  was  more  in  accordance  with  the  duty  of  parents  to 
maintain  and  educate  their  children  («). 

In  the  time  of  the  Republic  the  extent  of  this  power  differed  in 
the  different  Provinces  (0- 

The  parental  power  was  exercised  over  children  who  were  born  in 
wedlock  or  were  legitimated  (w).  It  lasted  during  their  minority  or 
until  their  marriage.    Adoption,  though  not  forbidden  (x),  was  not 

the   usufruct   of   tbe    whole    of    the  (h)  Van    Leeuwon,    E.   H.    B.,    1, 

2>fctdiuin  advtntitium  during  the  sub-  13,  1. 

Bistence  of  the  jtairia  potestas,  and  of  (t)  Sande,  Deci8.Fri8.,  11.,  7,Def.  1. 

one-half    of    it    if    the   poteatas    was  (n)  Van  der  Linden,  Handboek,  I., 

terminated  by  emancipation  (Inst,  ii.,  4,  2. 

9,  2).    Property  coming  to  the  son  (x)  Grotius,   Introd.,  I.,   6,   3  ;   J. 

from  the  father  was  termed  pecuUum  Voet,  ad  Pand.,  i.,  7,  7 ;  v.  d.  Keessel, 

pro/eciiUum;  it  was  on  the  same  foot-  Thes.  Sel.,  Thes.  102;  v.  d.  Linden, 

ing  as  a  slave's  pccM/iuTO.  Handboek,  I.,  4,   2,  on    p.   36,   and 

(o)  Ancient  Law,  p.  149.  authors  quoted ;  Fock.  And.,  Het  Oud 

(p)  Ante,  pp.  391  et  aetj,  Nederl.  Burg.  Eechtll.,  215—216.    It 

ig)  Ante,  p.  451.  was  only  on  rai-e  occasions  that  adop- 

(r)  Grotius, Introd.  I.,  6, 3;  Groene-  tion  was  sanctioned  by  the  supreme 

wegen,  De  Leg.  Abrog.,  Inst.,  I,,  9,  2.  authorities. 
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recognised  in  Holland  or  any  of  the  other  provinces,  except  Fries- 
land,  as  a  means  of  establishing  family  relations  between  the 
adoptive  parents  and  the  adopted  child.  In  Friesland  adoption 
was  known,  and  it  coald  be  carried  out  with  the  sanction  of  the 
States.  It  created  between  the  adopter  and  the  adopted  the 
relations  of  parent  and  child,  as  well  if  the  adopted  child  were 
suijuiiSf  as  if  he  were  still  under  the  power  of  his  natural  father  (y). 

The  parental  power  was  not  restricted  to  the  father  only,  but 
rested  with  the  parents  jointly  (z). 

During  the  absence  of  the  father,  or  his  inability  to  exercise  the 
parental  power,  the  mother  could  be  authorised  by  the  Court  to 
exercise  such  power  alone. 

Power  over  the  Person. — Generally  speaking,  the  parental  power 
consisted  of  the  authority  required  for  a  proper  supervision  over 
the  growing  up  and  the  education  of  the  children,  the  mainte- 
nance of  good  order  at  home,  and  the  administration  of  the 
children's  property  (a). 

The  parents  were  obliged  to  maintain  their  children  according 
to  their  means  and  to  provide  for  their  proper  education. 

For  that  reason  the  parents  had  the  custody  and  control  over  the 
persons  of  their  children  as  long  as  these  were  minors  and  not 
emancipated.  The  children  followed  their  parents'  domicil — ^which 
was  chosen  by  their  father  as  head  of  the  family — and  in  certain 
respects  they  followed  the  status  of  their  parents  (6). 

During  marriage  the  father  exercised  the  control  over  the 
children's  education,  in  accordance  with  the  stipulations,  if  any, 
made  by  ante-nuptial  contract,  e.g.,  with  regard  to  religious  tuition. 
After  dissolution  of  the  marriage  the  parental  power  ceased,  and 
the  corresponding  power  over  the  minor  children  devolved  upon  the 
guardian  or  guardians  (c).  The  guardianship  was  exercised  eitber 
by  the  surviving  husband  or  wife  or  by  some  third  person. 

Whether  the  surviving  parent  was  appointed  guardian  or  not, 
nevertheless  certain  obligations  remained  essentially  those  of  the 


(y)  Huber,  Hedend.  Rechtegel.,  I.,  derLinden,  Handboek,  I.,4,  1;  Fock. 

1,  12,  pars.  18—24.  Andr.,  loc.  cii,,  H.,  ad  1,  6,  1. 

{%)  Fock.    And.,  Annot.,  ad  Grot.  (6)  Fock.  Andr.,  loc,  a'Lf  ad.  L,  6, 1. 

Introd.,11,,  ad.  1,  6,  1,  p.  16.  (c)  Fock.    Andr.,    Het    Oud    Ned. 

(a)  J.  Voet,  ad  Pand.,  L  6,  3 ;  Van  Lurg.  Recht,  IL,  217. 
Leeuwen,  R.  H.  R.,  I.,  13,  1  ;  Van 
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parent,  and  were  exercised  by  the  survivor  in  the  first  place, 
although  the  responsibility  that  they  should  be  properly  exercised 
rested  with  the  guardian  {d).  Thus  it  was  with  the  educational 
•obligation. 

It  was  one  of  the  duties  of  the  guardians  or  the  Orphan  Chamber 
to  see  that  the  children  were  properly  educated,  in  preference  by 
the  surviving  parent  (if  such  parent  desired  it),  unless  it  was  con- 
sidered, for  some  good  reason,  that  education  by  some  other  person 
or  persons  would  be  in  the  children's  interests  (<?),  e.g,,  in  case  the 
survivor  entered  into  a  second  marriage. 

As  the  surviving  parent  was  the  natural  guardian  of  his  or  her 
-children,  it  was  a  matter  of  course  that  after  the  death  of  either 
the  husband  or  wife,  the  survivor  should  have  the  entire  control 
over  the  children's  education,  unless  he  or  she  were  excluded 
from  it. 

Either  of  the  parents,  however,  was  entitle!  to  appoint  a 
j;uardian  or  guardians  by  will  (/),  and  to  exclude  the  survivor  from 
the  guardianship.  Even  in  such  case  the  survivor  retained  the 
control  over  the  education  of  the  children  (g),  unless  it  was,  for  some 
good  reason,  taken  away  from  the  survivor  by  the  Orphan  Chamber 
and  entrusted  to  third  persons. 

The  predeceasing  parent  could,  however,  exclude  the  survivor 
by  will  from  this  control  also  and  entrust  the  education  of  the 
4;hildren  to  someone  else,  unless  such  disposition  were  considered 
less  advisable  by  the  Orphan  Chamber  and  were  cancelled  (A). 

The  children  owed  obedience  and  respect  to  their  parents,  and  the 
latter  had  the  right,  if  necessary,  to  inflict  moderate  correction 
{carrectiojiia  mediocris  viedicina,  as  Yoet  calls  it)  for  the  child's 
improvement  (i). 

The  father  could  not  use  this  right  indiscriminately  nor  could  he 
fix  the  punishments  to  be  inflicted  on  children  for  transgressions 
against  their  parents  and  their  authority.     But  in  case  these 

(d)  Grotius,  Introd.  I.  7,  8  and  I.  9,  Groot,  /oc.  ciY.,  pp.  93,  95. 

^9;  De  Groot»  Vaderlijke  macht  naar  {h)  Van    der   Keessel,   Thee.  Sel., 

Het  Oud  Vaderlandsch  Becht,  p.  62  Thee.  150. 

seq,  (i)  Van  Leeuwen,  R.  H.  B.,  1. 13,  I  ; 

(")  Fock.Andr.,  Hugo  Grot.  Annot.,  J.  Voet,  ad  Pand.,  i.,  6,  3  ;  v.  d.  Liu- 
IE.,  ad  I.,  9,  9,  p.  22.  den,  Handboek,  L,  4,  1 ;  Fock.  Andr 

(/)  Grotius,  Introd.,  I.  7,  9.  Annot  ad  Grot.  Introd.,  ad  L,  6, 1. 

(ff)  Grutius,  Introd.,  11.   7,   8;   de 
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matters  came  before  the  Court  and  did  not  coustitnte  serious 
offences,  the  Goart  sometimes  mitigated  the  sentence  at  the  reqnest 
of  the  parents  (k), 

A  father  appeared  with  his  children  in  Court  and  spoke  for  them, 
without  being  obliged  to  obtain  authorisation  of  the  Court  for 
entering  into  a  law  suit  on  behalf  of  his  children  (Z).  Nor  did  h& 
need  such  authorisation  for  entering  into  contracts  on  behalf  of 
his  minor  children,  who  could  not  bind  themselves  to  others, 
without  their  father's  assistance. 

If  the  father's  interests  clashed,  or  were  likely  to  clash,  with  those 
of  his  children,  a  special  curator  was  appointed  by  the  Court  to 
commence  a  contemplated  law  suit  or  to  enter  into  a  proposed 
contract  with  third  parties.  Children  who  wanted  to  proceed 
against  their  parents,  had  first  to  obtain  leave  from  the  Court 
(venia  agendi)  (nt). 

The  children  were  obliged  to  ask  their  parents'  consent  before 
they  could  enter  into  a  valid  marriage :  sons  until  they  became 
twenty-five  years  of  age,  daughters  until  they  had  reached  the  age 
of  twenty  (n). 

Power  over  the  Property. — The  parents  had  a  limited  power  over 
their  children's  property,  and  such  power  was  recognised  solely  in 
consideration  of  the  parents'  duty  to  maintain  their  children.  A 
number  of  authors  have  tried  to  apply  the  principles  of  Boman  law 
to  the  children's  proprietary  rights  and  to  compare  the  children'^ 
property  with  the  peculium  adventitium  and  pi'ofectitium^  but  such 
an  enterprise  can  only  be  regarded  as  dangerous. 

In  principle,  Eoman-Dutch  law  did  not  allow  parents — on  the 
strength  of  their  parental  power — to  make  in  any  way  any  profit 
out  of  the  goods  which  belonged  to  their  minor  children  (o). 

Property  which  the  children  obtained  from  the  parents  them- 
selves, and  was  analogous  to  the  peciUium  profectitium  of  the 
Boman  law,  or  which  was  given  to  them  by  third  persons,  but 
more  out  of  regard  for  the  parents  than  for  the  children  themselves, 

{k)  Yan  Leeuwen,  R.  H.  R.,  I.,  13,  (m)  J.   Voet,   ad  Pand.,  ii.,  4,  6  ; 

i. ;  Holl.  Cons,  iii.,  a,  Cons.30  ;  Groene-  Van  der  Linden,  Handboek,  L,  4,  1. 
wegen,  Leg.  Abr.  3,  8,  49  ;  J.  Voet,  ad  (n)  Politieke  Ordonnantie  of  Hol- 

Pand.,  i.,  6,  3  ;  Pock.  Andr.,  Annot.  land,  April  Ist,  1580,  art  3. 
in  Grot.  Introd.,  ad.  L,  6,  1,  p.  16.  (o)  Groenewegen,  Leg.  Abr.  Dig.  i.„ 

(/)  Gh-otius,  Introd.,  L,  6,  1.  6,  8,  par.  1. 
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remained  the  property  of  the  parents  and  belonged  to  them  in  full 
ownership.  As  to  these  gifts  by  third  persons,  however,  which 
-comprised  baptismal  gifts,  there  was  some  difference  of  opinion 
among  the  authors  (p). 

Property  which  the  children  earned  through  their  own  work, 
though  in  principle  their  own,  belonged  to  their  parents  if  the 
ishildren  lived  with  them,  as  a  contribution  towards  the  children's 
maintenance  and  education,  for  the  parents  were  not  obliged  to 
maintain  and  educate  their  children  entirely  out  of  the  parental 
funds  if  these  were  limited  and  the  children  had  themselves  means 
of  support  iq).  If  such  contribution  towards  his  maintenance  on  the 
part  of  one  of  the  children  were  out  of  proportion  compared  with 
the  contributions  made  by  the  other  children,  or  if  one  of  them 
had  specially  benefited  by  property  acquired  by  himself  or,  at  least, 
to  a  greater  extent  than  the  other  children,  this  might  give  rise  to 
an  equitable  adjustment  by  arbitration  after  the  parents'  death  (r). 

If  a  child— though  living  with  his  parents— carried  on  some 
business  by  himself  with  his  father's  consent,  or  in  partnership  with 
his  father,  the  money  which  he  thus  earned  belonged  to  himself, 
and  the  acquiescence  of  his  father  in  his  so  trading  was  considered 
as  amounting  to  a  tacit  emancipation  (s). 

Consequently  all  property  which  the  children  earned  by  their  own 
work — whilst  living  apart  from  their  parents  and  on  their  own 
account— remained  their  own  and  belonged  to  the  children  in  full 
ownership  (t). 


ip)  Schorer*s  Notes  ad  Ghrot.  Introd.,  ad  Pand,  xv.,  1,  4  ;  HolL,  Cons.  iii.  b. 

i.,  6,  3 ;  Groenewegen,  Leg.  Abr.  Dig.  Cons.  62,  and  Cons.  91,  num.  6. 

XV.,  1,  19;    van  Leeuwen,  E.  H.  R,  (r)  Groenewegen,  Leg.   Abr.  Inst. 

in.,  16,  7 ;  V.  d.  Keossel,  Thes.  Sel.,  ii.,    pars.     1     and    2,    and    authors 

Thes.  104;  J.  Voet,  ad  Pand.  xv.,  1,  there  quoted;    van   Leeuwen,   Cens. 

4.  For.,    L,    1,    9,    6;    L,    2,    12,    4; 

(g)  Grotiufl,  Introd.,  1,  6,  1 ;  Fock.  v.  Sande,  Decis.  Fris.  II.,  7,  def.3  ;  J. 

Andr.,  Annot.  ad  Grot.  Introd.  ad  L,  Voet,  ad  Pand.  xv.,  1,  5,  and  authors 

6,    1,    on    p.    16;   Holl.,    Cons.,   i.,  there  quoted. 

Cons.   146;   ii..  Cons.  129  and  280;  (»)  Holl.   Cons,  iv..  Cons.  176,  ad 

Groenewegen,  Leg.,  Abr.  Inst.  IE.,  tertiam  quasi, ;  J.  Voet,  ad  Pand.  xv., 

pars.    1   and    2,    and    authors   there  1,  14. 

quoted;  v. d.Kees8el,Thee.Sel., Thes.  (0  V.  d.  Keessel,  Thes.  Sel.,  Thes. 

104  ;  V.  Leeuwen,  E.  H.  B.,  II.,  7,  7  ;  104  ;  Voet,  ad  Pand.  xv.,    1,  4,  ad 

m.,  16,  4  ;  V.  Leeuwen,  Cens.  For.  L,  fin, ;  HoU.,  Cons.  L,  Cons.  41,  quceat. 

1,  9,  6;  I.,  2,  12,  4  and  6  ;  J.  Voet,  tdt. ;  iii.,  2nd  part.  Cons.  14,  num.  2. 
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The  Eame  was  the  case  with  property  received  by  the  children 
from  persons  other  than  their  parents  and  not  out  of  consideration 
for  these  parents.  This  property  was  analogous  to  the  Roman 
peculutm  adventititnn(u).  It  was  so  mnch  the  children's  own  pro- 
perty that— while  these  were  minors — the  parents  had  not  even  a  life 
interest  in  the  property  or  the  usufruct  thereof,  and  the  father  was 
bound  to  allow  the  interest  to  accumulate  for  the  children's  own 
benefit,  except,  of  course,  if  the  testator  or  donor  had  expressly 
stipulated  that  the  parents  should  have  the  usufruct  of  such 
property.  The  interest  and — if  necessary — the  property  itself 
might,  however,  be  used  for  the  maintenance  and  education  of  the 
minor  children,  as  the  parents  were  not  bound  to  support  their 
children  if  these  had  sufficient  means  of  their  own(v). 

This  was  not  only  the  case  while  both  parents  were  alive* 
After  the  death  of  either  of  the  parents,  the  same  rule  applied  to 
the  survivor  with  regard  to  the  capital  and  interest  of  the  portio 
legitivia  of  the  children  (x). 

In  Friesland  the  rules  of  the  civil  law  were  more  or  less  closely 
followed,  and  there  the  parents  had  a  life  interest  or  usufruct 
of  all  property  which  had  been  left  to  their  children  by  third 
persons  (y). 

As  natural  guardian  the  father  had  the  administration  of  the 
children's  property,  its  custody  and  management,  unless  a  special 
guardian  had  been  nominated  by  the  Orphan  Chamber  for  the 
administration  thereof,  or,  as  to  property  left  to  children  by  wilU 
administrators  or  curators  had  been  appointed  for  such  property  by 
those  who  bequeathed  it  to  the  children  (z). 

The  father — as  guardian — is  not  bound  to  give  a  guarantee  for 
the  administration  of  his  children's  property  (a). 

The  children  had — according  to  the  law  in  some  provinces — the 

(u)  See  note  {t),  (y)  v.  Sande,  Decis.  Frifl.,  IE.,  6, 1 ; 

(?•)  Groenewegen,  Leg.  Abr.,  Inst.  Huber,  Hedend.  Regtsgel.,  I.,  1,  12^ 

ii.,  9,  1  ;  Grotius,  Introd.,  I.  6,  3 ;  v.  36. 

Leeuwen,  E.  H.  R.,  L,  13,  2;  HoU.  (z)  Grotius,  Introd.,  I.  6,  1,  and  1, 

Cons,  i..  Cons.  146 ;   ii.,  Cons.,  129,  7,  16  ;  v.  d.  Keessel,  Thes.  Sel.,  Thes. 

280;  Van  den  Berg,  Nederl.  Advies.  b.  103,  118;  v.  Leeuwen,  R.  H.  E.,  L, 

I.,  Cons.  35  ;  v.  d.  Keessel,  Thes.  SeL,  13,    1 ;   L,   16,   3  ;  v.    Sande,  Deds. 

Thes.  105.  'FriB.y  II.,   7,  def.   1  ;  v.  d.  Linden^ 

(sc)  Van  Leeuwen,  E.  H.  B.,  I.,  13,  Handbook,  I.  5,  2  in  fin, 

2,  note.  (o)  Holl.,  Cons,  iv.,  Cons.  170. 
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right  to  dispose  of  their  property  hy  will,  after  they  had  attained 
the  required  age  (b). 

In  Friesland  minors  could  not  make  a  will  (c).  Tiieir  father  had, 
however,  the  right  of  pupillary  substitution  as  long  as  his  children 
had  not  acquired  the  age  of  fourteen  years  in  case  of  sons  or 
twelve  years  in  case  of  daughters  (d).  According  to  the  law  of  the 
other  provinces  the  father  had  no  such  right  of  substitution  for  his 
minor  children  who  had  not  yet  attained  the  age  required  for 
making  a  valid  will,  but  was  bound  to  allow  their  property  to  pass 
by  intestate  succession  (e). 

Cessation  of  Power.— Parental  power  ceased  in  different  ways, 
viz: — 

(a)  On  the  death  of  either  of  the  parents  (/)• 

(b)  On  the  minor's  marriage  with  his  or  her  father's  consent.    A 

daughter  who  then  ceased  to  be  in  the  power  of  her 
parents  did  not  return  under  such  power  on  her  husband's 
death  (g). 

(c)  Through    emancipation    by  the  father,   whether  expressly 

made  before  the  Court,  or  implied  from  tacit  consent  to 
the  child  to  live  on  his  own  means  and  carry  on  business  by 
himself  (A). 

In  Friesland  emancipation  was  required  to  be  expressly 
made  for  this  purpose.  Mere  tacit  consent,  or  permission 
to  the  son  to  live  on  his  own  account  and  carry  on  trade 
independently  of  his  parents,  did  not  release  him  from  the 
parental  power  (i). 

(6)  Grotius,  Introd.,  I.  6,  3.  Keessel,  Hies.  Sel.,  Thes.  108 ;  Oroene- 

(c)  v.  Sande,  Decis.  Fris.,  IV.,   1,  wegen,  Leg.  Abr.,  Inst,  i.,  9,  par.  ult., 

def.  1 ;  Huber,  Hedend.  Regtsgel.,  1,  and  i.,  12 ;  van  Leeuwen,  E.  H.  B.,  L, 

1,  12,  38.  13,  4 ;  v.  Sande,  Decis.  Fris.,  11.,  7, 
{d)  Huber,  Hedend.  Begtsgel.,  1,  1,  def.  5 ;  Huber,   Hedend.  Bechtsgel., 

12,  39.  I.,  12,  49—65 ;  J.  Voet,  ad  Pand.,  i., 

(c)  Grotius,   Introd.,  I.,   6,   3,  and  6,  3. 

2,  19,  9 ;  Groenewegen,  Leg.  Abr.  (h)  Grotius,  Introd.,  I.,  6,  4  ; 
Inst.,  ii„  16  ad.  pr.  et  par.  ult  ;  v.  d.  Observ.  IE.,  Obs.  7,  and  supplement 
Keessel, Thes. Sel., Thee.  106 ;  J.  Voet,  to  the  same;  Groenewegen,  Leg. 
ad  Pand,  x.,  28,6,  26;  Boel-Loenius,  Abr.  0.  xviii.,  49,  3;  van  Leeuwen, 
Dec,  en  Obs.  Gas.  57,  and  the  authors  R.H.  R,  L,  13,  5  ;  J.  Voet,  ad  Pand.^ 
quoted  in  note  2.  i.  7,  12;  Fo«k.  Andr.,  Bijdragen,  I,, 

(/)  Fock.  Andr.,  Het  Cud  Ned.  B.      28  sq. 
B.,  n.,  217.  (i)  ▼.  Sande,  Decis.  Fris,,  IL,  7, 

((f)  Grotius,  Introd.,  I.  6,  4  ;  v.  d.      def.  6. 
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(d)  Through    emancipation    by    the     town    council    and    the 

Court  (A:). 

(e)  When  letters  of  venia  cetatis  were  granted  to  the  minor  (/). 

(f)  On  the  acquisition  of  certain  dignities  and  the  filling  of  certain 

high  offices  of  State  (m). 

(g)  On  the  minor  reaching  the  age  of  twenty-five  years  (n). 

This  was  not  so  in  Friesland,  where  the  children  remained 

under  parental  power  until  it  ceased  through  one  of  the 

other  causes  (o). 

Tlie  cessation  of  parental  power  did  not  in  every  case  render  the 

child  its  own  master.     If  by  the  same  act  whereby  the  parents  lost 

their  power  over  their  children,  the  children  were  not  emancipated, 

they  remained  under  guardianship  until  they  reached  the  age  of 

majority.    On  the  one  hand  this  was  the  case  in  certain  Provinces 

on  the  marriage  of  a  minor,  as  it  did  not  always  render  the 

husband  sui  juris  nor  bring  the  wife  under  the  guardianship  of  her 

husband  ;  and  on  the  other  hand  the  loss  of  parental  power  might 

be  a  personal  loss  on  the  part  of  the  parents  without  affecting  the 

child,  and  this  on  account  of 

(a)  death,  whereby  the  minor  children  came  under  guardian- 

ship and  did  not  fall  under  the  power  of  their  grandfather  ; 
and  of 

(b)  the  father  himself  being  placed  under  guardianship  (j>)  or 

deported  {q). 
On  their  release  from  the  parental  power  the  children  acquired 
the  management  of  their  own  property  and  the  right  to  appear  in 
Court  for  themselves  (r). 

{k)  Fockema  Andrese,  Bijdragen,  I.,  13,  par.  6 ;  Huber,  Hedend.  Hegtsgel. 

29  9qq. ;  Het  Oud Nederl.  Burg.  Eecht,  I.,  1,  12,  44—47. 

L,  119—120.  (n)  van  Leeuwen,  E.  H.  B.,  L,  13, 

(0  See   under   Majobity,  p.    451.  6  ;  v.  d.  Keessel,  Tlies.  Sel.,  Thes.  108 ; 

Though  v«t?*a  cutatis  was,  as  a  rule,  only  Groenewegen,  Leg.  Abr.,  Inst.,  i.,  12. 

petitioned  for  by  orphans,   it  seems  (o)  Huber,  Hedend.  Eechtsgel.,  I., 

that  the  father  could  do  the  same  for  1,  12,  57. 

his  son  :  Zurck,  Codex  Batavus,  Voce  (p)  Grotius,  Introd.,  I.  6,  5. 

Venia  ^tatis,  V.,  note  2.  (?)  v.  d.  Keessel,  Thes.  Sel.,  Thes. 

(m)  Groenewegen,  Leg.  Abr.,  Inst.,  109. 

i.,  12,  par.  4  ;  v.  d.  Keessel,  Thes.  Sel.,  (r)  Grotius,     Introd.,     I.     6,     4  ; 

Thes.  108 ;  van  Leeuwen,  R.  H.  R.,  I.,  van  Leeuwen,  R.  H.  R.,  L,  13,  5 
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SECTION  II. 
French  Law. 

Old  French  Law. — In  the  pays  de  droit  ecnty  the  jpatrla  potestas  of 
the  Boman  law,  in  the  mitigated  form  in  which  it  existed  under  the 
later  Empire,  sarvived,  modified  in  turn  by  a  great  number  of  local 
usages  (a).  There,  as  under  the  law  of  Rome,  the  parental  power 
was  exercised  by  the  father  alone,  it  was  refused  to  the  mother,  and 
it  lasted  in  principle  during  the  whole  life  of  the  child,  so  long  as  he 
was  not  emancipated  (s).  But,  on  the  other  hand,  in  the  pays  de 
droit  ecrit,  a  tacit  emancipation  was  recognised,  not  merely,  as 
under  the  later  Boman  law  (0»  by  the  nomination  of  the  child  to 
certain  public  functions,  but  by  his  marriage  with  the  consent  of 
his  father,  and  even,  in  some  parts  of  the  country,  by  his  having 
had  a  separate  establishment  during  a  period,  which  varied  from 
ten  years  in  certain  districts  to  a  year  and  a  day  in  others  (u).  In 
the  pays  de  droit  ecrit  the  father's  rights  over  bis  son  in  regard  to 
property  were  substantially  those  of  the  later  Boman  law. 

In  the  pays  de  droit  coutiimiei',  on  the  other  hand,  the  patria 
potestas  existed  in  name,  but  was  an  institution  very  different  from 
its  Boman  analogue.  "  Cette  puissance,"  says  Pothier  (a;),  *'  telle 
qu'elle  a  lieu  dans  le  pays  coutumier,  est  entierement  di£f6rente  de 
celle  que  le  droit  Bomain  accordait  aux  peres  sur  leurs  enfants, 
dont  le  terme  et  la  dur6e  etaient  sans  bornes,  et  qui  etait,  qiuisi 
quoddam  jus  dominii,  semblable  a  celle  que  les  maitres  avaient  sur 
leurs  esclaves.  ...  La  puissance  paternelle  ne  consiste  que  dans 
deux  choses :  (a)  Dans  le  droit  que  les  peres  et  les  meres  ont  de 
gouverner  avec  autorit^  la  personne  et  les  biens  de  leurs  enfants, 
jusqu'a  ce  qu'ils  soient  en  age  de  se  gouverner  eux-memes  et  leurs 
biens;  .  .  .  (b)  Dans  celui  qu'ils  ont  d'exiger  de  leurs  enfants 
certains  devoirs  de  respect  et  de  reconnaissance." 

In  the  pays  de  droit  coutumier  the  legal  usufruct,  which,  under 
the  Boman  law,  the  father  enjoyed  over  the  peadium  adventitiwni  of 
his  son  {y)y  reappeared  in  the  form,  first  of  garde  nohle^  and  then  of 

(«)  Demolombe,  yi.,  s.  259.  with  regard  to  matters  coming  under 

(«)  Inst,  i.,  12,  4  ;  Nov.  81.  the  jus  publicum, 
(tt)  Ibid,    In  Boman  law  the  pairia         (x)  Tr.  des  Personnes,  VI.,  8.  2. 
pot€9ta$  did  not  incapacitate  the  son         (y)  See  a7itet  p.  488. 
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garde  bourgeoise.  Garde  noble  is  defined  by  Pothier  as  the  right  (of 
feudal  origin),  conferred  by  the  municipal  law  on  the  survivor  of 
two  spouses  of  noble  rank,  to  the  revenue  of  the  property  which 
their  minor  children  derived  from  the  succession  of  the  pre- 
deceased, until  they  had  attained  a  certain  age,  subject  to  certain 
charges,  and  as  a  recompense  for  the  education  of  the  children 
whom  the  law  committed  to  his  or  her  care  (2).  The  garde 
bourgeoise  was  an  application  of  the  same  privilege  to  the  bourgeois 
class. 

Code  CivU. — In  the  Code  Civil  it  is  substantially  the  puissance 
paternelle  of  the  pays  du  droit  couhimier  that  has  been  reproduced (<i). 

Legitimate  Children. — Under  the  Code  Civil  the  subject  falls  under 
the  following  heads  in  the  case  of  legitimate  children  : — 

(1)  To  whom  the  power  belongs;  (2)' The  rights  and  duties 
incident  to  it;  (3)  The  modes  of  its  termination;  (4)  The  legal 
administration  involved  in  it;  (5)  The  legal  usufruct  conferred 
by  it. 

To  whom  the  Power  belongs. — The  child  is  placed  under  the 
authority  of  his  father  and  mother  till  his  majority  or  emanci- 
pation (b).  The  mother  is  thus  admitted  to  a  share  of  the  parental 
power  as  it  exists  under  French  law.  But  the  father  alone 
exercises  the  power  during  the  marriage  (c) ;  and,  moreover,  the 
mother  does  not  possess  it  in  the  same  plenitude  as  the  father  (i). 
According  to  the  view  of  the  majority  of  commentators  the  parental 
power  also  passes  to  the  mother  on  the  legal  or  judicial  interdiction 
of  the  father  (e),  or  where  the  father  is  deprived  of  his  parental 
authority  by  a  criminal  judgment  or  by  a  judgment  in  divorce, 
although  in  the  latter  case  all  rights  cannot  be  taken  away  from 
the  father.  Although  certain  rights  connected  with  the  parental 
power,  e.g.,  that  of  consenting  to  the  marriage  of  minors,  have 
been  transmitted  to  ascendants,  they  do  not,  in  the  strict  sense  of 
the  term,  possess  the  parental  power  (/).     The  question  whether 

(z)  Tr.  de  la  garde  noble  et  bour-  (6)  Art.  372. 

geoise,     vol.    vi.     (edition    Bugnet),  (c)  Art.  373. 

p.  499.  (d)  See  infra,  p.  601. 

(a)  The  stages  by  which  the  scheme         (e)  Dalloz,  E^p.  ad  loc.  cit,  s.  52  ; 

of  the  Code  Civil  was  arrived  at  are  Suppt.  eodem  verho,  s.  16,  and  authori- 

fully    traced    in    Dalloz,    E^p.    tit.  ties  there  cited. 

Puissance  Paternelle,  ss.  9  f^  seq.    See  (/)  Dalloz,  B^p.  ad  loc,  ciL,  s.  64 ; 

also  Demolombe,  vi.,  ss.  261 — 263.  Suppt.  s.  16. 
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the  father  is  entitled  to  interdict,  if  he  pleased,  all  communication 
between  his  children  and  their  ascendant  relatives  has  long  been 
keenly  discussed  in  France  (g).  The  weight  of  modern  authority 
on  the  point  seems  to  favour  the  view  that,  while  avoiding,  as  far 
as  possible,  any  derogation  from  the  father*s  rights,  the  tribunals 
may,  and  ought  to,  exercise  a  moderating  control  in  cases  where 
he  proposes  to  exercise  them  in  a  manner  which  would  entirely 
prevent  the  child  from  showing  to  his  ascendant  relatives  the 
respect  and  honour  due  to  them  as  well  as  to  his  father  (h). 
The  reason  is  that  the  child  owes  respect  to  his  ascendants 
between  whom  and  himself  there  is  the  reciprocal  duty  of 
maintenance. 

Bights  and  Ihities  ixLcident  to  the  Parental  Power. — It  may  be 
premised  that  the  parental  power  belongs  to  the  category  of  ques- 
tions of  public  order,  and  consequently  private  conventions  in  deroga- 
tion of  it  are  null  (i).  On  this  principle  it  is  agreed  that  clauses  in  a 
marriage  contract  by  which,  where  the  spouses  w-ere  of  different 
religious  beliefs,  the  husband  consented  to  the  sons  of  the  marriage 
being  brought  up  in  his  faith,  and  the  daughters  in  that  of  the 
wife,  are  null  and  void  (k). 

The  primary  duty  among  those  inculcated  on  children  by  the 
Code  Civil  is  that  the  child,  at  every  age,  owes  honour  and  respect 
to  his  father  and  mother  (Z).  There  has  been  considerable  dis- 
cussion and  controversy  as  to  whether  this  provision  carried  with 
it  any  civil  consequences  (//t).  Perhaps  it  may  best  be  regarded  as 
an  enunciation  of  a  principle  which  affords  a  juridical  basis  for 
the  whole  structure  of  the  provisions  regarding  the  relative  rights 
of  parents  and  children  which  the  Code  Civil  contains. 

{g)  See  the  cases  cited  in  Dalloz,  (t)  Dalloz,  E^p.  ad  loc,  cU.,  s.   23  ; 

R§p.  ad  loc.  cit.t  s.  54 ;  Laurent,  iv.,  Demolombe,  vi.,  ss.  294  et  seq.     But 

p.  360,  8.  268.  see  infra,  p.  603,  as  to  the  exclusion 

{h)  See  Durante  v.  Chaulan  (1891), .    by    testators    of    the    father's    legal 

Dalloz,   1892,  I.,  p.  70  ;  Mousuier  v.  administration     over     property    be- 

Borgat  (1894),   Sirey,   1894,   i.,   240.  queathed  to  a  minor  chiltl. 
See  also  the  authorities  collected  in  (A)  iWci.  ;Ghiillouard,Tr.  duContrat 

Dalloz,  Suppt.  tit.  Puissance  Pater-  de  Manage,  I.,  p.  110. 
nolle,  68.  18—22;   Aubry  et  Bau  ?oc.  (Q  Art.  371. 

cit.;  Planiol,  Tr.  Eldm.  v.,  L,  n.  2483 ;  (m)  The  different  theories  are  col- 

Agen.,6Nov.,  1889,  D.P.'90,  ii.,  26;  lected   in    Dalloz,  Rep.  ad  loc.  cil.^ 

Cass.,  28  July,  1891,  D.  P.  '92,  i.,  70 ;  ss.  17—22. 
Cass.,  12  Feb.,  1894,  D.  P.  '94,  i.,  218. 
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Again,  the  child  is  not  permitted  to  quit  the  parental  roof 
without  his  father's  sanction,  unless  for  the  purpose  of  voluntary 
enrolment,  until  he  has  completed  his  eighteenth  year  (n).  The 
reason  for  this  exception  in  favour  of  military  service  is  thus 
stated  by  Pothier  (o) :  "  L'int6ret  public  Temporte  sur  I'int^ret  de 
la  puissance  paternelle.'*  The  law  of  July  15th,  1889,  dealing  with 
recruitment  for  the  army,  provides,  however,  that  if  the  recruit  is 
under  twenty  years  of  age  he  ought  to  be  furnished  with  the 
consent  of  his  father,  mother,  or  guardian,  and  that,  for  the  consent 
of  the  tutor,  the  authorisation  of  the  family  council  is  necessary. 

A  father  can  compel  his  minor  child  to  live  with  him,  and  if  he 
goes  away  to  return  by  authority  of  the  Court  manu  militai'i  if  he 
will  not  come  otherwise ;  according  to  many  authorities  it  is  not 
necessary  to  get  a  judgment.  The  judge  upon  the  mere  request 
of  the  father  can  order  the  public  officers  to  render  assistance  in 
compelling  the  child  to  return  (jp),  and  if  the  child  is  being  detained 
by  a  third  party  the  father  has  an  action  analogous  to  the  action 
of  revendication  for  his  recovery. 

The  parental  power  carries  with  it  the  right  of  correction.  The 
provisions  of  the  Code  Civil  on  this  point  are  not  intended  to  inter- 
fere with  the  right  of  parents  to  inflict  moderate  corporal  punish- 
ment, or  other  punishments  of  a  similar  character,  on  their 
children  {q).  The  Code  deals  with  offences  of  a  more  serious  kind 
than  the  class  of  offences  for  which  such  punishments  are  adequate, 
and  it  creates  a  twofold  remedy.  If  the  child  has  not  yet  reached 
the  commencement  of  his  sixteenth  year  the  father  may  apply  to 
the  President  of  the  Tribunal  of  the  arrondissement  for  an  order 
for  the  arrest  of  the  child,  and  his  detention  (r)  for  a  period  not 
exceeding  one  month.  The  magistrate  has  no  option  in  the 
matter ;  his  sole  function  is  to  legalise  the  father's  action.  He  is 
not  entitled  to  judge  of  the  propriety  of  the  application,  or  even  to 

(n)  Art  374.    la  Belgium  a  minor  8.    550 ;    Demolombe,    vi.,    p.     235, 

child  is  not  permitted  to  leave  the  as.  309  et  seq,  ;  per  contra,  Laurent, 

parental    roof,    even    for    voluntary  iv.,  s.  275. 
enrolment:  Cod.  Civ.,  tit.  ix.,  art.  374.  (0  ^b    to    the    establishments   in 

(o)  Tr.  des  Personnes,  I.,  6,  s.  2.  which  children,  detained  by  way  of 

(p)  Baudry-Lacantinerie  Ch6neaux  paternal    correction,  are   placed,  see 

etBonne-Carr^re,Personne,iv.,n.  134;  decree  of  November  11th,  1885,  arts, 

but  see  Laurent,  iv.,  s.  272.  30,  31.     See  also  law  of  Augtist  5th, 

iq)  See  Aubry  et  Rau,  VL,  p.  78,  1850. 
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learn  the  grounds  on  which  it  is  made.  In  this  case  the  father 
proceeds  by  way  of  authority  {par  voie  iVantorite)  («).  On  the 
other  hand,  where  the  child  is  above  sixteen  (/),  where  the  father 
has  re-married  («)»  or  where  the  child  has  personal  property  (x),  or 
exercises  a  profession  (y),  the  father  must  proceed  by  way  of 
requisition  {par  voie  de  requisition),  that  is  to  say,  by  a  formal 
application  to  the  magistrate,  who  will  consider  all  the  circum- 
stances, and  who  has  power  either  to  grant  his  permission  or  to 
withhold  it  {z).  Where  the  procedure  2?ar  voiede  requisition  applies, 
the  period  of  detention  is  not  to  exceed  six  months  {z).  The  magis- 
trate may  abridge  the  time  of  detention  claimed  in  the  father's 
application,  and  the  father  himself  may,  in  all  cases,  curtail  the 
period  of  detention  which  has  been  ordered,  or  for  which  he  has 
applied  (a).  In  neither  form  of  procedure  is  any  record  kept  or 
any  judicial  formality  observed,  with  the  exception  of  the  order  of 
arrest,  and  in  that  no  grounds  for  its  issue  are  stated  {b).  The 
mother,  surviving  her  husband  and  not  being  re-married,  may 
exercise  the  right  of  detention,  but  only  by  way  of  authority  and 
with  the  concurrence  of  the  two  nearest  parental  relatives  (c). 

Termination  of  the  Parental  Power. — The  parental  power 
terminates  on  the  majority  of  the  child  (d)  and,  before  majority, 
on  his  emancipation  («) ;  or  on  forfeiture  {d4clUance),  as  regards 
his  parents. 

Down  to  1889,  forfeiture  of  the  parental  power  was,  strictly 
speaking,  incurred  by  parents  in  one  case  only,  viz.,  on  conviction 
for  having  conduced  to,  or  facilitated,  the  prostitution  or  corruption 


(<)  Arts.  375,  376.  cases  are  to  be  entered  on  the  registers 

(Q  Art.  877.  of  the  establishments  in  which  chi Idren, 

(«)  Art.  380.  detained  by  way  of  paternal   oorrec- 

(o;)  Art.  382.    In  this  case  the  child  tion,  are  placed.    If  the  legality  of 

has    the   right    to    memorialise    the  such  detention  is  challenged  it  may  be 

magistrate  {ibid,),  proved  by  the  production  of  the  order 

{y)  Art.  382.  of  arrest,  delivered  or  renewed  by  the 

{z)  Ai't.  377.  magistrate, 

(a)  Art.  379.     The  father  is  bound  (c)  Art.  381. 

to  sign  an  undertaking  to  pay  all  costs  {d)  Art.  372.    As  to  the  attainment 

and  to  furnish  suitable  aliment  (art.  of  majority,  see  art.  388,  and  ante, 

378).  p.  432. 

(h)  Art.  378.    The  law  of  Decern-  (e)  Art.  372.     As  to  emancipation, 

ber    11th,   1885,    provides    (art.    31),  see  arts.  476,  et  seq,  and  ante,  p.  455. 

similarly,  that   no   records    of    such 
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of  their  children  (/).  To  a  certain  extent,  the  serious  blank  in  the 
law,  left  by  the  absence  of  any  provisions  for  the  withdrawal  of 
parental  power  from  parents  who  abused  it  in  other  and  more 
common  ways,  was  supplied  by  the  action  of  the  tribunals.  A 
distinction  was  drawn  between  deprivation  of  parental  power  and  a 
modification,  or  limitation,  of  its  exercise  (^y) ;  and  by  the  aid  of 
this  distinction  a  real  cheek  was  placed  on  parental  misconduct  or 
neglect  (A).  But  decisions  of  this  character,  although  strongly 
supported  by  one  school  of  commentators  (i),  were  attacked  with 
equal  strenuousness  by  another  as  usurping  the  functions  of  the  legis- 
lator (ft).  The  controversy  has  now  been  settled  by  the  law  of  July 
24th,  1889  (/),  which  provides  (a)  for  the  forfeiture  of  the  parental 
power,  as  of  right  in  certain  cases  of  parental  misconduct  and  as  a 
matter  of  judicial  discretion  in  others  (m),  (b)  for  the  organisation 
of  the  guardianship  in  cases  of  forfeiture,  and  (c)  for  the  restitution 
of  the  parental  power  on  the  rehabilitation  or  amended  conduct, 
within  a  certain  period,  of  the  parent  who  had  been  deprived  of  it. 
It  has  been  held  that  this  law  is  a  loi  de  police  et  de  surete  within 
the  meaning  of  art.  3  of  the  Civil  Code,  and  that,  consequently, 
foreigners  residing  in  France  can  be  deprived  of  the  parental 
power  (n) . 


(/)  Code  Penal,  arts.  334,  335. 

{(/)  See  X.  V.  P.  (1864),  Dalloz, 
1864,  i.,  301  ;  Chevandier  de  Valdiome 
V.  Chevandier  de  Yaldrdme  (1879), 
Dalloz,  1879,  i.,  223  ;  coutra,  Ghaz&l  et 
Monteil  v.  Bonhomme,  Trib.  Civ.  Puy 
(1869),  D.  1870,  3,  64. 

(h)  See  Gouverneurt;.  Ballot  (1854), 
C.  de  Paris,  DaUoz,  1855,  2,  247  ;  Wey 
V.  Wey  (1856),  Dalloz,  1856,  i.,  290; 
Oomparet  v,  Comparet  (1869),  Dalloz, 
18:)9,  3,  104. 

(i)  Deinolombe,  vi.,  ss.  365  et  seq, ; 
Aubry  et  Eau,  vi.,  p.  82,  8.'550. 

(/r)  E.g.,  Laurent,  iv.,  p.  386,  s.  291. 

(V)  Lois  Aunotees,  1886—1889, 
p.  772  ;  Ddlloz,  Suppt.  tit.  Puissance 
Patemelle,  ss.  28,  29. 

(m)  It  has  been  held  that  the 
tribunals  have  no  longer  any  power  to 
pronounce  partial  deprivation :  Bal- 
breck    v.    Fontet    (1898),     C.    Paris, 


Sirey,  1899,  2,  205  ;  B.  v.  C.  K.  (1901), 
Sirey,  1902,  2,  16. 

(n)  Lefevre-Gu6ter(1895),  C.Douai, 
Sirey,  1899,  2,  57.  See  also  1892, 
J.  p.  1.  Under  a  law  of  December 
5th,  1901,  a  father  or  mother  who 
has  been  deprived  of  the  parental 
power,  and  who  fails  to  deliver  up  the 
child  to  those  who  have  a  right  to  its 
custody,  incurs  Hability  to  a  maximum 
punishment  of  three  years'  imprison- 
ment and  a  fine  of  5,000  francs :  Sirey, 
Lois  Annot.,  1902,  pp.  385,  386.  See 
law  of  19th  April,  1898,  for  preven- 
tion of  cruelty  to  children,  Ann.  de 
Leg.  Fran.  (1899),  pp.  261,  277.  In 
Belgium  the  jurisprudence  gives  tie 
Court  the  right  to  restrain  the  parental 
authority  in  serious  circumstances  and 
only  if  the  interest  of  the  child  require  i 
it:  Ghent,  9th  Feb.,  1895  ;  Paa*  1896, 
ii.,  88. 
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Legal  Administratioii  involved  in  the  Parental  Power. — The  father 
is,  daring  the  marriage,  the  administrator  of  the  personal  property 
of  his  minor  children  (r;).  He  is  accountable,  as  a  viandataire, 
for  both  the  corpus  and  the  income  of  property  of  which  he  has 
not  jihe  enjoyment ;  and,  as  a  usufructuary,  for  the  corpus  only  of 
property  of  which  he  has  the  usufruct  (o).  There  has  been  much 
controversy  in  France  as  to  the  points  of  analogy  between  this 
legal  administration,  incidental  to  the  parental  power,  and  ordinary 
guardianship  (/?).  It  appears  now  to  be  settled  (a)  that  no 
family  council  or  sub-guardian  is  to  be  associated  with  the  father  in 
his  legal  administration  {q)  ;  (b)  that  his  property  is  not  subjected  lo 
the  legal  hypothec  which  minors  enjoy  over  the  property  of  their 
guardians  ;  (c)  that  he  is  liable  to  be  deprived  of  the  administration 
for  notorious  misconduct  (r)  ;  (d)  that  he  is  under  the  same  liability 
as  a  guardian  in  regard  to  making  an  inventory.  On  the  question 
as  to  the  authorisation  (if  any)  required  for  his  acts  several  different 
theories  have  prevailed.  The  prevalent  view  now  seems  to  be  that 
the  father  requires  judicial  confirmation  for  acts  of  disposition  («).^ 
It  may  now  also  be  taken  as  decided  that  a  clause  in  a  testament 
depriving  a  father  of  the  legal  administration  of  property  bequeathed 
to  a  minor  child  is  valid  {t). 

Legal  TJsuihict  conferred  by  the  Parental  Power. — The  father 
during  the  marriage,  and,  on  the  dissolution  of  the  marriage,  the 
surviving  parent,  has  the  enjoyment  of  the  property  of  their 
minor  children  up  to  the  completion  of  their  eighteenth  year,  or 
their  emancipation  before  that  age  {u). 

Granted  as  an  indemnity  for  the  obligations  which  the  parental 

(o)  Art.  389.  deaux,  Sirey,  1903,  2,  pp.  1,  4. 

{p)  The   different    authorities    are  {t)  See  Pinel  v,  Laveine  (1870),  C. 

collected  in  Dalloz,  Suppt.  tit.  Puis-  Orleans,  Dalloz,  1870,  2,  49;  1872,  i., 

sanoe  Patemelle,  ss.  94 — 97.  128  ;  Lecomte-Launois  v.  Bacot  (1874), 

(g)  See  Pelpel  v.  Minard  (1894),  C.  0.  Nancy,  Dalloz,  1875,  2,  182 ;  Tr^sy 

Paris,  Sirey,  1897,  2,  265  ;  Dumenil  v.  Guenot  (1881),  Dalloz,  1882,  i.,  22  ; 

V,  Ohemin  de  Per  de    TEst    (1898),  Genevier    v.    Genevier     (1894),     C. 

iiirey,  1899,  2,  316 ;  Cotty  r.  Bretel  Orleans,  Sirey,  1894,  2,  303 ;  Bureau 

<1903),  Sirey,  1903,  i.,  78  ;  Morlot  v.  v.  Kogiers  (1895),  C.  Orleans,  Sirey, 

Morlot  -  Beguin    (1900),    C.    Dijon,  1895,  2,  244. 
Sirey,  1903,  2,  1.  {n)  Art.  384.     The  parent  against 

(r)  Duchdtel  v,  Duchitel  (1901),  0.  whom  a  divorce  has  been  pronounced 

Paris,  Sirey,  1903,  2,  10.  has  no  right  to  the  legal  usufruct,  and, 

(9)  Morlot    r.    Morlot-Beguin,    uhi  in  the  case  of  the  mother,  it  ceases 

supra ;  Ferret  v,  Lecors(1901),  C.  Bor-  with  her  second  marriage  (art.  386). 
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power  imposes,  this  legal  usafruct  differs  from  ordinary  usufract  in 
certain  respects.  Thns,  unlike  an  ordinary  usufruct  (^r),  it  is  not 
capable  of  being  charged  or  sold  {y),  and  the  father  or  mother  who 
preserves  movables  in  kind  during  the  usufruct  is  bound,  on  its 
conclusion,  to  account  for  deterioration  caused  by  use  or  time(ir). 
The  usufruct  extends  to  all  the  property  of  the  child  except  (a)  that 
acquired  by  his  own  work  or  separate  industry  (a) ;  (b)  property 
bequeathed  on  the  express  condition  that  the  father  or  mother 
should  not  enjoy  it  {h)  ;  (c)  property  coming  from  a  succession  of 
which  the  father  or  mother  has  been  declared  unworthy  (c).  The 
usufruct  is  charged  (d)  with  the  charges  that  fall  on  usufruc- 
tuaries {e) ;  with  the  education,  etc.,  of  the  children,  with  the  payment 
of  arrears,  or  interest  on  capital,  and  with  the  funeral  expenses  or 
expenses  of  the  last  illness. 

The  legal  usufruct  terminates  (a)  on  the  completion  by  the  child 
of  his  18th  year,  or  emancipation  before  that  age  (/) ;  (b)  on  divorce 
ks  regards  the  parent  against  whom  such  divorce  has  been  pro- 
nounced (g),  and,  as  regards  the  mother,  on  her  second  marriage  (<;) ; 
(c)  on  default  of  an  inventory  of  the  goods  of  the  community 
on  the  death  of  either  spouse  Qi) ;  (d)  on  the  death  of  the  survivor 
of  the  father  and  mother  or  of  the  child  (i) ;  (e)  on  abuse  of  his  rights 
by  the  usufructuary  (A) ;  (f)  on  exclusion  of  either  parent  from  a 
succession  on  the  ground  of  unworthiness  so  far  as  that  succession  is 
concerned  (0. 

Power  over  Natural  Children  (?w). — Equally  with  the  legitimate 
child,  the  natural  child  owes  honour  and  respect  to  his  parents. 


(«)  Arts.  595,  2118,  2204.  (c)  See  arts.  600—616. 

iy)  Aoibry  et  Rau,  vi.,  p.  84,  s.  550  (/)  Art.  384. 

hia ;  Dalloz,  Suppt.  ad  loc.  crt.,  s.  104 ;  {g)  Art.     386.      See    Beymond    v. 

Laurent,  iv.,  p.  430,  s.  328.  Labaume  (1900),  0.  Grenoble,  Sirey, 

(z)  Aubry  et  Rau,  uhi  supra^  p.  85,  1903,  2,  9,  and  nn.  (1)  (5),  in  which  all 

8.  550  his  ;  Demolombe,  vi.,  b.  524.  the  authorities  are  collected.     AUUr^ 

(a)  Art.   387.      It    has   been    held  as    regards     aSparcUion     de     corps : 

that  profits  derived  by  the  child  as  a  Duchitel    v,     Duchdtel    (1901),    C. 

ammanditaire  in  a  commercial  society  Paris,  Sirey,  1903,  2,  10  ;  and  see  n.  1. 

do  not  come  within  this  exception :  {h)  Art.  1442. 

Mazurier  v.  Mazurier  (1878),  0.  Paris,  (t)  See  arts.  384,  617. 

DaUoz,  1878,  2,  131 ;  1879,  1,  224.  {k)  See  art.  618. 

(6)  Art.  387.  (/)  Art.  730. 

(c)  See  art.  730.  (m)  As  to  consent  to  marriage,  see 

{d)  Art.  385.  art.  159. 


Digitized  by 


Google 


POWER   OVER   NATURAL  CHILDREN.  505 

The  right  of  custody,  education,  and  correction  passes  to  the  parent 
who  has  been  the  first  to  acknowledge  the  child.  If  both  parents 
acknowledge  it  simultaneously  the  authority  belongs  to  the  father. 
On  the  death  of  the  parent  exercising  the  parental  authority,  it 
passes  to  the  survivor  (n).  The  tribunals,  however,  exercise  a 
discretionary  power,  in  the  interest  of  natural  children,  as  to  whether 
the  parental  power  should  be  exercised  by  the  father  or  the  mother  (n). 
According  to  the  new  law  the  legal  administration  and  the  legal 
usufruct  belong  to  the  natural  parent  (o),  who  exercises  the 
paternal  authority  subject  to  the  condition  that  his  administration  is 
controlled  by  a  subrogate  tutor.  But  the  natural  father  and  mother 
have  the  right  to  demand  aliment  from  their  children  in  case  of 
need  (j^). 

SECTION  III. 
Other  Systems. 

The  subject  may  be  dealt  with  on  similar  lines  for  other 
systems  and  in  particular  for  those  of  Germany,  Italy,  Spain^ 
and  Switzerland. 

(I.)  Over  whom  exercised. — In  all  systems  the  parental  power  is 
only  applicable  to  minors,  that  is  to  say,  to  persons  who  have  neither 
attained  majority  (q),  nor  been  emancipated  and  declared  major 
by  judicial  authority  at  a  lesser  age.  In  Italy  emancipation  is 
acquired  by  marriage  (?•),  or  by  declaration  made  by  the  parent 
exercising  this  power,  in  respect  of  any  child  who  has  attained 
eighteen  years  («).  In  Hungary  minority  may  be  prolonged  by 
decree  of  the  tribunal  in  case  of  physical  or  psychical  defects  for  an 
indeterminate  time  (Q.    In  Germany  minority  may  be  determined 

(/i)  Loi  du  2  juill.  1907,  repealing  tit.  Puissance  Patemelle,  s.   195,   as. 

art.  383  of  C.  C.    See  Demolombe,  vi.,  regards  the  legal  administration,  and 

66.    626—629  ;    Aubry    et   Eau,   vi.,  Suppt  eodem  verbo,  8.  135,  as  regards 

p.  211,  8.  571.     Paris,  May  10th,  1894.  the  legal  usufruct. 

(o)  Loi  du  2  juill.  1907,  adding  to  (p)  See    Demolombe,    iv.,    s.    18  ; 

arts.  384,  389  of  C.  C.    The  law  also  Aubry  et  Eau,  vi„  p.  214,  s.  571. 

applies  the  provisions  of  the  existing  [q)  Kg,t   Italy,    C.    0.,    art.    323 ; 

law  as  to  the  guardianship  of  legitimate  Grermany,  C.  C,  art.  1626. 

children  to  natural  children,  and  ex-  (r)  Oiyil  Code,  art.  310. 

tends    to   Algeria  and  the   Colonies.  («)  0.  C,  art.  311. 

For   the   old   law   see    Dalloz,  E^p.  (t)  Law  XX.  of  1877,  arts.  8,  9. 
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before  attaining  the  age  of  majority  (twenty-one  years)  by  the 
minor  being  declared  of  full  age  by  the  Guardianship  Court  after  the 
person  has  attained  eighteen  years  (?/).  The  power  can  be  exercised 
with  regard  to  legitimate  children  and  children  of  a  putative 
marriage,  but  not  over  illegitimate  children  (x). 

In  Spain  unemancipated  legitimate  children,  natural  acknow- 
ledged children,  and  adopted  children  are  subject  to  this  power  {y). 
Under  the  Swiss  Code  childfen  are  subject  to  the  parental  power 
80  long  as  they  are  not  emancipated,  and  also  if  they  are  interdits^ 
unless  a  guardian  is  appointed  by  the  proper  authority  (z).  The 
age  of  majority  is  twenty;  but  infants,  if  over  eighteen,  may  be 
emancipated  by  marriage  or  by  the  supervising  guardianship 
authority,  with  the  consent  of  the  parents  (a). 

In  the  case  of  illegitimate  children,  the  general  rule  recognised 
by  the  Civil  Codes  of  most  countries  (i),  which  follow  the  lines  of  the 
French  Civil  Code,  is  that  both  parents  have  equal  rights  so  far  as 
they  have  recognised  the  child,  but  the  rule  is  to  give  the  guardian- 
ship to  the  father  in  Italy  (c),  Spain  (rf),  and  Portugal  (e).  But  in 
Chili,  where  this  rule  prevails  (/),  the  care  of  sons  under  five 
years  and  all  daughters  is  given  to  the  mother  {g),  and  in  other 
countries  the  Courts  generally  exercise  their  discretion  by  giving 
the  control  to  the  mother  (Z^.  In  Hungary  an  illegitimate  minor 
is  also  under  the  guardianship  of  bis  mother,  and  if  she  be  also  a 
minor  the  child  is  subject  to  an  official  guardian. 

Under  the  Swiss  Code  the  parental  power  ovei*  illegitimate 
children  is  determined  by  the  guardianship  authority.    If  the  child 


(w)  0.  C,  artfl.  3,  4,  6,  1626.  Canada,  art  240. 

{x)  Art.    1707.     Schuster,   German  (c)  Code  Civil,  art.  184,  followed  in 

Civil  Law,  s.  443 ;  1899,  J.  254,  259  ;  Malta,  Ord.  1  of  1873,  s.  104,  s.  2. 

1900,  J.  535—539.     So  in  Austria.  {d)  Code  Civil,  art.  154. 

{y)  Civil  Code,  art.   154;    and  see  (c)  Code  Civil,  arts.  138,  166. 

1901,  J.  182.  (/)  Code  CivQ,  art.  276. 

(z)  S.  273.    As  to  the  existing  law,  {y)  Jbid,,  art.  278.    The  same  prin- 

seeHuberjSchweizirischesPrivatrecht,  ciple  has  been  adopted  by  the  Courts 

i.,  474 — 478.  in    Lower    Canada :    see    Dubois    r- 

(a)  S.  15.  Hubert  (1846),  7  L.  C.  J.  290. 

(6)  See,     for     example,     Holland,  {h)  A   provision  to  that    effect    is 

C.  C,  art.  408,  modified  by  the  law  of  embodied  in  the  Code  of  Austria,  ai-t. 

February  6th,  1901 ;  Spain,  art.  154;  166,  and  the  law  of  Finland,  August 

Italy,  art.   184;   Portugal,   arts,    166  19th,  1898,  arts.  15,  24,  and  34. 
and    167 ;     Chili,    art.    276 ;    Lower 
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remains  with  the  mother,  the  power  may  be  conferred  on  her  (i) ; 
if  it  is  recognised  by  the  father,  or  if  a  declaration  of  full  paternity  (k) 
is  made,  the  power  may  be  conferred  either  on  him  or  on  the 
mother  (Z),  or  the  mother  may  have  the  power  until  the  child  has 
attained  a  certain  age,  and  the  father  afterwards.  The  mother  is 
entitled  to  reasonable  personal  intercourse  with  it,  even  if  it  is 
mider  the  father's  power  (m) ;  and  the  rights  of  the  father  and  the 
mother  over  the  child's  property  are  determined  by  the  guardianship 
authority  in  cases  where  it  confers  the  parental  power  upon  eitlier 
of  them  (n). 

(II.)  By  whom  exercised. — In  the  Italian,  German,  and  Spanish 
systems  the  father,  while  living  and  capable  of  acting,  exercises  the 
power  primarily,  subject  to  defined  restrictions  in  certain  events, 
and  upon  his  death  or  inability  to  act  the  mother  succeeds  to  it  (o), 
flubject,  however,  in  the  case  of  Italy,  to  any  conditions  laid  down 
by  the  husband,  by  will  or  notarial  act,  as  to  the  education  of  the 
children  or  the  management  of  their  property  {})),  A  similar  system 
is  adopted  by  the  Austrian  and  Hungarian  laws.  In  Portugal, 
although  this  power  is  conferred  conjointly  on  the  father  and 
mother,  and  the  mother  has  a  right  to  be  consulted  in  all  matters 
affecting  the  children,  the  father  exercises  the  power  during  their 
joint  lives  (g).  In  Switzerland  the  parental  power  is  exercised  by 
the  parents  jointly  during  the  marriage,  with  a  preference  to  the 
husband,  if  they  differ.  After  the  death  of  either  of  the  parents  the 
power  is  exercised  by  the  other,  and  in  case  of  divorce  by  the  spouse 
to  whom  the  custody  of  the  children  has  been  granted  (r). 

Oermany. — This  subject  is  dealt  with  in  detail  in  the  German 
Civil  Code. 

Father's  Power. — Under  German  law  the  power  is  primarily  vested 
in  the  child's  father  («).  It  comes  to  an  end:  (a)  by  the  father's 
death  or  judicial  declaration  of  death ;  (b)  by  forfeiture,  in  the  event 

(t)  S.  a24.  (r)  Federal  Code,  s.  274.     As  to  the 

{k)  Above,  p.  339.  existing    law,    see    Iluber,    Schwei- 

(/)  S.  325.  zeiisches  Prlvati-echt,  i..  432—436. 

(«i)  S.  326.  (s)  When  for  any  special  rea«}on  a 

(n)  S.  3*J7.  curator  has  to  be  appointed  for  the 

(o)  Italy,   Civil    Code,   arts.   220 —  child  in  any  matter  affecting  its  person 

235;  Spain,  art.  154;  Germany,  arts,  or    property,   the    father's  power   as 

1679,  1684.  regards  such  matter  remains  in  abey- 

(/))  Kg,,  Italy,  C.  C,  art.  235.  auce.    When  as  regai-ds  u  paiticular 

{q)  C.  C,  art.  138.  matter  affecting  both  the  person  and 
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of  the  father  being  found  guilty  of  a  criminal  offence  affecting  the 
child  and  being  sentenced  in  respect  thereof  to  penal  servitude  or 
imprisonment  for  a  period  exceeding  six  months  (0;  (c)  by  the  coming 
of  age  or  by  the  death  of  the  children  over  whom  the  power  is 
exercised. 

As  regards  the  care  of  the  child's  person  the  power  is  exercised 
jointly  with  the  mother,  the  father's  vote  prevailing  in  the  event  of 
a  difference  of  opinion  (u). 

On  the  marriage  of  an  infant  daughter  the  parental  power 
continues,  but  the  control  over  the  daughter's  person  comes  to  an 
end  except  in  so  far  as  such  control  involves  the  statutory  agency 
in  matters  affecting  such  daughter's  person  (x). 

The  power  is  suspended :  (a)  while  the  father  is  under  guardian- 
ship or  curatorship  on  the  ground  of  physical  or  mental  defects  or 
dipsomania  or  extravagance  (y);  (b)  if,  in  the  opinion  of  the 
Guardianship  Court,  the  exercise  of  the  power  will  in  fact  be 
prevented  for  a  considerable  period.  In  either  case  the  right  of 
usufruct  continues  if  the  suspension  takes  place  during  the 
subsistence  of  the  marriage.  If  the  power  is  suspended  on  any  of 
the  grounds  mentioned  under  (a)  the  father*s  rights  as  to  the  care 
of  the  child's  person  are,  during  the  suspension  (^),  exercised  jointly 
with  the  father's  guardian  or  curator,  the  latter  having  a  pre- 
ponderating vote  in  the  event  of  any  difference  of  opinion.  Subject 
to  these  exceptions  the  father  ceases  to  exercise  the  parental  power 
during  the  suspension.  The  suspension  comes  to  an  end  on  the 
termination  of  the  disability  by  which  it  was  caused ;  in  the  case 
mentioned  under  (b)  the  termination  of  the  disability  must  be 
established  by  a  declaration  made  by  the  Court  (a). 

The  divorce  or  judicial  separation  of  the  parents  affects  the  care 
of  the  child's  person  in  the  manner  stated  below  {aa),  but  does  not 
otherwise  affect  the  parental  power. 

the  property  of  the  child  a  curator  is  the  father  is  a  minor  whose  marriage 

appointed  for  one  of  these  purposes  has  not  been  impugned  the  power  is 

only,  the  Guaiilianship  Court  decides  suspended  while  the  father*s  minority 

in    the    event  of   any   difference   of  continues. 

opinion    between    the     father     and  {z)  In  the  case  of  real  insanity  the 

curator  (arts.  1628,  1629).  power  would  be    suspended   on   the 

(t)    Arts.  1627,  1679,  1680.  ground  mentioned  under  (b). 

(tt)  Art.  1634.  (a)  Arts.  1676—1678. 

{r)  Art.  1633,  (aa)  See  pp.  610,  613,  post 

(v)  In  the  exceptional  cases  in  which 
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The  father's  powers  as  regards  the  care  of  the  child's  person  and 
those  as  regards  the  management  of  the  child's  property  may 
also  be  separately  restricted  or  withdrawn  in  one  of  the  modes 
mentioned  below  {b). 

Mother's  Power. — The  parental  power  becomes  vested  in  the 
mother  in  any  case  in  which  the  father's  power  comes  to  an  end  by 
his  death,  judicial  declaration  of  death,  or  by  forfeiture  (c).  It 
comes  to  an  end  in  the  same  events  as  those  by  which  the  father*s 
parental  power  is  terminated,  and  also  in  the  event  of  the 
mother's  re-marriage  (d). 

During  a  suspension  of  the  father's  parental  power,  and  also 
during  the  continuance  of  any  temporary  disability  of  the  father, 
while  he  and  the  mother  are  not  divorced  or  judicially  separated, 
the  mother  is  entitled  to  exercise  the  parental  power  without,  how- 
ever, becoming  entitled  to  the  usufruct  of  the  child's  property, 
which,  as  mentioned  before,  remains  vested  in  the  father  during 
the  suspension.  If  on  the  other  hand  the  child's  parents  are 
divorced  or  judicially  separated,  the  Guardianship  Court  may, 
during  a  suspension  of  the  father's  powers,  authorise  the  mother  to 
exercise  the  parental  power,  including  the  right  of  usufruct,  but  this 
can  only  be  done  in  a  case  in  which  there  is  no  prospect  of  a  speedy 
termination  of  the  suspension  (e). 

The  mother's  parental  power  involves  the  same  rights  and  duties 
and  is  subject  to  the  same  possible  restrictions  and  the  same  rules 
as  to  suspension  as  the  father's  parental  power,  unless  the 
Guardianship  Court  appoints  an  assistant  guardian,  in  which  event 
the  mother's  powers,  in  so  far  as  they  involve  the  management  of 
property,  are  considerably  curtailed.  An  assistant  guardian  is 
appointed :  (a)  if  the  father,  being  in  possession  of  the  parental 
power  at  the  time  of  his  death,  has  directed  such  appointment  by 
any  testamentary  disposition ;  (b)  on  the  mother's  application ; 
(c)  if  the  Court  on  certain  specified  grounds  is  of  opinion  that  such 
appointment  is  for  the  child's  benefit. 

The  Court  on  making  the  appointment  determines  whether  the 
assistant  guardian's  functions  are  to  be  general  or  restricted  to 
special  matters;   in  the  event  of  the  appointment  being  made 


(6)  See  pp.  512,  515.  {d)  Arts.  1686,  1697. 

(c)  Arte.  1684,  1685^  (0  Art.  1685. 
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pursuant  to  a  testamentary  disposition  on  the  father's  part  contain- 
ing any  directions  as  to  the  extent  ol  the  powers,  such  directions 
have  to  be  followed.  He  has  to  supervise  and  control  the  mother's 
exercise  of  the  parental  power,  in  so  far  as  it  comes  within  the 
range  of  his  functions,  and  the  mother  cannot  do  any  acts  coming 
within  such  range  without  the  assistant  guardian's  authorisation 
(which,  however,  may  be  replaced  by  the  sanction  of  the  Guardian- 
ship Court  (/). 

The  rules  as  to  the  selection,  appointment,  and  supervision  of  an 
assistant  guardian,  as  to  his  liability  and  his  claims,  as  to  his 
remuneration  and  as  to  the  termination  of  his  oflBice,  are  the  same 
as  the  rules  applicable  in  the  case  of  a  supervising  guardian  (g), 
but  an  assistant  guardian  appointed  on  the  mother's  application 
cannot  be  removed  without  the  mother's  consent.  On  any  suspen- 
sion of  the  mother's  parental  power  the  assistant  guardian's  office 
is  terminated  (h) , 

Guardian's  Power. — If  the  father's  power  is  terminated  in  any 
other  way  than  by  reason  of  the  child's  coming  of  age  or  by  reason 
of  its  death  it  becomes  vested  in  the  mother,  as  mentioned  above, 
if  she  is  living  and  capable  of  exercising  the  power.  If  she  is  not 
living  or  not  capable  of  exercising  the  power  a  guardian  must  be 
appointed  (i).  If  a  guardian  is  appointed  on  the  latter  ground  the 
mother  has  the  care  of  the  child's  person  jointly  with  the  guardian 
in  the  same  way  as  she  shares  it  with  the  father  while  he  exercises 
the  power  (k). 

While  the  father's  power  is  suspended  during  the  subsistence  of 
the  marriage  the  mother,  as  of  right,  exercises  the  power  in  the 
manner  mentioned  above,  if  she  is  living  and  capable  of  exercising 
it,  and  she  may,  as  mentioned  above,  be  authorised  to  exercise 
the  power  after  a  divorce  or  judicial  separation.  In  the  event 
of  her  not  being  capable  of  exercising  the  power,  or  not  being 
authorised  where  authorisation  is  necessary,  a  guardian  must  be 
appointed. 

If  in  any  case  in  which  there  is  no  proper  suspension  of  the 
power  the  father  is  in  fact  prevented  from  exercising  it,  the 
mother,  as^mentioned  before,  steps  in,  but  if  she  is  not  living  or 

(/)  Arts.    1686  —  1690  ;     see    also  {h)  Arts.  1694,  1695. 

arts.  1691—1693.  (t)  Art.  1773. 

{g)  Sea  post,  Guardianship.  {k)  Art.  1698. 
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is  incapable  of  exercising  the  power  the  Court  has  to  take  the 
necessary  steps  for  the  child's  protection,  including  the  appointment 
of  a  curator  (0.  If  the  father  is  deprived  either  of  the  care  of  the 
child's  person  or  of  the  management  of  the  child's  property  in  the 
manner  referred  to  below,  a  curator  must  be  appointed  {m). 

The  effects  of  a  termination  and  suspension  of  the  mother's 
power  are,  as  a  general  rule,  the  same  as  those  happening  on  the 
termination  or  suspension  of  the  father's  powers  in  a  case  in  which 
the  mother  is  unable  to  assume  or  exercise  the  power.  The  effects 
of  her  being  deprived  of  the  care  of  the  child's  person  or  of  the 
right  to  manage  its  property  are  also  similar,  except  that  the 
appointment  of  an  assistant  guardian  will  in  many  cases  be 
substituted  for  the  appointment  of  a  curator. 

If  the  mother's  parental  power  is  suspended  by  reason  of  her 
infancy,  a  guardian  must  be  appointed  for  the  child,  but  she  retaina 
the -care  of  the  child's  person,  and  the  guardian,  as  regards  her 
rights,  is  placed  in  the  position  of  an  assistant  guardian.  The 
guardian  in  such  a  case,  during  the  mother's  infancy,  acts  as  the 
child's  statutory  agent  even  in  matters  regarding  his  person  (n). 

(III.)  What  the  Power  includes. — The  power  includes  the  (1)  con- 
trol over  the  infant's  person ;  (2)  authority  to  act  on  his  behalf ; 
and  (8)  right  to  enjoy  the  income  of  his  property. 

Control  Over  the  InfSBtnt's  Person.— Italy. — The  parent  exercising^ 
the  power  is  entitled  to  determine  the  place  of  residence  of  the  child 
subject  to  it,  and  invoke  judicial  assistance  in  case  of  disobedience  (o)^ 
but  the  right  of  control  over  the  child's  person  does  not  go  so  far 
as  in  French  law  (p). 

Spain. — The  parental  power  carries  with  it  the  duty  of  main- 
taining and  educating  the  child,  and  the  right  of  moderate  correc- 
tion (q) ;   and  oflScial  support  will  be  given  to  parental  authority 

{I)  Arts.  1665,  1909.  regards  the  exercise  of  the  parental 

(m)  Arts.  1666,1670,  1909;  see  also  right:    Pnidhomme,    Introd.,  p.  xl., 

ait.  1628.  Rev.  Hist,  du  droit  Fran9ai8,  xii.,  40^ 

(ji)  Art.  1696.  The  Spanish  law  preserves  the  distinc- 

(o)  Arts.  221—223.    But  the  merits  tion. 
of  the  case  will  be  examined.  {q)  Civil  Code,  arts.  155, 156.    The^ 

(p)  Code  Civil,  arts.  375—381.    The  Code  does  not  affect   the  local   law 

Italian  Code,  unlike  the  French,  does  {fuero)  of    Navarre    as    to    parental 

not    distinguish    between    the    vote  power:  1893,  J.  1248,  Madrid. 
ctautoriU  and  the  voie  de  requisition  as 
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either  at  home  or  by  detention  of  the  child  elsewhere,  for  which 
alimony  must  be  provided  (r). 

Germany. — The  care  of  the  child's  person  incideucal  to  the 
parental  power  comprises :  (a)  the  statutory  agency  in  any  matter 
relating  to  the  child's  person  ;  (b)  the  right  and  duty  to  educate  («) 
and  control  the  child  (including  the  right  to  inflict  reasonable 
castigation  with  or  without  the  assistance  of  the  Guardianship 
€ourt,  and  to  determine  the  child's  place  of  residence  (t)  ;  (c)  the 
right  to  demand  the  restitution  of  the  child's  custody  from  any 
person  by  whom  it  is  unlawfully  detained  (w). 

The  Guardianship  Court  may  order  a  child  to  be  removed  from 
its  parents'  custody  and  to  be  sent  to  a  suitable  family  or  to  a 
school  or  reformatory  on  any  of  the  following  grounds  :  (a)  on  the 
ground  of  danger  to  the  child's  moral  or  physical  welfare  arising 
from  an  abuse  of  the  parental  power  or  from  dishonourable  or 
immoral  conduct  on  the  part  of  the  parent  exercising  the  parental 
power  {x) ;  (b)  in  so  far  as  State  Law  permits  (y)  in  the  case 
of  any  child  below  the  age  of  twelve  years  having  committed 
a  criminal  offence  or  in  any  case  in  which  the  child's  removal 
•appears  necessary  for  the  purpose  of  preventing  its  complete  moral 
depravation  (z). 

Where  a  young  person  between  the  age  of  twelve  and  eighteen  has 
committed  a  criminal  offence,  without,  however,  being  possessed  of 


(r)  Civil  Code,  arts.  157,  168. 

(«)  The  rules  as  to  religious  educa- 
tion of  children  are  determined  hy 
State  law  (Intr.  Statute,  art.  134),  and 
vconsiderahle  diversity  prevails  on  this 
suhject.  In  the  old  provinces  of 
Prussia,  and  also  in  Bhineland  and 
Westphalia,  children  must  ^be  edu- 
cated in  the  father's  religion  unless 
the  parents  come  to  a  contrary  agree- 
ment: see  the  Royal  Declaration  of 
Nov.  21st,  1803,  revoking  Prussian 
Landrecht  ii.,  2,  para.  76,  and  the  Eoyal 
Order  of  Aug.  17th,  1825. 

(t)  The  Austrian  Code  also  recog- 
nises the  right  of  moderate  correction, 
4ind  does  not  permit  the  father  to  have 
recourse  to  the  Court  except  where  the 
child  has  deserted  the  father's  roof 


(art.  145).  In  Hungary  a  minor 
under  sixteen,  in  the  case  of  disagree- 
ment with  his  father  as  to  his  future 
profession,  can  apply  to  the  Court. 
Law  XX.  of  1877,  art.  26. 

(m)  Arts.  1630,  1632  ;  as  to  the 
restriction  of  the  right  in  the  case  of 
married  daughters,  see  above,  p.  508. 

(x)  Arts.  1666,  1673,  1838. 

{y)  Thid  has  been  done  in  most 
German  States.  As  to  Prussia,  see 
the  Statute  of  1900  on  the  subject 
(Fursorgeerziehungsgesetz).  As  to 
other  States,  see  the  summary  in  Dr. 
Aschrott's  edition  of  the  last-mentioned 
Statute. 

(z)  Art  1838 ;  Intro.  Statute,  art. 
135  ;  Penal  Code,  s.  55,  as  amended  in 
1876. 
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sufficient  understanding  to  discern  the  criminality  of  the  act,  the 
Court  may  acquit  such  young  person,  but  on  doing  sj  may  order 
his  or  her  removal  from  the  parents'  custody  and  direct  him  or  her 
to  be  sent  to  a  suitable  family  or  to  some  school  or  reformatory  (a). 
Where  the  child's  parents  are  divorced  or  judicially  separated  {b) 
on  any  ground  other  than  the  insanity  of  one  of  them,  the  rules  as 
to  the  care  of  the  child's  person  are  as  follows :  (a)  where  one  of 
the  parents  is  declared  to  be  the  exdusively  guilty  party,  the  care 
of  the  child's  person  belongs  to  the  other  parent ;  (b)  where  both 
parents  are  declared  to  be  guilty  parties,  the  care  of  each  son  who 
has  not  attained  the  age  of  six  and  of  each  daughter  belongs  to  the 
mother,  and  the  care  of  each  son  who  has  attained  the  age  of  six  years 
belongs  to  the  father ;  (c)  the  Guardianship  Court  may  in  any  child's 
interest  make  such  other  dispositions  in  respect  of  the  care  of  such 
child's  person  as  it  may  think  fit,  and  may  rescind  such  order  when- 
ever it  ceases  to  be  required ;  (d)  the  parent  who  is  not  entitled  to  the 
care  of  the  child's  person  retains  the  right  of  access  to  the  child  subject 
to  such  regulations  as  the  Guardianship  Court  may  determine  (c). 

Switzerland. — Under  the  Code,  children  are  required  to  obey 
and  respect  their  parents.  The  parents  must  educate  their 
children  according  to  their  ability,  and  provide  proper  instruc- 
tion for  those  who  are  physically  or  mentally  weak  (d).  The  pro- 
fessional education  of  the  child  is  directed  by  the  parents,  who  must 
as  far  as  possible  take  account  of  his  or  her  bodily  and  mental 
faculties  and  inclinations  (e).  The  parents  also  control  the  religious 
education  of  the  child,  and  any  contract  which  tends  to  limit 
their  powers  in  this  respect  is  void  ;  but  a  child  of  sixteen  years  of 
age  may  choose  its  own  religious  belief  (/). 

Parents  are  entitled  to  use  such  methods  of  correction  as  may  be 
necessary  (g),  and  may,  if  such  a  course  is  rendered  necessary  by 
the   obstinate  and    ill-natured   resistance   of  the   child  to  their 

(a)  Penal  Code  s.  66.  declared  guilty  parties  (art.  1637). 

(6)  Where  the  marriage  is  dissolved  (c)  Arts.  1635,  1636. 

by  the  fact  that  a  second  mairiage  is  {fl)  S.  275. 

contracted  by  one  of  the  parents,  the  (e)  S.  276. 

other  being  judicially  declared  to  be  (/)  S.   277 ;   see  Huber,  Schweize- 

dead,   but  subsequently   found  to  be  risches  Privatrecht,  i.  423 — 432,  as  to 

living,  the  care  of  the  children  is  dis-  existing  law. 

posed  of  in  the  same  way  as  in  the  (y)  S.  278. 
case  of  both  parties  to  a  divorce  being 

B.C.L. — VOL.  11.  83 
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commands,  and  if  other  means  appear  unlikely  to  be  efifective,  place 
the  child  in  another  family  or  establishment,  or  the  guardianship 
authority  may  take  this  course  at  their  request  (/i).  If  the  parents 
neglect  their  duty,  the  necessary  steps  for  the  protection  of  the 
child  are  taken  by  the  guardianship  authority  (i),  which  may,  if 
the  child's  physical  or  mental  well-being  is  permanently  endangered, 
or  if  he  or  she  is  abandoned,  take  him  or  her  away  from  the  parents 
and  place  him  or  her  in  a  family  or  institution  (fc). 

Authority  to  Act  in  the  Infant's  Behalf. — Italy. — The  parent  exer- 
cising the  power  represents  the  child  in  all  civil  acts  and  manages  the 
child's  property.    He  may  not,  however,  except  in  cases  of  necessity 
or  for  the  obvious  advantage  of  the  child,  and  only  with  the  sanction 
of  the  civil  tribunal,  alienate,  mortgage,  or  pledge  the  child's  property, 
nor  contract  on  his  behalf  loans  or  other  obligations  exceeding  the 
limits  within  which  Italian  law  confines  the  mere  management  of 
property  (l).    To  get  in  capital  sums  or  to  sell  movables  subject 
to  deterioration,  judicial  authorisation  is  necessary,  and  it  can  only 
be  obtained  on  condition  of  the  sums  received  being  invested  to  the 
prsBtor's  satisfaction  (?;0«      Inheritances  to  which  the  child  may 
become  entitled  can  only  be  accepted  by  the  father,  on  his  behalf, 
with  benefit  of  inventory  (n).     In  the  event  of  conflicts  of  interest 
between  father  and  child,  ot  of  the  father's  inability  or  refusal 
to  accept  an  inheritance  on  his  behalf,  the  judicial  authority  may 
appoint  a  special  curator  for  the  child  (o).     In  the  event  of  the 
father  being  deprived,  on  personal  grounds,  of  parental  power,  the 
legal  usufruct  passes  to  the  mother  (j?). 

Only  the  father  or  the  child  and  persons  claiming  under  him  are 
entitled  to  allege  the  nullity  of  any  act  done  in  contravention  of 
these  provisions  (q). 

Spain. — The  parent  exercising  the  power  is  legal  administrator 
of  the  child's  property  (r).  As  regards  property  acquired  by  an 
unemancipated  child  by  his  labour  or  by  gift,  he  has  the  ownership 
of  it,  and  the  usufruct  of  it  belongs  to  the  parent ;  but  if  with 

(/i)  S.  284.  {p)ATt23\. 

{i)   8.283.  (9)  Art.  227.    Creditors  of  the  father 

(k)  S.  284.  or  child  can  exercise  this  right  by 

(/)   Art.  224.  subrogation  sanctioned  by  art.  1234  : 

(w)  Art.  225  Cass.  Naples,   January    24th,    1888  ; 

(w)  Art.  226.  Legge,  1888,  11.,  769. 

(0)  Arts.  224  and  226.  (r)  C.  C,  art.  159. 
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his  father's  consent  he  lives  away  from  his  father's  house  he  is 
regarded  as  emancipated  with  regard  to  his  property,  and  has  all 
rights  over  it  (s)>  As  regards  property  acquired  by  the  child  with 
the  fortune  of  the  parents,  they  have  both  the  usufruct  and  the 
ownership  of  it  unless  they  give  him  the  profits  which  he  earns 
therewith  (t).  The  unemancipated  child  has  the  usufruct  and  owner- 
ship of  property  given  or  bequeathed  for  his  education  and  instruc- 
tion, but  the  parent  has  the  administration  of  it  unless  the  donation 
or  legacy  otherwise  provides  (u).  A  father  is  subject  to  all  the 
obligations  of  ordinary  usufructuaries  and  a^lministrators  as  regards 
the  child's  property  over  which  he  has  such  rights,  and  an  inven- 
tory is  required  (x).  He  cannot  alienate  the  immovable  property  of 
a  child  of  which  he  has  the  usufruct  and  administration  except  for 
obvious  benefit  to  the  child's  estate,  and  with  proper  judicial 
sanction  (y).  Where  there  is  a  conflict  of  interest  between  the 
parents  on  the  one  hand  and  the  children  on  the  other,  a  guardian 
will  be  nominated  to  represent  the  children  (2:).  A  father  vfho 
acknowledges  or  adopts  a  child  acquires  no  usufruct  of  his  property, 
but  only  has  the  administration  of  it  on  giving  security  (a). 

Oermany. — The  parent  exercising  the  parental  power  is  the  child  s 
statutory  skgent  in  all  matters  relating  to  the  child's  property, 
subject  to  the  following  exceptions :  (a)  in  the-  case  of  certain 
specified  kinds  of  transactions  involving  a  conflict  of  interests 
between  the  parent  and  the  child  the  parent  is  not  entitled  to  act 
on  the  child's  behalf,  and  in  such  a  case  a  curator  must  be  appointed 
with  powers  to  act  for  the  child  ;  (b)  the  Guardianship  Court  may 
deprive  the  father  of  his  power  of  agency  as  to  any  transaction 
or  as  to  any  class  of  transactions  involving  a  conflict  of  interests 
between  the  parent  and  the  child.  In  either  case  a  curator  must 
be  appointed  with  power  to  act  as  the  child's  statutory  agent  for 
the  purpose  of  the  particular  transaction  or  the  particular  class 
of  transactions  (b). 

The  power  to  manage  the  child's  property  does  not  necessarily 
extend  to  the  whole  of  such  property  inasmuch  as  the  testator 

(«)  Art.  160.  s.  3,  tit.  v. 

(t)  Art.  161.  (y)  Art.  164. 

(w)  Art.  162.  (z)  Art  165. 

(x)  Art.   163 ;   cf.  arts.  471  et  seq,,         (a)  Art.  166. 
892  et  seq.,  and    Hypothecary  Law,  (b)  0.  C,  arts.  1630,  1909. 

33—2 
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or  donor  from  whom  any  property  is  derived  may  give  a  direction 
excluding  the  father's  power  of  management  (c).  In  so  far  as  the 
father  obtains  the  power  of  management  he  has  to  follow  the 
directions  of  any  testator  or  donor  from  whom  the  property  is 
derived;  unless  the  Guardianship  Court  in  the  child's  interest 
gives  leave  to  disregard  them  {d). 

By  virtue  of  the  power  of  management  the  parent  by  whom 
it  is  exercised  acquires  the  right :  (a)  to  take  into  his  possession 
and  give  a  valid  discharge  for  any  property  belonging  to  the  child ; 
(b)  to  sell  or  pledge  any  property  belonging  to  the  child  and 
to  make  any  other  disposition  affecting  the  child's  pecuniary 
interests,  but  subject  to  the  rule  stated  above  as  to  conflict  of 
interests,  and  as  regards  certain  specified  kinds  of  transactions 
subject  to  the  leave  of  the  Guardianship  Court.  An  object  which 
•cannot  be  sold  or  pledged  without  the  leave  of  the  Court  cannot  be 
handed  to  the  child  without  such  leave.  No  gifts  can  be  made  out 
of  the  child's  property,  excepting,  however,  any  gifts  required  to  be 
made  in  compliance  with  a  moral  duty  or  with  the  rules  of  social 
propriety.  Special  regulations  have  to  be  observed  as  to  the 
investment  of  any  money  requiring  investment  {e). 

On  the  death  of  the  parent  who  does  not  exercise  the  parental 
power,  the  parent  exercising  the  power  has  to  comply  with  the 
following  rules:  (a)  he  must  file  in  the  Guardianship  Court  an 
inventory  of  the  property  of  any  child  subject  to  the  parental 
power  existing  at  the  time  of  such  death  or  a  declaration  to  the 
•effect  that  no  such  property  exists ;  (b)  he  must  as  and  when 
any  property  at  any  subsequent  time  accrues  to  any  such  child 
while  remaining  subject  to  the  power  file  an  inventory  of  such 
property;  (c)  he  must,  if  he  intends  to  re-marry,  give  notice 
of  such  intention  to  the  Guardianship  Court  and  must  file  an 
inventory  of  the  whole  of  the  property  subject  to  his  powers  of 
management  (/ ). 

The  powers  of  management  of  the  parent  exercising  the  parental 
power  may  be  made  subject  to  the  control  of  the  Guardianship 
Court,  or  withdrawn  entirely,  or  precautionary  measures  may  be 
ordered  in  certain  specified  events  indicating  the  parent's  pecuniary 


(r)  Art.  1638.  (e)    Arts.  1641—1645. 

i^d)  Art.  1639.  (/)  Arts.  1640,  1669. 
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embarrassments  or  his  neglect  of  dutjig).  Where  the  parent 
exercising  the  parental  power  is  deprived  of  the  management  of  the 
child's  property,  the  right  of  usufruct  referred  to  below  (gg) 
ceases,  but  in  such  a  case  the  curator  who  manages  the  property 
has  to  hand  over  any  surplus  remaining  after  the  discharge  of  ail 
outgoings.  The  expenses  of  the  child's  education  may  for  this 
purpose  be  treated  as  outgoings  (h).  The  powers  of  management 
cease  ipso  facto  if  the  parent  exercising  them  is  adjudged  a  bank- 
rupt ;  they  may  be  reinstated  by  the  Guardianship  Court  on  the 
termination  of  the  bankruptcy  (i). 

On  the  termination  or  suspension  of  the  powers  of  the  parent 
exercising  the  parental  power,  or  on  the  withdrawal  of  the  powers 
of  management,  the  child's  property  must,  as  the  case  may  be, 
be  delivered  to  the  child  or  to  his  heirs  or  to  his  statutory  agent 
(who  us  shown  also  may  be  the  child's  mother)  with  a  full  account 
of  the  management  (k). 

Switzerland. — Under  the  Code  the  parents  administer  the  property 
of  the  child  so  long  as  they  possess  the  parental  power,  and  are  not  in 
general  required  to  furnish  accounts  or  give  security,  but  the  public 
authorities  in  matters  of  guardianship  have  a  general  power  of 
supervision  of  the  parents'  administration  (l).  Thus  after  the  disso- 
lution of  the  marriage  the  spouse  who  retains  the  parental  power 
must  furnish  to  the  guardianship  authority  an  inventory  of  the 
property  of  the  child,  and  also  give  notice  to  the  same  authority  of 
any  considerable  alteration  in  the  amount  or  investment  of  that 
property  (m). 

If  the  parents  commit  any  breach  of  duty  in  the  exercise  of  their 
rights  over  the  child's  property,  the  guardianship  authority  is 
required  to  take  such  steps  as  may  be  necessary  for  the  protection 
of  the  child  ;  and  it  may,  if  the  property  of  the  child  appears  to  be 
endangered,  put  the  parents  under  the  same  supervision  to  which 
an  ordinary  guardian  is  subject,  or  require  them  to  give  security  (n). 
The  parents  represent  the  child  as  against  third  persons  to  the 
extent  of  their  parental  power,  and  are  not  controlled  in  this  respect 

(g)  Arts.  1666—1668,  1670—1673.  betaken  during  the  period  of  transition, 

[gg)  See  p.  518.  see  arts.  1682, 1683 ;  see  also  art  1657. 
(70  Art.  1616.  (/)    Art.  290. 

(i*)  Art  1(M7.  (m)  Art  291. 

(A)  Ai't.1681  ;  as  regards  the  steps  to         (n)   Art.  297. 


Digitized  by 


Google 


618  THE   PARKNTAL   POWER. 

by  the  guardianship  authorities  (o).  The  capacity  of  a  child  under* 
parental  power  is  limited  in  the  same  way  as  that  of  a  person  under 
guardianship  (p) ;  thus  no  contracts  of  suretyship  can  be  entered 
into  on  his  or  her  behalf,  nor  will  he  or  she  be  bound  by  gifts  of 
large  amount  or  charitable  foundations  (Stiftungen)  made  or  consti- 
tuted at  his  or  her  expense  {q).  No  child  can  be  bound  by  a  con- 
tract entered  into  on  its  behalf  with  its  father  or  mother,  or  with 
a  third  party  in  the  interest  of  either  parent,  except  through  an 
assistant  guardian  {Beistand)  and  with  the  consent  of  the  guardian- 
ship authority  (r). 

TTsufruct. — ^Italy. — The  parent  exercising  parental  power  is  entitled 
to  the  usufruct  of  any  property  which  the  child,  subject  to  the 
power,  acquires  otherwise  than  for  valuable  consideration.  This 
right  of  usufruct  ceases  when  the  child  is  emancipated  or  attains 
majority  («).  This  legal  usufruct  does  not  apply  (1)  to  property 
bequeathed  or  given  to  the  child  with  an  express  direction  to  that 
effect,  which  direction,  however,  does  not  affect  any  property  to 
which  the  child  is  entitled  by  way  of  legitim  ;  (2)  to  any  property 
bequeathed  or  given  to  the  infant  for  the  purpose  of  starting  him 
or  her  in  any  profession  or  occupation ;  (8)  to  property  acquired 
by  the  child  by  way  of  legacy,  inheritance,  or  donation  accepted  on 
his  or  her  behalf  against  the  father's  wish;  (4)  to  the  infant's 
personal  earnings  (f).  The  usual  outgoings  are  charged  on  the 
income  (u). 

Oermany. — The  parent  exercising  the  parental  power  has  a  right 
of  usufruct  over  the  property  of  the  child  (x),  excepting,  however, 
the  so-called  free  property  of  the  child,  which  consists  of  (a)  objects 
intended  for  the  child's  personal  use;  (b)  the  child's  earnings; 
(c)  any  property  given  as  free  property  by  a  testator  or  donor. 
The  parent  entitled  to  the  right  of  usufruct  is,  generally  speaking, 
in  the  position  of  an  ordinary  usufructuary  (^),  but  subject  to  the 
following  modifications : — 

(o)  S.  279.  (u)  Art  230,  i.e.,  cost  of  mainten- 

(/>)  S.  280.  ance,  instruction,  etc. 

{q)  S.  408.  (ar)  In  contrast  to  this,  the  Austrian 

(r)  S.  282 ;  for  existing  law  see  Code,  art.  150,  requires  the  surplus  of 
Huber,   Schweiz.  Privatrecht,  i.  437      an  infant's  revenues  over  the  cost  of 

— 452.  his  maintenance  to  be  capitalised    or 

(«)  C.  0.,  art.  228.  his  benefit. 

(0  Art.  229.  (y)  C.  C,  arts.  1649—1652 
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(a)  "  Consumable  things  "  other  than  money  forming  part  of  the 
property  maybe  used  or  sold  by  the  parent  entitled  to  the  usufruct^ 
but  must  be  replaced  before  the  termination  of  the  usufruct.  The 
application  of  money  requires  the  sanction  of  the  Guardianship 
Court  {z). 

{b)  The  rules  as  to  the  outgoings  to  be  borne  by  the  parent 
entitled  to  the  usufruct  differ  somewhat  from  the  ordinary  rules 
relating  to  usufructuaries  (a). 

(c)  If  the  property  includes  a  business,  the  parent  entitled  to  the 
usufruct  may  appropriate  the  net  profit  of  each  year ;  if  in  any 
year  there  is  a  loss,  the  profits  of  the  following  years  must  in  the 
first  instance  be  applied  towards  making  good  such  loss  (6). 

(d)  The  property  subject  to  the  usufruct  is  available  for  the 
satisfaction  of  any  of  the  child's  creditors,  subject,  however,  to  the 
parentis  right  in  certain  specified  events  to  claim  restitution  out  of 
the  child's  free  property  (c). 

The  parent's  right  of  usufruct  cannot  be  transferred  to  any  other 
person  (rf). 

Hungary. — The  Hungarian  law  gives  to  the  father  or  mother 
exercising  parental  power  to  its  full  extent  the  right,  not  of  usufruct, 
but  of  administering  the  property  of  the  child  without  rendering 
accounts  of  the  income,  which  is  practically  equivalent.  This  right 
does  not  extend  to  the  personal  earnings  of  a  minor  more  than 
fourteen  years  of  age  if  he  maintains  himself. 

Spain. — The  Spanish  law  on  this  head  has  been  indicated 
above  (e), 

Switzerland. — Under  the  Swiss  Code  the  parents  are  entitled  to 
the  usufruct  of  the  child's  property  so  long  as  it  is  not  of  full  age, 
and  so  long  as  they  have  not  been  deprived  of  the  parental  power 
through  their  own  fault  (/).    But  the  usufruct  does  not  extend  to — 

(1)  Property  given  to  a  child  with  a  direction  that  it  is  to  be 
invested  so  as  to  return  interest  for  him  or  her,  or  to  be  placed  in 
a  savings  bank,  or  with  an  express  exemption  from  the  parents' 
usufruct  (flf). 

(2)  The  earnings  of  a  child  living  away  from  his  or  her  parents 

(2)  Art.  1653.  ((I)  Art.  1658. 

(a)  Compare  art.  1654  with  art.  1047.  {f)  See  p.  514. 

{b)  Art.  1655.  (/)  S.  292. 

(r)  Arts.  1659,  1660.  (</)  S.  294. 
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with  their  consent  (h).  But  such  a  child  owes  to  his  or  her  parents 
all  the  assistance  and  consideration  which  their  common  welfare 
requires  (f). 

(3)  So  much  of  the  child's  property  as  is  given  to  him  or  her  by 
the  parents  for  the  purpose  of  exercising  a  trade  or  profession  (A). 

Property  falling  within  class  (1)  is  administered  by  the  parents 
unless  there  is  an  express  direction  to  the  contrary ;  that  which 
falls  within  classes  (2)  and  (8)  by  the  child  to  whom  it  belongs. 

The  income  of  the  child's  property  is  primarily  to  be  expended 
for  his  or  her  maintenance  and  education.  The  remainder  belongs 
to  the  spouses  in  proportion  to  their  liability  for  the  expenses 
of  the  family  (/).  This  depends  upon  the  matrimonial  regime 
adopted  by  the  spouses  (wi).  The  rights  of  the  parents  over  the 
property  cannot  be  taken  away  unless  they  are  deprived  of  the 
parental  power,  and  if  this  power  is  taken  away  without  their 
fault,  they  remain  entitled  to  the  usufruct  of  the  child's  property 
in  so  far  as  the  income  is  not  required  for  his  or  her  maintenance 
or  education  (n). 

Termination  of  XJsufnict. — In  Italy  the  usufruct  comes  to  an  end 
on  the  child's  death  or  the  marriage  of  the  person  entitled  thereto 
but  if  after  the  cessation  of  the  right  the  parent  under  whose  roof 
the  child  resides  continues  to  enjoy  the  income  with  the  infant's 
consent,  tacit  or  express,  arrears  of  income  cannot  be  recovered 
afterwards  by  the  infant  (o). 

In  German  law  the  usufruct  ends  on  the  marriage  of  the  child 
with  the  father's  consent,  or  with  the  father's  renunciation  of  it 
made  by  declaration  in  a  publicly  authenticated  form,  i.e.,  before  a 
notary  {p),  or  the  Court  may  deprive  the  father  of  the  right  of 
administration  and  usufruct  for  failure  to  maintain  the  child  (p). 
The  mother's  right  to  usufruct  in  certain  events  has  been  already 
dealt  with  (q). 

Under  the  Swiss  Code  the  usufruct  generally  comes  to  an  end 
upon  the  termination  of  the  parental  power,  and  the  parents  must 
thereupon  account  to  the  child  or  his  or  her  guardian  (r)  upon 

{h)   S.  295.  («)  S.  298. 

(0    S.  297.  -  (o)  C.  C,  arte,  232—234. 

(/r)    S.  296.  (V)  C.  C,  arts.  1661,  1662,  1666. 

(/)     S.  293.  (7)  See  p.  609. 

(m)  S.  272.  (r)  S.  299. 
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the  same  basis  as  any  other  asafructaary  («).  They  are  required 
to  restore  the  price  of  such  property  of  the  child  as  they  have  in 
good  faith  alienated,  but  need  not  replace  such  sums  as  have  been 
properly  spent  for  the  benefit  of  the  child.  The  child's  claim  for 
the  restoration  of  his  or  her  property  has  a  preference  if  execution 
for  debt  is  levied  upon  the  property  of  either  parent,  or  in  his  or  her 
bankruptcy  (t). 

(IV.)  CeBsation  of  the  Power.— Generally  the  power  ends  with  the 
father's  death,  or  with  the  coming  of  age  or  death  of  the  child. 

Germany. — The  power  of  either  parent  as  mentioned  above  may 
also  be  forfeited  by  reason  of  the  commission  of  certain  specified 
offences.  The  mother's  power  is  also  terminated  by  her  re- 
marriage (u). 

Austria. — The  father's  power  is  suspended  if  he  loses  the  use 
of  his  reason,  or  if  he  is  declared  prodigal,  or  if  he  is  convicted 
of  a  criminal  offence  punishable  with  imprisonment  for  more  than 
a  year,  or  if  he  is  absent  for  more  than  a  year  without  giving  notice 
of  his  place  of  residence  (x).  He  loses  his  power  absolutely  by 
decree  of  the  Guardianship  Court  if  he  wilfully  neglects  to  maintain 
and  educate  the  child. 

Hungary. — The  parental  power  may  be  suspended  or  extinguished 
by  decree  of  the  guardianship  authority  if  the  father  neglects  the 
child  or  imperils  its  health,  morality,  or  property.  The  guardian- 
ship of  the  mother  is  extinguished  in  the  same  circumstances  as 
guardianship  in  general.  In  case  of  her  re-marriage  she  retains  her 
guardianship,  but  loses  the  right  to  administer  the  child's  income. 

Italy. — In  the  event  of  abuse  of  the  parental  power  or  mis- 
management of  the  child's  property  by  the  father,  the  Court  may 
appoint  a  guardian  for  the  person  and  a  curator  for  the  property  of 
the  child,  may  deprive  the  father  of  the  usufruct  and  make  such 
other  orders  as  it  thinks  fit  in  the  child's  interest  (y). 

The  father  forfeits  the  power  if  convicted  of  certain  serious 
criminal  offences  {2).  The  mother's  power  may  be  curtailed  in  the 
same  manner  and  on  the  same  conditions  as  that  of  the  father  (a), 
and  also  (a)  by  conditions  imposed  by  the  father  (by  notarial  act  or 

(«)  Ss.  300,  751—753.  {x)  Art  176, 

(t)  S.    301.     See   Huber,  Schweiz.  (y)  C.  C,  art.  233. 

Privatrecht,  i.  437—474.  (2)  Cod.  Pen.,  arts.  33,  349. 

(</)  Art.  1697.  (a)  Art.  233. 
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inrill)  with  regard  to  the  children's  education  and  the  management 
of  their  property,  though  these  conditions  may  be  set  aside  by  the 
family  council  with  the  sanction  of  the  Court  (6)  >  and  (b)  on  the  mother's 
re-marriage  (c).  As  already  mentioned,  the  legal  usufruct  ceases 
on  the  re-marriage  of  either  parent ;  but  in  the  case  of  the  mother's 
re-marriage  her  right  of  managing  the  children's  property  also 
ceases  unless  the  family  council,  with  the  sanction  of  the  Court, 
confirms  her  power.  If  she  continues  to  manage  the  child's 
property  without  such  sanction  she  and  her  husband  are  jointly 
and  severally  liable  for  her  management,  both  anterior  and  subse- 
quent to  the  marriage  (<2).  If  on  the  father's  death  the  mother  is 
pregnant  a  curator  ventris  may  be  appointed  (e), 

Portugal. — The  parental  power  is  suspended  by  judicial  declaration 
of  the  incapacity  of  the  parents;  by  declaration  oE  their  absence  from 
the  country;  by  a  sentence  upon  them  involving  temporary  exclusion 
from  the  exercise  of  the  power.  It  ceases  with  death,  with  a 
sentence  upon  the  parents  involving  perpetual  exclusion  from  the 
exercise  of  the  power,  or  with  the  attainment  of  majority  or 
emancipation  by  the  child  (/). 

Spain. — The  power  is  extinguished  by  death  of  either  party, 
emancipation  of  the  child,  or  adoption  of  the  child  (g).  The 
mother  who  contracts  a  second  marriage  loses  the  power  unless  her 
former  husband,  the  father  of  the  child,  expressly  reserves  it  to  her 
by  his  will  (/i).  If  she  re-marries  and  again  becomes  a  widow  she 
recovers  the  power  over  her  unemancipated  children  (i).  The 
father  may  be  deprived  of  it  by  a  judgment  in  a  criminal  suit,  or  in 
proceedings  for  judicial  separation  (A;).  The  effect  of  the  power  is 
suspended  by  a  judicial  declaration  of  absence,  or  incapacity  or 
interdiction  of  the  parent  exercising  it  (I).  The  Court  may  also 
deprive  the  parents  of  their  parental  power  and  their  usufruct 
in  whole  or  in  part,  if  treating  their  children  with  excessive 
harshness,  or  giving    them    pernicious    orders    or  a    pernicious 


(6)  Art.  235.  (A)  Art.  168.    If  the  second  husband 

(c)  Art.  237.  is  a  foreigner  the  mother  cannot  retain 

{(I)  Art.  236.  the  power  over  a  Spanish  child:  1888, 

(e)  Art.  238.  J.  688. 

(/)  Arts.  137,  138,  168,  170.                      (t)  Art.  172. 

{(/)  Art.  167.  As  to  adoption,  see         {k)  Art.  169. 

supra,  p.  410.  (0  Ai't.  170, 
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example ;  and  can  take  all  measures  necessary  in  the  interest  of 
the  child  (m), 

Switzerland. — Under  the  Code  the  parents  may  be  deprived  of  the 
parental  power  by  the  competent  public  authority  if  they  are  not 
in  a  position  to  exercise  it,  or  if  they  are  themselves  put  under 
guardianship,  or  if  they  are  guilty  of  a  grave  misuse  of  the  power, 
or  of  gross  neglect  of  duty.  If  both  parents  are  deprived  of  the 
power  a  guardian  of  the  children  is  appointed.  The  deprivation 
extends  to  after-born  children  (n).  If  a  parent  contracts  a  second 
marriage,  a  guardian  (who  may  be  one  of  the  parties  to  the  marriage) 
may  be  appointed  to  children  under  the  power  of  that  parent,  if 
circumstances  require  (o).  When  the  reason  for  the  deprivation 
of  the  parental  power  ceases  to  exist,  the  competent  authority  must 
restore  the  power ;  but  this  cannot  be  done  within  a  year  of  the 
deprivation  (/?).  Parents  who  are  deprived  of  the  parental  power 
continue  liable  for  the  expenses  of  maintenance  and  education 
of  their  children  (q), 

Bnssla. — The  Svody  the  Polish  Code,  and  the  law  of  the  Baltic 
Provinces  alike  recognise  a  highly  organised  system  of  parental 
rights.  Under  the  Polish  Code,  the  father  has  only  the  right  of 
inflicting  on  his  children  such  chastisement  as  will  not  injure  their 
health  or  interfere  with  their  studies  (r),  and  imprisonment,  as  a 
method  of  punishment,  is  not  mentioned.  The  Svod  («)  and 
Baltic  law  (Q,  however,  contain  provisions  on  this  point  similar 
to  those  of  the  Code  Civil.  Under  all  three  laws  parents 
have  the  administration  of  their  children's  property  (u).  Under  the 
Sz^od,  the  parental  power  is  extinguished  by  the  death  of  the 
parents  or  of  the  child,  and  also  by  civil  degradation  (.r). 

{m)  Art.  171.  («)  Art.  165, 

(ri)  S.  285.  (t)  Weiss,  iv.,  p.  139. 

(o)S.  286.  (w)  Svod,  art    180;    Polish    Code, 

(p)  S.  287.  art.  341 ;  Baltic  Law,  arts.  215,  218, 

(y)  S.  289.    See  Huber,    Schweiz.      220. 

rrivatrecht,  i.  477—484.  (aj)  Ai-t.  178. 
(r)  Art.  339. 
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SECTION  IV. 
British  Dominions  and  United  States. 

The  parental  power,  as  recognised  in  Continental  Codes,  is 
unknown  to  the  common  law  of  Great  Britain  (y)  and  the  United 
States. 

Englisli  Law. — ^Legitimate  Children. — Under  that  law,  the  father  is 
guardian  "by  nature  and  nurture  "  of  his  legitimate  children  (z) ; 
the  mother  during  his  life  is  entitled  to  no  power,  but  only  to 
reverence  and  respect  (a),  but  after  his  death  she  is  the  natural 
guardian  of  her  infant  legitimate  children.  Formerly  she  had  no 
right  to  their  custody  as  against  a  testamentary  guardian  appointed 
by  the  father ;  but  now,  under  the  Guardianship  of  Infants  Act, 
1886  (6),  the  mother  is,  on  the  father's  death,  guardian  of  her 
infant  children,  either  alone  or  jointly  with  any  guardian  whom 
the  father  appoints. 

Power  over  the  Pereon. — The  father  has  a  legal  right  to  the 
custody,  and  to  control  the  education,  of  his  legitimate  children^ 
till  they  attain  the  age  of  twenty-one  (c) ;  and  any  agreement, 
whether  ante-nuptial  or  post-nuptial,  by  which  he  renounces  this 
right  is  void,  as  against  public  policy  (rf). 

The  Court  of  Chancery,  however,  exercised  the  delegated  powers  of 
the  Crown  as  parens  patrue  to  superintend  and  protect  the  persons 
of  infants  (e)  and  to  control  the  father's  exercise  of  his  rights  of 
guardianship  and  custody  of  his  children,  and  this  jurisdiction  was 
not  dependent  on  the  child  having  property,  although  it  was 
generally  only  put  in  force  in  that  event  because  only  then  likely  to  be 
effective.     These  powers  were  supplemented  by  the  Infants'  Custody 

(y)  In    England    the  Ecclesiastical  760;  /n  re  Agar-Ellis  (1883),  24  Ch.  D» 

Courts  adopted  the  provisions  of  the  317,  335. 

canon  law  which  abrogated  the  patria  (a)  Eyersley,  Parent  and  Child,  51 U 

jfotegtas  of  the  civil  law  and  placed  (b)  49  &  50  Vict.  c.  27,  s.  2. 

parental  authority  in    the   hands  of  (c)  In  re  Agar-Ellis,  ubi  supra. 

spiritual  guides:    Sherwood    v.    Eay  (d)  Vansittart  v,  Vansittart  (1858), 

(1837),  1  Moo.  P.  C,  at  p.  398.  2  De  G.  &  J.  249 ;  Hamilton  v.  Hector 

(z)  Comyns,        Digest,        sub  -  tit.  (1871),  L.  B.  6  Ch.  701. 

**  Guardianship     by    Nurture,"     D.,  (c)  In  re  Spence  (1847),  2  Phillips^ 

vol.  iv.,  381;   Wellesley  v.  Beaufort  247,252;  Andrews  r.  Salt  (1873),  L.  B» 

(Duke  of)  (1827),  2  Russ.  21  ;  Stour-  8  Ch.  622 ;  Eversley.  519. 
ton  r.  Stourton  (1857),  8  D.  M.  &  G. 
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Acts,  1839  and  1873,  enabling  the  Court  to  order  that  the  custody  of 
the  child  should  be  given  to  the  mother  by  the  former  in  respect  of 
children  under  seven  years,  by  the  latter  in  respect  of  children 
under  sixteen  (/).  The  rules  of  equity  with  regard  to  the  custody 
and  education  of  children  were  given  preference  over  those  of 
common  law  when  the  equity  and  common  law  courts  and  jurisdic- 
tions were  merged  in  the  High  Court  of  Justice  (^).  Statutory 
jurisdiction  as  to  custody  of  children  of  divorced  persons  was 
given  to  the  Divorce  Court  in  1857  and  by  subsequent  Acts,  which 
is  generally  exercised  in  favour  of  the  innocent  party  (/t).  The 
Guardianship  of  Infants  Act,  1886,  now  gives  tlie  Courts  full  juris- 
diction to  override  the  father's  common  law  right  to  the  custody  of 
his  children,  in  favour  of  the  mother  (/).  The  right  to  custody 
could  be  enforced  formerly  by  proceedings  of  a  habeas  corpxis  if  the 
child  were  not  of  the  age  of  discretion  at  common  law  or  by 
application  to  the  Court  of  Chancery,  now  by  recourse  to  the  High 
Court.  The  reciprocal  rights  and  duties  of  parent  and  child,  as 
regards  maintenance,  will  be  considered  when  we  come  to  deal  with 
the  subject  of  the  Alimentary  Obligation  {k). 

At  common  law  the  father  was  under  no  obligation  to  have  his 
child  educated  (Z).  But,  so  far  as  secular  education  is  concerned, 
this  duty  has  now  been  imposed  upon  him  by  the  Elementary 
Education  Acts  of  1870  {m)  and  1880  (;i).  Neither  the  common  law 
nor  these  statutes  make  it  the  duty  of  a  father  to  bring  up  his  child 
in  any  form  of  religion.  The  father  has,  however,  the  right  at 
common  law,  and  the  Custody  of  Children  Act,  1891  (o),  and  the 
Poor  Law  Acts  {p)  have  safeguarded  it,  to  decide  in  what  religion 
his  children  shall  be  brought  up  {q).     The  father  has  the  right  to 

(/)  Eversley,  525.  Add.  Cas.  79. 

{g)  Judicature    Act,     1873,    s.    25,  (m)  33  &  34  Vict.  o.  75,  8.  74. 

8ub-8.  (10).  [n)  43  &  44  Vict,  c  23,  s,  2. 

{h)  See  Matrimonial   Cau8e8  Acts,  (o)  54  Vict.  c.  3,  8.  4. 

1857  (20  &  21  Vict.  c.  85,  8.  35) ;  1859  \p)  See  the  Poor  Law  Act,  1889  (52 

(22  &  23  Vict.  c.  61);  1878  (41  Vict.  c.  &  53  Vict.  o.  56),  8.  1,  8ub-8.  6,  and 

19)  ;  and  1884  (47  &  48  Vict.  c.  68).  sclied. 

(»)  See  In.  re  A.  &  B.,  [1897]  1  Ch.  {q)  Talbot  v.  Shrewsbury  (Earl  of) 

786;   R.  V.  Gyngall,  [1893]  2  Q.  B.  (1840),  4  Myl.  &  Cr.  672,  and  no  pro- 

232  ;  Smart  v.  Smart,  [1892]  App.  Cas.  mise  by  the  father  that  a  child  shall  be 

425,  435.  brought  up  in  a  particular  religion  is 

{k)  Chap.  ix«  binding  upon  him :  Andrews  v.  Salt 

(0  Hodges  V.  Hodges  (1796),  Pea,  (1873),  L.  R.  8  Ch*  622 ;  IPAlton  v. 
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inflict  reasonable  chastisement  on  his  children  and  to  delegate  this 
right  to  a  schoolmaster  (r).  A  teacher  has  an  inherent  right, 
quite  apart  from  school  regulations,  to  enforce  teaching  and  pre- 
serve discipline  by  some  form  of  personal  correction ;  and  if  the 
punishment  administered  was  moderate,  such  as  a  parent  would 
ordinarily  expect  a  child  to  receive,  and  inflicted  from  no  bad 
motive,  no  action  in  respect  of  such  punishment  will  lie  against  the 
teacher  at  the  instance  of  the  child,  even  although  the  teacher  was 
not  authorised  to  administer  it,  and  was  even  prohibited  by  the 
school  regulations  from  doing  so(ir).  Special  provision  is  made 
against  cruelty  to  children  by  recent  statutes  (t).  The  father  has 
also  the  right  to  the  services  of  children  who  reside  with  him,  and 
can  sue  a  person  enticing  them  away  or  harbouring  them  (n)  ;  and 
the  action  of  seduction  is,  in  England,  based  on  the  damage  (which 
will  include  sentimental  damages)  sustained  by  the  father  owing  to 
the  loss  of  such  services.  Under  Lord  Campbeirs  Act  (a:)  an  action 
may,  in  spite  of  the  maxim  ''actio  personalis  moritur  cum  per- 
sona,'* be  brought  for  the  benefit  of  the  wife,  husband,  parent  or 
child  of  a  person  whose  death  has  been  caused  by  a  wrongful  act, 
neglect  or  default,  if  the  deceased  could  have  maintained  an  action 
had  death  not  ensued.  The  father  has  a  right  to  control  the  marriage 
of  his  infant  child  (y) ;  and  to  appoint  a  guardian  for  him ;  and  now, 
under  the  Guardianship  of  Infants  Act,  1886  (z),  the  mother  may,  by 
deed  or  will,  appoint  guardians  to  act,  either  after  the  death  of  both 
parents  alone,  or  jointly  with   the  guardians  appointed  by  the 


D'Alton  (1878),   4  P.  D.   87;   In  re  232. 

Violet  Nevin,  [1891]  2  Ch.  299.    See  (t)  Act  of  1904    repealing   similar 

also  F.  V.  F.,  [1902]  1  Ch.  688.    In  Acts   (1889  and  1894),  Qarke  HaU, 

all  orders  relating  to  the  religious  edu-  The  Law  relating  to  Children  (1905), 

cation  of  a  ward  of  Court  the  words  jxissim, 

**  until  further  order"  must,  from  the  (tt)  This  right   also    belongti   to  a 

nature  of  the  case,  be  deemed  to  he  person  loco  parentis^  e.g.,  a  brother, 

inserted,    /n  re  W.,  [1907]  2  Ch.  557.  aunt,   or   adoptive   father:    Irwin  t. 

(r)  Cleary  v.  Booth,  [1893]  1  Q.  B.  Dearman  (1809),  11  East,  23. 

465.    In  New  South  Wales  it  has  been  {x)  9  &  10  Vict,  c  93,  as  amended 

held  that  it  is  not  within  the  bounds  of  by  27  &  28  Vict.  c.  95. 

parental  authority  for  a  father  to  pre-  (y)  See  the  Marriage  Acts,  4  Geo.  IV. 

sent   a    loaded   pistol  at  his  son  to  c.  76,  ss.  8,  4, 16;  and  6  &  7  Will.  IV. 

frighten  him :  B.  v.  Hamilton  (1891),  c.  85,  s.  10. 

N.S.W.  12L.il  111.  (z)  49  &  50  Vict,  c  27. 

(«)  Mansel  v.  Griffin,  [1907]  W.  N. 
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father,  or,  after  her  death,  jointly  with  the  father,  and  the  Court, 
if  satisfied  after  her  death  that  the  father  is  unfitted  to  be  the  sole 
guardian  of  his  children,  may  confirm  the  appointment  (a). 

Power  over  the  Property. — A  father,  in  his  capacity  of  natural 
guardian  of  his  child,   has  no   right    to    receive   any    personal 
property  (6),    or    to    control  any  real  property  (c),   belonging  or 
accruing  to  him  :  his  position  is  a  fiduciary  one   and  he  must 
account  for  any  profits  which  he  has  received  ((2).    Thus,  as  regards 
real   property,  a  father  who  is  tenant  by  the  curtesy  must  not 
commit  waste.    As  regards  personal  property,   a  legacy  is  not 
payable  to  him  as  guardian  unless  the  Court  allows  it(6).    The 
goods  belonging  to  a  son  are  not  in  the  disposition  of  a  father  if  he 
becomes  bankrupt.     It  is  not  definitely  established  if  a  father  has 
the  right  to  the  earnings  of  a  child  residing  with  him,  but  there 
are  expressions  in  favour  of  the  existence  of  this  right  (/),  and  it 
is  recognised  in   the  United  States  (g).    It  would   seem   that  a 
mother  after  the  father's  death  or  a  stepfather  would  be  in  the 
same  position  (h).    If  the  child  leaves  the  father's  or  mother's  home 
it  seems    that  he  is  emancipated   from  any  such  right  of  the 
parent  (i).     Gifts  can  be   made  reciprocally  between  parent  and 
child,  but  gifts  by  children  to  parents  may  be  invalidated  if  made 
under  parental   influence,  though  the  Court  will   uphold  family 
arrangements  with  regard  to  property  if  the  child  understands 
their  nature.    Gifts  by  a  parent  to  a  child  are  presumed  valid 
and  are  not  revocable,  but  advances    by  them    are  taken  into 
account  in  the  child's  claim  in  intestate  succession  to  them.    As 
said  above,  the  Chancery  Court  exercised  a  discretionary  power  over 
the  custody  and  management  of  children's  property  by  making 
them  its  wards. 

Illegitimate  Children. — In  the  case  of  illegitimate  children,  neither 
the  father  nor  the  mother  has  a  legal  right  of  guardianship,  as  in  the 
case  of  legitimate  children.      But,  in  view  of  her  obligations  as  to 

(a)  In  re  G.,  [1892]  1  Ch.  292.  (e)  Simpson,  179 ;  Eversley,  652. 

(6)  See  artide  **  Parent  and  Child  "  (/)  Blackstone,  i.,  463  ;    Everslej-, 

in  Encydo.  Laws  of  England,  2nd  ed.  663. 

(c)  See  Simpson,  Infants,  2nd  ed.,  (g)  Eversley,  654. 

p.  179.  (h)  But  see  Guardianship  of  Infants 

(d)  Thomas   v.    Thomas    (1865),   2  Act,  1886,  s.  4. 
Kay  «fe  J.  79 ;  Wall  v.  Stanwick  (1887),  (i)  Eversley,  677. 
34  Ch.  D.  763. 
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its  maintenance,  the  mother  of  a  bastard  has  a  certain  right  to  its 
custody  till  it  attains  the  age  of  sixteen  ;  and  the  Court  will  give 
effect  to  this  right  unless  the  welfare  of  the  child  makes  it  necessary 
to  override  it  (fe). 

A  guardian  cannot  be  appointed  for  an  illegitimate  child  under 
the  Guardianship  of  Infants  Act,  1886  ;  but  the  Court,  in  the  exercise 
of  its  parental  power,  may  make  such  an  appointment  (Q. 

Scots  Law. — Under  the  law  of  Scotland  a  father  has  the  same 
general  powers  over  his  son  as  those  which  are  given  to  him  by  the 
law  of  England  (771).  The  father  is  responsible  for  debts  incurred 
by  his  son,  if  they  were  of  an  alimentary  character  (h),  for,  as  the 
father  is  bound  to  aliment  his  child,  he  is  held  in  law  to  have  given 
the  latter  implied  authority  to  contract  for  necessaries,  where  the 
alimentary  obligation  has  not  otherwise  been  fulfilled  (o).  The 
parental  power  terminates  on  the  forisfamiliation  (p)  of  the  child. 
Used  in  this  connection  forisfamiliation  means  practical  emancipa- 
tion. The  period  of  fcn-isfamilintion  is  reached  at  majority  {q).  It 
is  also  inferred  from  the  child's  marriage  or  from  his  living  in  a 
separate  house,  with  his  father's  consent  or  permission  (r). 

Colonial  Law. — In  the  Colonies  whose  systems  are  founded  on  the 
common  law  the  rules  of  English  law  are  generally  followed. 

Canada. — Thus  in  the  provinces  of  Canada  other  than  Quebec  legis- 
lation founded  upon  the  Imperial  Guardianship  of  Infants  Act,  1886» 
empowers  the  Courts  in  their  discretion  to  give  the  custody  of 
infants  to  the  mother,  e.g.,  in  Nova  Scotia  and  Ontario,  having 


{Ic)  See     Barnardo     v,     McHugh,  (o)  Fraser,    Parent   and    Child,  p. 

[1891]  1  Q.  B.  194  ;  [1891]  A.  C.  388,  95. 

395,  398;  Humphrys  v.  Polak,  [1901]  (p)  Hhe  term  forufamiliatum  is  also 

2  K.  B.  385.  applied,  in  Scots  law,  **  to  express  the 

(?)  See  Sleeman  v,  Wilson  (1871),  condition  of  a  child  who,  having  dis- 

L.  K.  18 Eq.  36;  Brandt?.  Shaw (1888),  charged    his   legitim,   is,   as  regards 

16  Ct.  of  Sess.,  4th  series,  315,  320;  succession  to  the    father,  no  longer 

Eversley,  Domestic  Belations,  p.  574 ;  entitled  to  his  legal  rights  as  a  '  haim 

followed  in  In  re  B.  V.  W.,  an  Infant,  of  the  house  * "  :  Encydo.  Scots  Law, 

[1906]  26  N.  Z.  B.  297,  under  a  similar  tit  Forisfamiliation,  vi.,  p.  41;  and 

Act.  see  Ersk.,  iii.,  9,  23. 

(7^)  See  Ersk.,  i.,  6,  53 ;   Encyclo.  (9)  According  to  some  authorities,  it 

Scots  Law,  tit.  Parent  and  CJhild,  ix.,  may  extend  beyond  majority :  Stair,  i., 

p.  110.  5,  13. 

(n)  As  to  the  alimentary  obligation         (r)  Stair,  ttW«»j)ra,  n.  (5);  Ei^sk,,  i., 

in  Scots  Law,  see  pott,  p.  575.  6,  53. 
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regard  to  the  welfare  of  the  infant  and  to  the  conduct  or  circum- 
fitanceB  of  the  parents,  and  the  wishes  as  well  of  tlie  mother  as  the 
father  («),  and  to  award  maintenance  by  the  father  or  out  of  any 
estate  to  which  the  infant  is  entitled.  There  is  the  like  discretionary 
power  in  New  Brunswick  in  the  case  of  children  under  sixteen  (t), 
and  up  to  the  age  of  seven  years  in  British  Columbia  (u),  and 
twelve  years  in  Manitoba,  Alberta,  Saskatchewan,  and  the  North- 
West  Territories  (a:).  There  is,  generally,  no  power  to  make  an 
order  in  favour  of  a  mother  guilty  of  adultery.  The  discretion, 
however,  is  to  be  exercised  as  a  shield  for  the  wife,  and  not  as  a 
weapon  against  a  husband  who  has  done  no  wrong,  although  it  may 
be  more  beneficial  to  the  infant  to  live  with  the  mother  who  prefers 
to  live  apart  (^) ;  and  while  the  welfare  of  the  infant  is,  in  one 
sense,  paramount,  the  paternal  right  of  custody  and  control  is 
supreme,  unless  an  extreme  case  can  be  made  out,  showing  that  it 
is  imperative  for  the  protection  of  the  child  that  the  Court  should 
interfere  with  that  right  (j?).  The  paternal  right  has,  however,  been 
controlled  in  a  number  of  cases  (a).  As  a  general  rule,  the  father 
is  entitled  to  control  the  religious  education  of  his  children  (6) 
unless  there  is  strong  reason  to  the  contrary.  Upon  the  death  of 
the  father,  the  mother,  in  some  of  the  provinces,  is  guardian  of  her 
infant  children,  either  alone,  or  jointly  with  any  guardian  appointed 
by  the  father ;  in  others,  she  may  be  so  appointed ;  and  she  may 
usually  appoint  a  guardian  after  the  death  of  herself  and  their 
father,  who  may  be  preferred  to  the  father's  testamentary 
appointment  (c). 

By  the  Criminal  Code  of  the  Dominion  a  parent  may  use  reason- 
able force  in  the  correction  of  his  children  (d).    Lord  Campbell's  Act 

(«)  R,  S.  N.  S.,  1900,  c,  121,  88. 1—2;  (a)  See  Smart  v.  Smart  [1892],  A.  C. 

E.  S.  0.,  1897,  c.  168,  s.  1,  and  Yukon  425 ;  Be  Davis  (1894),  25  O.  R.,  579 ; 

Territory  C.  O.,  1902,  pp.  258,  259.  Be  Young  (1898),  29  0.  R,  665. 

(0  B.  S.  N.  B.  1903,  c,  112,  as.  196  (6)  Be  Faulds,    eujpra;    Be    NeUie 

and  197.  Marshal    (1900),     33    N.    S.,     144; 

(li)  R.  S.  B.  C,  1897,  c.  96,  s.  5.  R.  S.  O.,  1897,  o.  168,  s.  23. 

(x)  R.  S.  M.,  c.  79, 8.  32 ;  Cons.  Ord.  (f)  R.  S.  0.,  1897,  c.  168,  ss.  14,  15 ; 

N.  W.  T.,  1905,  p.  561,  8.  774.  R.  S.   N.   S.,  1900,  c.  115,  ss.  3,  4; 

(y)  ifeMatliieu(1898),29  O.R.,  546.  R.  S.  M.,  1902,  c.  79,  ss.  7,  8;  Cons. 

{z)  Be  Faulds  (1906),  12  O.  L.  R.,  Ord.  N.  W.  T.,  1905,  p.  559,  ss.  565, 

245 ;  R.  S.  M.,  c.  79,  s.  32 ;  Be  Foulds  566. 

(1893),  9  Man.  R.  23;  Be  Coram  (1886),  (d)  R.  S.  C,  1906,  c.  146,  s.  63. 
'2o  N.  B.  R.,  404.  ^ 

B.C.L. — VOL.  n.  84 
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is  generally  re-enacted  in  the  provinces,  and  a  parent,  as  defined, 
may  recover  damages  for  the  death  of  his  infant  children  when 
there  is  a  reasonable  expectation  of  future  pecuniary  benefit  (e). 

The  father  has  no  rights,  as  such,  over  the  property  of  his  infant 
children,  but  he  may  be  appointed  guardian  in  all  the  provinces. 
A  guardian  so  appointed  has  authority  to  act  for  and  on  behalf  of 
his  ward,  and  he  has  the  charge  and  management  of  his  property 
real  and  personal,  and  the  care  of  his  person  and  education  (/).  In 
some  of  the  provinces  an  ofl&cial  guardian  ad  litem  is  appointed  by 
the  Lieutenant-Governor  in  Council,  with  the  powers  conferred  by 
statute;  and  a  mother  in  certain  cases  may  obtain  an  order  of 
protection  entitling  her  to  the  earnings  of  her  minor  children  (g). 

Other  Golonies. — In  the  other  Colonies  generally  there  is  legislation 
on  the  lines  of  the  English  law  with  regard  to  (1)  the  right  of  the 
parent  to  the  guardianship  and  control  of  the  person  and  property 
of  legitimate  children,  and  the  appointment  of  guardians  for  them ; 
(2)  the  duty  of  parents  to  educate  their  children ;  (8)  the  power  of 
the  Court  to  regulate  the  custody  of  and  access  to  children ;  and  in 
some  Colonies  provision  is  made  by  statute  or  by  the  decisions  of  the 
Courts  with  regard  to  the  guardianship  of  illegitimate  minors,  e.g.,  in 
AustraUa,  New  South  Wales  {h),  Queensland  (i).  South  Australia  (A:), 
Tasmania  (Z),  Victoria  (m).  Western  Australia  (?i)>  New  Zealand  (o). 


(e)  RomboTigli  v.  Balch  (1900),  27 
Ap.  R,  32;  Eicketts  v,  Markdale 
(1900),  31  O.  R.,  610. 

(/)  R.  S.  N.  S.,  c.  115, 8.  7;  R.  S.  0., 
c.  168,  8.  19;  R.  S.  Man.,  c.  79,  s.  19. 

{g)  R.  S.  0.  1897,  c.  163,  s.  22; 
R.  S.  M.,  1902,  c.  106,  s.  20;  R.  S.  N.  B., 
1903,  c.  78,  6.  20 ;  R.  S.  B.  C,  1897, 
c.  130,  8.  25  ;  R.  S.  N.  S.,  c.  112,  s. 
31*;  Sask.  18  of  1907. 

{h)  Infants  Custody  and  Settlements 
Act,  1899,  No.  29,  and  43  Vict.,  No. 
23  (compulsory  education). 

(t)  Guardianship  and  Custody  Act, 
1891,  55  Vict,  c.  13  (^285);  and  39 
Vict.  11,  61  Vict.  16,  and  64  Vict  11 
(compulsory  education). 

(k)  No.  400  (1887),  guardianship 
and  cu3tody;  1875,  No.  11;  1878, 
No.  122;  1891,  No.  507  (compulsory 
education). 


(/)  51  Vict  5,  55  Vict  32  (guardian- 
ship and  custody) ;  38  Vict  8  (mother 
may  be  allowed  access  to  children  up 
to  sixteen) ;  49  Vict  15,  37  of  1898, 
4  of  1899  (compulsory  education). 

{m)  Real  Property  Act,  1890;  No. 
1 198  (infant  life  protection) ;  54  Vict, 
No.  1056;  1901,  No.  1777;  1905,  No. 
2005. 

(n)  Statutes  of  W.  A.  (1896),  pp.  9, 
52  (custody) ;  2  &  3  Vict.  54  (custody), 
adopted  by  13  of  1844  (i.,  52);  and 
2  Geo.  IV.  and  1  Will.  IV.  c.  65, 
adopted  by  6  Will.  IV.  c.  4  (W.  A.) 
(i.,  19). 

(o)  1887,  No.  4  (guardianship); 
1882,  No.  31,  8.  9  (rules  of  equity 
govern  custody  of  infants) ;  1904,  Nos. 
20  and  45,  and  1905,  No.  45  (public 
education). 
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Yiii(p),  Isle  of  Man  (q),  Malta(r),  Newfoundland  («),  Cypru8(0;  West 
Indies,  Bahamas  (tt),  Barbados  (a:),  Bermuda  (y),  British  Guiana  (z), 
British  Honduras  (a),  Jamaica  (6),  Turk's  and  Caicos  Islands  (c), 
Trinidad  and  Tobago  (d),  Windward  Islands  (e),  Leeward  Islands(/); 


(;))  No.  3  of  1890,  ss.  38,  39  (educa- 
tion compulsory). 

(q)  Laws  (1883)  i..  41,  5  (guardian- 
ship and  custody  of  child  ceases  at 
fourteen) ;  Judic.  Eccles.  Transfer  Act, 
1884,  88.  53, 66,  62  (custody  of  children 
in  divorce  and  aliment) ;  Judicature 
Act,  1883  (settlements,  rules  of  equity 
prevail  as  to  custody  of  infants) ;  Laws 
vi.,  482,  Act  of  1893,  s.  60  (compul- 
sory education). 

(r)  2  of  1904,  1  of  1907  (infant 
schools  up  to  eight). 

(e)  3  Edw.  Vn.  c.  10  ;  6  Edw.  VH. 
c.  13  ;  7  Edw.  VII.  c.  18  (education) ; 
Eev.  Stat.  1892,  c.  82. 

(<)  6  of  1905  (education). 

(u)  60  Vict.  17  (Statutes,  1901, 144), 
(guardianship,  no  age  limit  for  child 
specified) ;  40  Vict.  4  (access  to  chil- 
dren up  to  sixteen  may  be  ordered  by 
the  Court) ;  49  Vict.  16,  added  to  by 
63  Vict.  4  and  1  Edw.  VTI.  6  (com- 
pulsory education  of  children  from  six 
to  thirteen). 

(x)  1890,  No.  27  (Court  may  appoint 
guardians) ;  1891,  No.  57  (father  may 
appoint  guardian  and  income  appli- 
cable for  child's  maintenance);  1866, 
No.  5  (custody  of  girl  under  sixteen 
may  be  taken  from  parents) ;  1900, 
No.  23  (parents  or  guardians  are  liable 
for  offences  by  juvenile  offenders  con- 
duced to  by  their  default  or  neglect) ; 
1878,  No.  5,  8.  46,  and  1906,  No.  26 
(settled  estates) ;  1890,  No.  40,  amended 
by  subsequent  Acts  (education,  no  aids 
to  complexional  schools). 

it/)  1876,  No.  26  (power  of  Court 
to  order  conyeyance  of  children's 
estates);  Schools  Acts,  1877,  1882, 
1883,  and  25  of  1895. 

(z)  3  of  1876,  and  amending  Acts, 
Laws  (1905)  i.  492;  9  of  1906  (compul- 


sory education  up  to  nine  and  twelve). 

(a)  25  of  1892;  21  of  1895;  36  of 
1897  (school  age,  four  to  sixteen). 

(6)  24  of  1879   (Judicature),  43  of 

1867  (resident  magistrates,  s.  1 86),  rules 
of  equity  prevail  as  to  custody  and 
education  of  children) ;  14  of  1879 
(custody  in  divorce) ;  31  of  1892  (com- 
pulsory primary  education);  32  of  1892 
(secondary  education) ;  9  and  32  of 
1894 ;  37  of  1897  ;  22  of  1900 ;  9  of 
1896,  s.  6  (religious  persuasion  of 
parents  followed  for  children  subject 
to  prevention  of  cruelty  statute. 

(c)  4  of  1853  (Board  of  Education) ; 
9  of  1901  (compulsory  school  rate  on 
parents  of  children  betwean  six  and 
thirteen);  2  of  1905  (custody  of  in- 
fants  ;  mother  may  be  given  custody 
and  access  up  to  sixteen). 

(d)  Laws,  i.  p.  443;  18  of  1889 
(custody  up  to  sixteen) ;  Elem.  Educ. 
Ord.,  Nos.  147,  238,  and  2  of  1906. 

(c)  St.  Vincent,  Education  Ordi- 
nance, 1878,  No.  9,  i.  330  (all  schools 
in  which  Christian  religion  taught 
receive  pecuniary  aid).  St.  Lucia,  No. 
13  (1859)  (Board  of  Education,  funds 
allotted  to  Protestants  and  Catholics)  ; 
11  of  1900  (agricultural  schools) ;  Ele. 
mentary  Education  Act,  1902,  No.  11 
(duty  of  parents  to  educate  children 
between  six  and  f oxurteen) ;  Civil  Code, 
210—212,  ante,  Grenada,  28  of  1896 
(Supreme  Court,  s.  1 1  (9), rule  of  equity 
as  to  custody  and  education  of  infants), 
and  1  of  1906  (primary  education,  all 
denominations  having  right  of  access). 

(/)  Dominica,  No.  37  (1818),  Edu- 
cation Act,  1867,  amended  by  Act  of 

1868  (i*eligious  instruction  given  by 
ministers  in  schools).  Antigua,  Laws 
(1865),  56  (minors  can  convey  estates 
by  order  of  Court).    Leeward  Islands, 
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Falkland  Islands ((7),  St  Helena  (A);  Africa,  Gold  Coast  (i),  Sierra 
Leone  (A:),  Southern  Nigeria  (/),  Cape  Colony  (m),  Orange  River 
Colony  (m),  Transvaal  (o),  Natal  (p),  East  Africa  (g),  Ceylon  (?•), 
Straits  Settlements  (s),  Hong  Kong  (t). 

As  regards  the  custody  and  control  of  illegitimate  children,  there 
are  Colonial  decisions  to  the  same  effect  as  those  of  the  English 
Courts  on  the  statutes  above  cited.  Thus,  in  New  South  Wales,  it  has 
been  held  that  the  mother  of  an  illegitimate  child  has  as  much  right 
to  its  custody  as  a  father  has  to  the  custody  of  bis  legitimate  child,  and 
the  father  of  an  illegitimate  child,  as  long  as  the  mother  chooses  to 
exercise  her  right  of  custody,  can  only  be  regarded  as  a  stranger. 
The  mother,  though  unfit  herself  to  have  custody,  may  nominate 
someone  else  to  take  care  of  and  have  control  over  it.  The  right  of 
<;ustody,  arising  from  the  mother's  right  of  guardianship  for  nurture, 
•continues  absolutely  till  the  child,  if  a  girl,  is  sixteen  years  of  age  (u). 

After  the  death  of  the  mother  of  an  illegitimate  child  her  relatives, 
and  not  her  husband,  have  the  right  to  the  child's  custody  (x). 

In  New  Zealand  it  has  been  held  that  the  mother  of  an  illegiti- 
mate child  above  seven  years  of  age  cannot  demand  its  custody  as 


:9  of  1867, 14  and  15  of  1890,  and  28  of 
1897  (elementary  education),  and  16  of 
1894,  8.  44  (settled  estates).  St. 
Christopher  and  Anguilla,  No.  117 
(tax  imposed  for  education). 

[y)  6  of  1895  (school  age,  five  to 
thirteen). 

{h)  11  of  1903  (school  age,  six  to 
fourteen). 

(f-)  14  of  1903  (education,  not  com- 
■pulsory). 

[k)  3  of  1895  and  25  of  1896  (as- 
sisted education,  no  children  under 
four) ;  2  of  1907  (Mahommedan  chil- 
•dren's  education). 

(/)  Laws,  c.  85  (assisted  schools  for 
•children  not  under  four). 

(m)  School  Board  Act,  1905  (atten- 
dance compulsory  between  seven  and 
fourteen). 

(w)  14  of  1895,  29  of  1905  (compul- 
sory education  of  white  children,  ten 
to  sixteen  years). 

(o)  25  of  1907  (compulsory  educa- 


tion, seven  to  fourteen) ;  12  of  1870 
(minors*  estates). 

(p)  Statutes  (1899),  tit.  Education. 

(?)  11  of  1899  (native  minors'  es- 
tates). 

(r)  1  of  1899,  12  of  1904  (minors* 
estates),  Laws,  ii.,  426,  606 ;  5  of  1906 
(compulsory  vernacular  education  in 
towns  of  children  hetween  six  and 
twelve,  or  six  and  ten  of  Mahommedan 
and  Tamil  girls) ;  and  8  of  1907  (the 
same  in  rural  and  planting  districts). 

(«)  Indian  Act,  IX.  of  1861  (custody 
and  guardianship  of  minors);  1  of 
1902  (compulsory  education,  seven  to 
fourteen  years). 

(0  2  of  1886  (custody  of  infants 
imder  sixteen);  1901,  No.  2,  s.  13 
(equity  rules  prevail  as  to  custody  and 
education  of  infants). 

(u)  Ex  parte  Eowlands  (N.  S.  W.) 
(1895),  16  L.  R  239. 

(x)  Ex  parte  Body  (N.  S.  W.)  (1897),  4 
W.  X.  122.  Digest,  1825—1904,  Infant 
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of  right  where  the  person  in  whose  care  the  child  is  living  has  not 
obtained  possession  of  it  by  improper  means  (y). 

The  parental  power  occupies  a  distinctive  place  in  the  systems  of 
the  Colonies  which  are  based  on  the  Roman-Dutch  law,  the  French 
law,  and  in  British  India. 

Ceylon. — In  Ceylon  the  Boman-Dutch  principles  of  parental 
power  are  in  force.  Pereira  states  that  this  is  so  ''  in  a  more 
or  less  modified  form  **  (z),  but  does  not  specially  mention  the 
modifications. 

Parental  power  ceases  on  the  minor,  whether  male  or  female, 
arriving  at  the  age  of  twenty-one  years  (a). 

Lawful  marriage  makes  an  end  to  the  parental  power  in  any  case. 

Emancipation  is  also  recognised  as  making  an  end  to  such  power, 
whether  direct  or  tacit  emancipation.  In  order  to  establish  tacit 
emancipation  Bonser,  C.J.,  held  that  trading  was  in  itself  not 
sufficient  to  emancipate  a  JUius  famUias  so  long  as  he  lived  under 
his  father's  roof  (6). 

South  Africa. — In  Cape  Colony  this  matter  is  regulated  by  the 
Charter  of  Justice  which  introduced  a  new  code  of  regulations  for 
the  guidance  of  the  Master  of  the  Supreme  Court  by  Ordinances 
Nos.  103,  104  and  105  of  1888.  According  to  the  provisions  of 
art.  28  of  Ordinance  No.  105  nothing  therein  contained  is  to  extend 
or  be  construed  to  extend  "  to  repeal  or  alter  any  law  in  force  in 
this  Colony  prior  to  the  passing  of  this  Ordinance  touching  and 
concerning  .  .  .  the  parental  power,  guardianship,  duties,  and 
obligations  of  fathers  and  mothers  over  and  to  their  illegitimate 
children ;  or  touching  and  concerning  the  maintenance  and 
education  of  minor  children  either  by  their  parents  or  others, 
and  either  out  of  the  interest  accruing  from  the  parental  or 
maternal  inheritance  to  which  such  children  have  succeeded  or 
otherwise;  or  touching  and  concerning  the  charge  and  custody 
of  the  persons  of  minors  ;  or  touching  and  concerning  the  rights, 
privileges,  remedies,  or  obligations  of  minors  or  other  persons  under 

(y)  Reg.  I'.  Diggens  and  Wife  (1879),  Muttiah  Ohetty  v.  Dingiria  (1907),  10 

4  J.  R.  N.  S.  S.  C.  89.  N.  L.  R.  371. 

{z)  Laws  of  Ceylon,  11.,  p.  68.  (6)  Muttiah  v.  De  Silva,  1  N.  L.  R 

(a)  Deresekere      v.      GiX)ne8akere  358 ;    Pereira,  Laws  of  Ceylon,  11., 

(1903),  1  A.  C.  R.  135 ;  aliier,  in  the  p.  64. 

case  of  females  under  Kandyan  law. 
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the  guardianship  of  tutors  or  curators  .  .  .  unless  .  .  .  repealed  or 
altered  by  any  special  provision  of  the  Ordinance." 

Similar  provisions  are  not  found  in  the  Acts  and  Proclamations 
dealing  with  the  estates  of  minors  in  the  other  colonies.  The 
Natal  Act  38  of  1899,  the  Transvaal  Proclamation  No.  28  of 
1902,  and  the  (repealed)  Orange  Biver  Colony  Proclamation  No.  4 
of  1901  (c),  only  provide  for  the  guardianship  of  minors  and  the 
administration  of  their  estates,  and  it  is  only  by  analogy  that  it 
can  be  said  that  they  touch  upon  the  rights  and  duties  of  parents. 

In  so  far  as  the  rules  regarding  parental  power  have  not  been 
abolished  we  may  presume  that,  although  this  is  regulated  expressis 
verbia  in  Cape  Colony  only,  the  provisions  of  the  Cape  Act  cited 
above  do  not  set  out  anything  which  is  not  the  general  state  of 
the  law  in  the  other  Colonies  also. 

Legitimate  Children. — In  the  first  place  legitimate  children  must 
be  considered. 

To  whom  the  Power  belongs. — ^During  marriage  the  father  and 
mother  together  possess  the  parental  power  over  the  children 
born  during  their  marriage,  but  as  the  mother  herself  is  under 
the  guardianship  of  her  husband  she  cannot  exercise  her  rights 
as  a  guardian  during  her  husband's  lifetime  without  his  consent, 
unless  he  is  absent  or  otherwise  incapable  to  act. 

During  his  absence  the  father  cannot  act  by  an  attorney,  nor 
appoint  a  third  person  to  act  for  him ;  but  the  mother  exercises 
the  parental  power  alone,  though  she  needs  thereto  the  special 
consent  of  the  Court  as  the  superior  guardian  of  all  minors. 

If  by  mutual  agreement,  during  the  marriage,  the  mother  be 
allowed  to  exercise  some  of  these  rights,  the  father  is  nevertheless 
considered  not  to  have  abandoned  those  which  have  not  expressly 
been  mentioned  in  the  agreement  (d). 

The  Court  may,  notwithstanding  the  father's  rights,  during 
marriage,  grant  the  mother  the  exercise  of  the  parental  power  in 
case  the  father  is  considered  unfit  to  properly  exercise  his  duties  (e), 
or  by  giving  her  the  custody  of  those  minor  children  who  are  of 
euch  an  age  as  to  require  their  mother's  care  (/). 

(c)  By  No.  18  of  1902.  S.  C.  R.  141 ;  Ex  parU  Jensen  (1901), 

{d)  Barker   v.    Barker    (1897),    14  18  S.  0.  E.  154. 

S.  C.  R.  113.  (/)  Kramarski  v.  Kramarski   and 

(e)  Woodford  i*.  Woodford  (1894),  11  Others  (1906),  Tr.  S.  C.  937. 
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This  right  of  exclusively  entrusting  the  parental  power  to  one  of 
the  parents  is  invariably  exercised  by  the  Court  in  case  the  harmony 
between  husband  and  wife  is  broken  and  a  divorce  or  a  separation 
a  viensa  et  thoro  is  prayed  for  and  granted.  In  those  cases  the 
interest  of  the  child  is  the  exclusive  guidance  of  the  Court  {g)^  and 
the  Court  may  consequently  deprive  the  father  of  all  powers  and 
recognise  those  of  the  mother  alone  (h),  even  if  she  be  the  guilty 
party  (i) ;  or  deprive  both  parents  thereof  and  entrust  the  children 
to  the  custody  of  a  third  person  (A;). 

On  dissolution  of  the  marriage  through  the  death  of  one  of  the 
parents  the  survivor  alone,  as  natural  guardian  of  the  children, 
exercises  a  power  similar  to  the  parental  power  exercised  during 
marriage,  unless  the  Court  has  deprived  the  survivor  thereof.  It 
is,  however,  within  the  power  of  either  of  the  parents  to  nominate 
a  guardian  to  act  with  the  survivor  and  to  exercise  part  of  the 
powers  which  would  otherwise  vest  in  the  survivor  alone.  Such 
nomination  may  be  by  will  (I)  or  by  deed  (»/i). 

In  the  case  of  the  father,  he  can  nominate  a  guardian  not  only 
to  administer  such  of  the  property  as  he  is  leaving  to  his  children, 
but  also  to  take  care  of  their  persons  and  in  so  far  to  supervise  the 
mother  in  the  bringing  up  of  the  children.  The  father  cannot 
deprive  the  mother  surviving  him  of  the  power  to  which  she  is 
entitled  as  the  parent  and  the  natural  guardian  of  her  children. 

In  the  case  of  the  mother,  she  can,  if  the  father  survive  her^ 
nominate  a  special  guardian  for  the  administration  of  such 
property  as  she  will  be  leaving  to  her  minor  children,  and  also  to 
control  the  surviving  father  in  his  care  for  their  persons  (m). 

Cv)  Simey  t\  Simey  (1881),  1  S.  C.  E.  (m)  Ibid.,  art.  3. 

171 ;  and  (1884)  3  S.  C.  R.  1  ;  Painter  (n)  Cape    Ordinance    No.    105    of 

V,  Painter  (1882),  2  E.  D.  C.  147.  1833,  art.  1  ;  Transvaal  Proclamation 

(A)  Simey  v,  Simey  (1881),  1  S.  C.  R  No.  28  of  1902,  art.  73. 

171 ;    Goldsworthy    v,    Goldswoi-thy  On  account  of  the  wording  of  these 

(1893),  10  S.  0.  R.  139.  articles  a  contrary  view  has  been  ex- 

(i)  13ailey  v.  liailey,  Ilerzog's  Rep.  pressed,  viz.,  that  not  only  the  father 

Tr.  C.  (1893),  translated  by  Leonai-d,  is  entitled  to   deprive   the  surviving 

44  ;    Alexander  v.  Alexander,    same  mother  of  her  rights  to  the  sole  e^^er- 

vol.,  p.  103.  cise  of   the  "  parental    power,"  but 

(k)  Bos  well    V,   Johnson    (1862),   1  also  that  the  mother  cannot  appoint 

Roscoe,  16.  guardians  to  the  person  of  her  minor 

(/)  Cape  Ordinance  No.  105  of  1833,  children  when  she  has  left  a  husband 

art.  1.  surviving  her:  Van  Eooyen  f.  Werner 
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Althoagh  the  parents  may  be  thus  curtailed  in  their  rights  of 
natural  guardians  over  their  minor  children,  the  power  which 
they  possess  as  parents  over  their  children  remains  vested  in  them. 
In  case  the  Court  deprives  the  parents  or  either  of  them  of  this 
power,  it  cannot  vest  the  same  power  in  any  other  person.  The 
power    is    distinctly    dependent    on    the    fact    of    being    parent 


(1892),  9  S.  C.  B.  425  at  p.  428.  The 
words  of  these  articles  are  ambiguous. 
It  IS  provided  that  "  it  shall  not  be 
lawful  for  any  person  except  the  father 
of  any  minor  or  mother  of  any  minor 
w?u>8e  father  is  deadf  by  any  will  or 
other  deed  to  nominate  and  appoint  any 
tutor  or  tutors  to  administer  and 
manage  the  estate  or  to  take  care  of 
the  person  of  such  minor."  Accord- 
ing to  the  Act,  however,  a  **  tutor,*' 
cannot  be  appointed  while  a  parent  or 
natural  guardian  is  alive  without  that 
parent  or  guardian  being  deprived  of 
his  or  her  powers  by  the  Court.  It  is 
said,  therefore,  that  the  appointment 
of  a  tutor  by  the  father  involves  the 
exclusion  of  the  mother  from  her 
rights  as  surviving  parent,  though 
the  mother  cannot  retaliate  and  in 
the  same  way  deprive  the  father  from 
his  lights. 

But  nowhere  in  the  Act  it  is  stated 
that  one  parent  has  such  powers  over 
the  other  parent.  Such  powers  were 
foimerly  specially  reserved  for  the 
Orphan  Chambers,  and  are  now  ex- 
clusively vested  in  the  Courts. 

On  more  careful  reading  and  com- 
parison of  art.  1  with  the  other  articles 
of  the  Cape  Ordinance  the  above- 
mentioned  view  appears  to  be  incorrect. 
The  preposition  "  or "  between  the 
words  *'  to  administer  the  estate  "  and 
*'  to  take  care  of  the  person "  of  the 
minor  of  itself  creates  a  doubt  as  to 
the  precise  meaning  of  the  sentence. 
Then,  no  provision  is  made  in  the 
article  for  the  mother  of  illegitimate 
children.  Thirdly,  in  arts.  22  and  38 
of  the  Cape  Ordinance  it  id  distinctly 


provided  that,  in  case  the  husband  and 
wife  are  married  in  community  of 
property,  the  mother  can  appoint  a 
tutor  to  act  as  guardian  of  the  persons 
of  her  minor  children  as  well  as  ad- 
ministrator of  the  joint  estate,  i.e,, 
including  the  share  which  she  may 
freely  dispose  of.  It  is  stated  that  she 
can  thus  appoint  her  surviving  hmfband 
as  tutor.  This  involves  that  she  can 
refrain  from  doing  so,  but  the  power 
to  appoint  a  tutor — be  it  the  husband 
or  some  other  person — is  in  direct  con- 
tradiction to  the  words  of  art  I  as 
explained  in  Van  Rooyen  v.  Werner. 
This  suggests  either  a  conflict  between 
the  provisions  of  the  different  articles, 
or  else  such  a  reading  of  art  1  as  will 
bring  it  into  harmony  with  the  re- 
mainder of  the  Ordinance. 

The  latter  course  commends  itself, 
as  in  other  places  the  Ordinance 
is  vaguely  drawn,  e.^.,  the  words 
"  administer  the  estate  "  might  in- 
clude the  wife's  property  (either  her 
own  or  her  share  of  the  property 
held  in  community)  of  which  the 
husband  has  the  administration 
during  the  marriage,  while  in  reality 
the  husband  has  no  right  to  deprive 
his  widow  of  the  administration  of  her 
own  property,  and  can  only  nominate 
a  curator  over  his  own  share.  Thus 
art.  6  speaks  of  a  minor  not  being  at 
the  time  under  the  '* natural"  guar- 
dianship of  his  or  her  father  or  mother 
'*  or  of  a  tutor  or  tutors  ieetamentary 
duly  confirmed." 

This  construction  is,  moreover,  in 
accord  with  the  provisions  of  art.  23. 
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and  only  comes  into  existence  on  the  birth  or  legitimation 
of  a  child  (o). 

None  but  the  parents  can  exercise  parental  power  over 
minors. 

Power  over  the  Person. — The  parental  power  manifests  itself  in 
the  right  to  the  custody  of  and  the  control  over  the  minor  children, 
the  duty  to  maintain  and  educate  them,  and  to  administer  their 
property,  and  the  authority  to  act  on  their  behalf. 

The  custody  of  the  children  is  considered  to  be  a  kind  of  trust 
which  should  be  exercised  in  the  interest  of  the  children,  and,  as 
has  been  stated  above,  their  interest  will  be  the  sole  guide  of  the 
Court  in  cases  where  complaints  have  been  laid  against  the  parent 
of  being  unfit  to  have  the  custody  of  the  minors. 

During  the  infancy  of  her  child  the  mother  is  considered  to  be 
the  proper  person  to  exercise  this  part  of  the  parental  power  ( j;)  ; 
but,  as  she  is  herself  under  the  guardianship  of  her  husband,  it  is 
the  father  who  is,  during  marriage,  in  consequence  of  his  superior 
position,  entitled  to  the  custody  and  control  of  the  children.  He 
determines  the  place  of  residence,  and  he  can  reclaim  the  minor 
children  from  those  who  are  illegally  detaining  them. 

The  control  over  the  minor  children  includes  the  right  of 
moderate  correction  (q). 

It  carries  with  it  the  duty  to  maintain  (r)  the  children  and  to 
educate  them.  The  amount  of  education  is  left  to  the  discretion  of 
the  parents,  as  long  as  the  children — if  the  parents  can  afford  it — 
receive  the  rudiments  of  education  (s)  and  they  are  educated  in  a 
suitable  manner. 

Any  questions  which  may  arise  regarding  the  custody,  main- 
tenance or  education  of  minor  children  are  settled  by  the  Court  as 
superior  guardian.  Any  such  question  may  be  raised  by  either  of 
the  parents,  or,  in  case  one  of  them  is  dead,  by  the  tutor  or 
curator,  or,  if  no  tutor  or  curator  has  been  nominated  or  appointed, 
by  anyone  acting  on  behalf  of  the  children.  It  will  be  competent 
for  the  Court  to  make  such    temporary   order  for  the   proper 

(o)  In  re  Lutgens,  Neethling,  qq.  Others  (1906),  Tr.  S.  C.  937. 
Lutgens  Heirs  v.  Trustees  and  Credi-  (q)  Cf.  p.  491,  8upra, 

tors  of  Lutgens  (1832),  2  Menz.  312  (r)  Cf.  pp.  490,  556,  supra. 

at  p.  315.  (a)  Nathan,  Common  Law  of  S.  A., 

(/>)  Kramarski    r.    Eramarski    and  I.,  par.  146,  p.  107. 
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maintenance,  education  and  custody  of  the  person  of  such  minor 
daring  the  time  of  the  proceedings  as  the  Court  shall  think  fit  (t). 

If  the  minor  children  have  an  income  or  earnings  of  their  own 
and  are  living  under  their  father's  roof,  the  father  is  entitled  to 
these  sums  as  a  contribution  towards  their  maintenance  and 
education  (a) ;  but  whatever  education  the  father  grants  to  his 
children,  he  is  not  entitled  to  recover  the  sums  thus  spent  from 
the  children  after  they  have  attained  the  age  of  majority  {x). 

If  a  minor  is  living  apart  from  his  parents  and  openly  carries  on 
a  trade  or  calling,  the  parents  are  not  entitled  to  any  of  the  minor's 
earnings,  the  reason  for  such  contributions  having  ceased. 

Power  over  the  Property. — Parents  have  no  right  to  the  property 
which  belongs  to  their  minor  children,  nor  do  they  enjoy  a  life 
interest  in  any  part  of  it  except  in  so  far  as  the  usufruct  thereof  has 
been  specially  reserved  to  the  parents  or  the  survivor  of  them,  or 
is  required  for  the  maintenance  of  the  minors.  If  in  such  case  the 
parents,  or  the  survivor  of  them,  have  exceeded  the  amount  realised 
by  the  usufruct  and  have,  without  previously  having  obtained 
authority  from  the  Court,  spent  part  of  the  capital  belonging  to 
these  children  for  their  education,  the  children,  after  having  attained 
the  age  of  twenty-one  years,  can  recover  in  law  from  their  parents 
the  sum  thus  paid  out  of  their  capital  {y). 

Parental  power  includes  the  administration  of  the  minor's  property. 

The  father  has,  during  the  marriage,  the  administration  of  all 
the  property  belonging  to  his  children  while  they  are  minors,  as 
long  as  the  children  remain  under  their  father's  roof,  unless  a 
special  curator  has  been  appointed  by  the  Court  or  nominated  by 
the  person  who  left  property  to  the  children  by  will  for  the 
administration  thereof  (2). 

For,  although  the  parents  cannot  be  deprived  by  third  parties, 
other  than  the  Court,  of  the  care  and  control  over  the  persons 
of  their  minor  children,  the  administration  of  the  whole  or  part 
of  the  children's  property  may  be  placed  in  the  hands  of  a  special 

(t)  Cape    Ordinance    105    of    1833,  {x)  Prince  qg,  Dieleman  v.  Berrang6, 

art.  23.  alias  Anderson  ( 1  ^30),  1  Menzies,  435. 

•  (u)  Van  Rooyen  v.  Werner  (1892),  9  (//)  Prince  qq.  Dieleman  v.  Berrang6, 

S.  C.  R.  425,  429 ;  Van  der  Byl  &  Co.  alias  Anderson  (1830),  1  Menziee,  435. 

V.  Solomon  (1877),  Buch.  25,  per  de  (2)  Cape  Ordinance  No.  105  of  1833, 

Villiers,  C.J.,  at  p.  27 :  and  see  pp.  493,  art.  1 ;  In  re  Lutgens  (1832),  2  Menziee, 

supra,  556,  j)08(m  315 :  and  see  p.  493,  suprth 
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curator.  The  Court  alone  can  deprive  the  parents  of  the  adminis- 
tration of,  and  appoint  a  curator  over,  the  whole  of  the  minor's 
property,  but  any  person  in  leaving  property  to  the  children 
may  nominate  a  special  curator  for  the  administration  thereof.  In 
such  a  case,  if  the  father  be  once  excluded  he  remains  excluded, 
«ven  if  the  curator  nominated  cannot  act  (a). 

On  the  dissolution  of  the  marriage  through  the  death  of  either 
of  the  parents  the  duties  of  administration  remain  in  the  hands  of 
or  devolve  upon  the  survivor,  unless,  and  in  so  far  as,  the  survivor 
has  been  excluded  from  the  administration  of  the  property  left 
by  the  deceased  to  the  minor  children  of  the  marriage.  The 
survivor  is  in  the  administration  boupd  by  the  same  rules  as  the 
father  during  the  marriage. 

In  administering  the  minor's  estate  the  parents  have  similar 
duties  as  a  guardian,  but  in  certain  respects  they  have  a  freer  hand 
than  a  guardian.  The  parents  do  not  require  leave  of  the  Court 
for  acts  which  would,  in  the  case  of  tutors  and  curators,  require  the 
Courtis  sanction.  It  is  also  not  necessary  for  the  parents  to  render 
an  annual  account  of  their  administration  to  the  Master  of  the 
Court  (6).  Their  authority,  however,  is,  in  the  same  way  as 
ithat  of  guardians,  limited  with  regard  to  contracts  which  are 
binding  on  the  minors.  A  father  may  place  the  capital  of  bis 
minor  children  in  appropriate  investments  (c)  and  enter  into  such 
contracts  on  their  behalf  as  he  will  be  able  to  execute  during  his  . 
children's  minority,  but  beyond  this  he  cannot  in  administering 
their  property  bind  the  minors,  specially  not  so  that  they  would  be 
prevented  from  claiming  restitutio  in  integrinn  after  they  have 
obtained  the  age  of  majority  (d).  If  special  curators  be  nominated 
for  the  administration  of  property  left  to  the  minors  by  a  will  of 
which  those  curators  are  the  executors,  then  the  father  cannot,  in 
•confirming  an  account  of  the  administration  of  those  executors,  bar 
the  minors,  as  heirs,  from  objecting  to  the  correctness  of  the  items 
in  that  account  when  settling  with  these  executors  and  curators 
after  they  have  obtained  the  age  of  majority  {e). 

(a)  Van  Rooyen  v.  Werner  (1892),      (1877),  Buch.  25. 

5  S.  0.  R.  429.  (d)  Van  der  Byl  &  Co.  v,  Solomon, 

(b)  Cape  Ordinance  No.  105  of  1833,      uhi  cit.  suj). 

art.  38.  (c)  Munnik  v.  Neethling  (18;<8),  3 

(c)  Van  der  Byl  &  Co.  v.  Solomon      Menz.  80. 
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On  the  dissolution  of  the  marriage  through  the  death  of  either 
of  the  parents,  in  case  they  were  married  in  community  of 
property,  the  survivor  is  not  always  obliged  to  make  an  inventory, 
but  the  survivor  is  prevented  from  re-marrying  unless  a  proper 
certificate  setting  out  the  share  due  to  such  minors  out  of  the  joint 
estate  has  been  previously  produced  to  the  Court  (/). 

Gifts  between  Parents  and  Children. — The  relation  between  parent- 
and  child  is  no  longer  a  hindrance  for  gifts  to  be  made  by  the 
parents  to  the  children  either  directly  or  indirectly.  They  may  be 
accepted  by  the  child's  natural  guardian  on  the  child's  behalf  and 
then  become  the  absolute  property  of  the  child.  If  a  father,  while 
he  was  solvent,  made  a  proper  gift  to  his  child  in  an  open  and  bond 
fide  manner,  the  child  would  obtain  full  ownership  of  the  things- 
granted  and  these  things  could  not  be  attached  for  the  father*^ 
debts. 

Regarding  the  manner  in  which  these  donations  should  be  made, 
in  order  to  be  considered  valid,  de  Villiers,  C  J.,  in  his  judgment  in 
the  case  of  Slabber's  Ti-usteea  v.  Meezei's  Executors  (g)  states :  "They 
require  registration  in  the  Deeds  Office  if  they  exceed  the  sum  of 
500Z.  in  value,  and  they  are  invalid  and  revocable  to  the  extent  of 
such  excess,  unless  so  registered.  A  donation  by  a  father  to  his- 
minor  child  is  completed  by  such  registration,  whatever  the  amount- 
may  be.  An  unregistered  donation  by  a  father  to  his  minor  child 
is  not  deemed  to  be  complete  without  clear  proof  of  acceptance  by 
the  child,  or  by  the  father  on  behalf  of  the  child.  Acceptance  by 
the  child  alone  is  sufficient  if  he  has  reached  the  age  of  puberty ; 
but  if  he  is  under  that  age,  the  gift  must  be  accepted  by  the  Court,, 
the  Master,  or  the  father  on  his  behalf.  Whether  the  minor  be 
under  or  above  the  age  of  puberty,  the  complete  acceptance  by  the 
father  would  be  sufficient ;  but  such  acceptance  would  be  incom- 
plete as  such  without  some  act  done  by  the  father  to  prove  his. 
intention  to  divest  himself  of  the  property,  such  as  delivery  to  a 
third  person,  transfer  in  the  Deeds  Office,  or  in  the  case  of  a. 
cession  of  action,  notice  to  the  debtor  of  such  cession  to  the 
child ''(ft). 

(/)  Cape   Ordinance    No.    105    of  3  Menz.  86  ;    Thorpe's  Executors  v. 

18;«,  art.  22.  Thorpe^s  Tutor  (1886),  4  S.  C.  K.  488  ; 

iff)  (1895)  12  S.  C.  B.  163  at  p.  168.  Geyer  r.   Geyer's  Trustee  (1896),  1* 

{h)  Elliott's  Trustees  v,  Elliott  (18-15),  E.  D.  C.  74. 
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Parents'  Bight  to  fiepresent  Child. — The  parents  are  not  liable  to 
pay  damages  for  torts  committed  by  their  minor  children  except 
out  of  moneys  belonging  to  those  minors  (t). 

The  father  during  marriage  has  the  right,  without  leave  of  the 
Court,  to  bring  actions  on  behalf  of  his  minor  children  and  to 
appear  for  them  in  Court,  but  if  he  does  so  he  does  it  at  his  own 
risk  and  cannot  involve  the  minor  in  any  costs  of  the  action,  should 
he  be  unsuccessful.  In  that  case  the  father  will  be  personally 
liable  for  the  payment  of  these  costs  {k).  The  Court  may,  however, 
sanction  the  proceedings  after  the  action  is  over  upon  sufficient 
ground  shown,  and  if  under  the  circumstances  leave  to  bring  an 
action  would  undoubtedly  have  been  granted  if  applied  for  before 
the  action  was  brought  ({). 

After  the  dissolution  of  the  action  this  power  would  be  vested 
in  the  parent  who  retained  the  parental  power. 

TenniiiatioiL  of  Power. — The  parental  power  terminates — 

(a)  Through  the  death  of  either  parent  or  of  the  child. 

(b)  By  judgment  of  the  Supreme  Court,  depriving  the  parents 

of  their  rights  over  their  children.  The  reasons  which  may 
induce  the  Court  to  act  in  this  manner  are,  on  the  part  of 
the  father :  ill-treatment,  intemperance  and  bad  adminis- 
tration of  the  children's  property ;  on  the  part  of  the 
mother,  in  addition  to  these,  the  leading  of  an  immoral 
life(m). 

The  mother  and  father  are,  if  both  parents  are  alive, 
mutually  entitled  to  lay  a  complaint  before  the  Court  and 
show  reason  why  the  husband  or  wife  should  be  deprived 
of  the  custody  and  education  of  the  minor  children.  If  either 
of  the  parents  be  dead,  this  duty  falls  to  the  tutor,  if  any. 

(c)  Through  tacit  emancipation  by  the  parent  who  exercises  the 

parental  power  if  the  minor  is  allowed  to  live  away  from 
home  and  to  openly  exercise  some  trade  or  calling  (ii). 

(t)  January  v.  Kilpatrick  (1883),  2  S.  C.  R.  425  at  p.  430. 

E.  D.  C.  18  ;  Queen  v.  Obani  (1884),  3  .  (1)  Be  Montmort  v.  Board  of  Execu- 

E.  D.  0.  333.  tors,    Ex  parte   Montmort  (1888),  6 

(A;)  Prince  ^.  Dieleman  V.  Berrang6,  S.  0.  R  118. 

alias  Anderson  (1830),  1  Menz.  434  at  (m)  Woodford  y.  Woodford  (1894), 

p.  437,  n.  0 ;  Van  der  Walt  v.  Hudson  11  S.  0.  B.  141. 

and  Moore  (1886),  4  S.  C.  R.  327  ;  cf.  {ji)  Cf.    Chapter  VII.,    MAJORrrv, 

Van    Booyen   r.   Werner   (1892),    9  p.  453,  supra. 
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(d)  Through  emancipation  or  "  handligting  "  by  the  Court  (o). 

(e)  Tlirough  venia  atatis.    This   mode  of  emancipation  is  not 

often  resorted  to  since  the  limit  for  the  age  of  majority  has 
been  reduced  to  twenty-one  years.  Yet  it  is  well  known 
in  South  Africa,  and  in  several  decisions  it  has  been 
recognised  as  a  privilege  which  can  be  exclusively  granted 
by  the  highest  executive  authority  (p). 

(f)  Upon  the  child  reaching  the  age  of  twenty-one  years  (g). 

(g)  Upon  the  marriage  of  the  minor. 

(h)  Upon  the  parent  being  placed  under  curatorahip  or  being 
declared  a  spendthrift,  or  of  unsound  mind,  or  otherwise 
unfit  to  have  the  custody  of  the  person  or  property  of  his 
or  her  minor  children  (r). 

niegitiinate  Children. — ^As  regards  an  illegitimate  child  the  mother 
alone  exercises  the  parental  power.  She  is  entitled  to  its  custody 
and  can  enforce  her  rights  before  the  Courts  of  her  domicil,  even  if 
the  child  is  outside  the  jurisdiction  of  those  Courts,  if  only  the 
person  who  has  the  actual  control  over  its  custody  be  within  the 
jurisdiction  («). 

Law  of  ftuebec. — The  power  of  the  father  is  considerably  less 
extensive  in  the  law  of  Quebec  than  it  is  under  the  French  law,  the 
main  lines  of  which  are  otherwise  similar  {ss). 

In  Quebec  the  father  has  not  the  right  to  have  his  son  imprisoned 
as  a  means  of  discipline  (Q. 

Nor  is  a  child  over  twenty -one  under  any  legal  necessity  ot 
obtaining  the  father's  consent  to  marriage  or  of  making  any  acte 
respectueux,  such  as  the  old  French  Law  required,  or  any  notarial 
notification  such  as  is  prescribed  by  the  law  of  June  21st,  1907  (t^). 

Nor  can  the  father  emancipate  the  child,  but  on  the  contrary,  the 
child  himself  can  apply  for  emancipation  {x). 

(o)  Cf .  pp.  452, 453,  8upra ;  Ex  parte  (m)  See  section  ii.  of  this  chapter. 

Cachet  (1898),  15  S.  C.  E.  5.  (0  Code  Civil,  arte.  376—383.  There 

ip)  Cf.    Chapter  VII.,  MAJOBixy,  is  only  the  much  more  limited  right  of 

p.  453,  supra,  having  a  vicious  child  sent  to  an  indus- 

{q)  Ordinance  No.  62  of  1829,  s.  1 :  trial  school,  see  tn/ra,  p.  544. 

see  p.  496,  anjjra,  (u)  See  Code  Civil,  arte.  148,  151. 

(r)  Van  Eooyen  v,  Werner  (1892),  9  {x)  Code  Civil,   art.  477  ;   Baudry- 

S.  C.  B.  425  at  p.  428.  Lacantinerie,    Ch6neaux    et    Bonne- 

(«)  Camel  v.    Dlamini    (1903),    Tr.  carr^re,  Personnes,  v.  4,  n.  669  ;  Civil 

H.  C.  17.  Code,  L.  C,  art.  315. 
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Nor  in  Quebec  can  the  father  name  a  testamentary  tutor  to  his 
minor  child  (y). 

And,  most  important  difference  of  all,  the  father  has  not  by  the 
law  of  Quebec  the  legal  usufruct  of  the  child's  estate  till  he  is 
eighteen  years  of  age  {z). 

By  the  law  of  Quebec  the  father  has,  in  general,  the  right  to  be 
appointed  tutor  to  his  minor  children,  unless  there  is  some  reason 
for  excluding  him  (a). 

But  this  merely  entitles  him  to  administer  the  child's  estate ;  he 
must  account,  like  any  other  tutor,  for  the  revenues. 

Legitimate  Children. — A  legitimate  child  is  subject  to  the  authority 
of  his  father  until  majority  or  emancipation.  If  the  father  be  dead 
or  incapable,  or  have  disappeared,  the  mother  has  a  like  authority 
over  the  child  (b). 

The  parental  authority  is  a  matter  of  public  policy ,  and  the  father 
cannot  divest  himself  of  it.  A  contract  by  which  he  gives  his  child 
into  the  charge  of  another  person  and  undertakes  not  to  claim  any 
of  the  rights  of  a  father  is  not  binding  (c). 

This  power  includes  the  right  to  the  custody  of  the  child,  and  also 
a  right  of  reasonable  and  moderate  correction,  which  may  be  dele- 
gated to  those  to  whom  the  education  of  the  child  has  been 
entrusted. 

The  Court  will  be  reluctant  to  interfere  with  the  father  in  the 
exercise  of  his  right  of  correction,  and  in  general  will  not  do  so 
unless  the  life  or  health  of  the  child  is  endangered. 

The  father,  according  to  a  recent  decision,  may,  in  the  exercise  of 
his  parental  authority,  place  a  refractory  boy  in  a  reformatory 
school  which  admits  paying  pupils  as  well  as  youthful  offenders  sent 
by  the  Judge  (d). 

When  the  correction  is  exercised  by  schoolmasters  or  others  to 

(y)  Civil  Code,  L.  C,  art.  249.  Con-  245,    113,    120.      As   to   illegitimate 

trast  Code  Civil,  art.  397.  children,  see  infra,  p.  545. 

(z)  As  to  this  jouissance  legale  in  (c)  Barlow  v.  Kennedy  (1871),   17 

France,   see  Code  Civil,   arts.  384—  L.  C.  J.  253  (C.  A.). 

387  ;    Baudry-Lacantinerie,    ut   sup,,  (d)  Macdonald  v,  Macdonald  (1905), 

Nos.  147  seq.  E.  J.  Q.[U  K.  B.  330  (HaU,  J.).    As 

(a)  Com.  B«p.,  v.  1,  p.  205  ;  Mig-  to  the  extent  to  which  the  Courts  in 

nanlt,  v.  2,  p.  163.    See  Corp.  d'Artha-  France  control  the  parental  authority, 

baska  v.  Champoux  (1874),  1  Q.  L.  B.  see  Agen,  Novembre  6,  1889,  D.  P. 

376 ;  (C.  B.).  90,  2,  25,   and  the  full  note  by  de 

ib)  Civil   Code,    L.    C,   arts.    243,  Loynes. 
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whom  the  father's  authority  has  been  delegated  expressly  or  by 
implication,  the  Court  will  be  more  strict  in  enforcing  the  condition 
of  reasonableness,  and  the  teacher  or  the  school  authorities  may  be 
found  liable  in  damages  when  the  punishment  has  been  excessive  (e). 

By  statute  the  father  of  a  child  under  twelve  of  bad  or  vicious 
habits  may  apply  to  two  justices  of  the  peace  or  to  a  magistrate  for 
an  order  to  place  the  child  in  a  certified  industrial  school  for  a 
specified  period.  And  failing  the  father,  such  an  application  may  be 
made  by  a  relative  or  by  the  tutor  (/). 

There  is  no  provision  by  the  law  of  Quebec  for  declaring  the 
father's  power  forfeited,  as  may  be  done  in  France  under  the 
law  of  July  24th,  1889  and  the  law  of  April  19th,  1898  (g). 

But  it  appears  that  the  Court  may  deprive  a  father  of  the  custody 
of  his  child  when  by  reason  of  the  father's  cruelty,  neglect,  or 
immoral  course  of  life  the  child's  physical  or  moral  health  is 
grievously  endangered  (h). 

But  when  no  such  danger  is  shown  the  Court  has  no  right  to 
attempt  to  control  the  discretion  of  the  father  as  to  the  education 
or  management  of  the  child.  In  particular  the  father  may,  in  his 
absolute  discretion,  forbid  the  child  to  associate  with  certain 
persons. 

The  domicil  of  an  unemancipated  minor  is  with  his  father,  and 
the  Code  provides  that  he  cannot  leave  his  father's  house  without 
his  permission  (i). 

In  Quebec  no  attempt  seems  to  have  been  made  to  enforce  the 
father's  rights  by  the  remedies  allowed  by  French  law,  e.g.^ 
detention  (k),  and  it  is  doubtful  if  they  would  be  recognised  by  the 
Courts.  As  has  been  explained  above,  the  parental  power  is  not  so 
extensive  as  in  France. 

In  a  number  of  cases  the  father's  right  to  recover  the  custody  of 
his  child  has  been  raised  upon  an  application  by  the  father  for  a 

(e)  Brisson  v.  Lafontaine  (1864),  14         (A)  Aubry  et  Eau,  4th  ed.,  v.  6, 

L.  C.  R.  377  (Loranger,  J.) ;  Lefebvre  8.  550,  p.  82  ;  Dall.  R6p.  vo.  Puissanoe 

r.  La  Congregation  des  Petite  Fr^resde  Patemelle,  n.  26;    Req.  Janyier  27, 

Marie  (1890),  M.  L.  R.  6  S.  C.  430  1879,  D.  P,  79,  1.  223 ;  Agen,  Novem- 

(Davidson,  J.).  bre  6,   1889,   D.   P.   90,   2,   25.    See 

(/)  R.  S.  Q.,  art.  3139.  Barlow  v.  Kennedy,  ut  sup.    But  see, 

(^)  For   an    explanation    of   these  contra,  Laurent,  v.  4,  n.  291. 
laws,  see  Planiol,  Tr.  E16m.,  4th  ed.,  (i)  Civil  Code,  L.  C,  arts.  83,  244. 

v.  1,  n.  1734 :  see  p.  502,  eupra.  {k)  See  p.  600,  supra. 
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writ  of  habeas  corpus.  But  here  the  question  for  the  Court  is  if  the 
child  is  **  confined  or  restrained  of  his  liberty  "  (/). 

When  the  evidence  is  that  the  child  has  intelligence  to  choose  a 
residence  for  himself  and  prefers  to  live  with  some  other  person 
than  his  father,  this  is  not  the  illegal  restraint  which  the  writ  of 
habeas  corpus  is  intended  to  remedy,  and  the  Judge,  as  a  general 
rule,  will  not  order  the  child  to  be  given  back  to  the  father  (m). 

Whether  the  child  has  such  a  degree  of  intelligence  is  a  question 
of  fact,  but  if  a  boy  is  over  fourteen  years  of  age  it  is  contrary  to  the 
practice  of  the  Courts  to  compel  him  to  return  to  his  father  (n). 

But  special  reasons  might  be  shown,  such  as  the  weakness  of  mind 
of  the  minor,  or  improper  influence  on  the  part  of  the  person  with 
whom  he  has  chosen  to  live. 

In  one  case  it  was  suggested  that  if  a  girl  under  sixteen  left  her 
father's  house  the  Court  might  order  her  to  return  (o). 

And  in  another  case  where  a  girl  of  eighteen  had  left  her  father's 
house  and  gone  into  an  institution  the  father  applied  for  a  writ  of 
liabeas  corpus.  The  authorities  of  the  institution  alleged  that  there 
was  no  restraint.  The  Judge  held  there  was  moral  restraint  which 
prevented  the  girl  exercising  a  free  choice  (p). 

Where  the  child  has  not  the  capacity  to  choose  a  home  for  himself 
the  father  can  enforce  his  surrender  by  the  person  who  has  received 
him,  unless  the  father's  past  conduct  or  his  present  course  of  life 
show  that  he  is  unworthy  to  exercise  the  parental  authority,  and 
that  the  child's  interests  would  be  gravely  prejudiced  (q). 

When  a  marriage  is  dissolved  by  Act  of  Parliament  the  petitioner 
is  generally  given  the  custody  of  the  children,  and  upon  a  separation 
from  bed  and  board  the  custody  is  usually  given  to  the  innocent 
consort ;  but  Parliament  in  the  one  case  and  the  Court  in  the  other 
has  the  power  to  give  the  custody  of  all  or  some  of  the  children  to 
the  guilty  consort,  or  to  a  third  party  (r). 

lUegitimate  Children. — ^When   the    paternity   of   an  illegitimate 

(/)  C.  C.  P.,  art.  1114.  Grande  Ligne  (1889),  33  L.  C.  J.  227 

(m)  Reg.  v.  HuU  (1876),  3  Q.  L.  B.  (Charland,  J.) 

136  (C.  R.)-  (?)  Barlow  v.  Kennedy  (1871),  17 

(n)  See  B.  v.  Hull,  ut  sup, ;  Lange-  L.  C.  J.  253  (C.  A.)  ;  Riley  v,  Grenier 

lier,  Cours  de  Droit  Civil,  v.,  1,  p.  404  (1888),  33  L.  C.  J.  1  (Charland,  J.)  ; 

(Montreal,  1905).  Ex  parte  Grace  Ham  (1883),  27  L.  0.  J'. 

(o)  Reg.  V.  Hull,  ut  sup,  127. 

{p)  Morrisette    v.    Mission    de    la  (r)  (Divil  Code,  L.  C,  art.  214. 

B.C.L. — VOL.  II.  85 


Digitized  by 


Google 


546  THE  PARENTAL   POWER. 

child  is  admitted  or  has  been  proved,  the  question  may  arise 
whether  the  parental  authority  is  vested  in  the  father  or  the  mother, 
or  in  both  parents  jointly. 

The  Civil  Code  of  Lower  Canada  is  silent  as  to  this  matter.  The 
articles  dealing  with  parental  authority  contemplate  legitimate 
children  only.  There  is  no  provision  corresponding  to  that  of  the 
Code  Civil  («),  which  gives  powers  to  the  father  and  mother  of  an 
illegitimate  child. 

It  has  been  observed  that  in  France,  before  the  law  of  1907 
though  the  question  is  disputed,  the  prevailing  opinion  was  that  in 
case  of  a  conflict  between  the  father  and  mother  with  regard  to 
the  exercise  of  parental  authority  over  an  illegitimate  child,  the 
father's  will  ought  provisionally  to  have  the  preference,  subject  to 
the  control  of  the  Court  (t). 

The  main  reasons  for  this  view  are  that  the  child  bears  the  name 
of  the  father,  and  that  subject  to  certain  conditions  it  follows  the 
nationality  of  the  father  (u) ;  and  it  is  urged  further  that,  under 
the  French  Code,  in  case  of  disagreement  between  the  parents  as  to 
giving  consent  to  the  marriage  of  an  illegitimate  child,  the  will  of 
the  father  ought  to  prevail  {x). 

None  of  these  reasons  exist  in  the  law  of  Quebec.  An  illegitimate 
child  has  no  right  to  the  name  of  his  father,  and,  in  practice,  almost 
invariably  bears  his  mother's  name.  His  nationality  does  not 
depend  on  that  of  his  father  but  on  his  birth  within  the  British 
dominions  (y),  and  if  he  marries  before  the  age  of  majority  he 
requires  the  consent  of  a  tutor  ad  hoc  (z).  Accordingly,  by  the 
law  of  Quebec  it  seems  that  the  father  and  mother  of  an  illegitimate 
child  have  equal  authority  over  it,  and  in  case  of  disagreement  the 
Court  will  decide  what  is  best  in  the  interests  of  the  child.  In  one 
case  this  has  been  expressly  held  (a). 

St.  Lucia. — A  child  remains  subject  to  the  authority  of  his  father 
and  mother  until  his  majority  or  emancipation,  but  the  father 
alone  exercises  this  authority  during  marriage ;  an  unemancipated 
minor  cannot  leave  his  father's  house  without  permission  ;  and  the 

(a)  Art.  383.     See  p.  505,  8upra.  (r)  Code  Civil,  arts.  148,  158. 

(t)  Baudry-Lacantinerie,  ChiSneaux  (y)  See  Shedden  v.  Patrick  (1854),  1 

et  BonuecaiTere,  Personnes,  v.,  4,  n.  Macq.  535. 
226;    Aubry  et  Eau,  4th  ed.,  v.,  6,  (z)  Civil  Code,  L.  C,  art.  121. 

s.  571.  (a)  Cot^     V.    Deneault    (1884),    10 

(u)  Code  Civil  art.  8,  al.  1.  Q.  L.  E:  115  (Casault,  J.). 
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father  and  mother  of  an  unemancipated  minor  have  over  him  a 
right  of  reasonable  and  moderate  correction  which  may  be  dele- 
gated to  and  exercised  by  those  to  whom  his  education  has  been 
entrusted  (6). 

MauritiTifl. — Besides  the  provisions  of  the  Code  Civil  with  regard 
to  parental  power,  provision  is  made  by  statute  (c)  for  the  arrest 
of  minors  (d)  legitimate  or  illegitimate  absent  from  the  paternal 
domicil  without  permission,  and  for  the  consent  of  parents  to  the 
marriage  of  sons  under  twenty-five  and  daughters  under  twenty-one 
and  illegitimate  minors  (e) ;  and  for  the  appointment  of  guardians 
for  illegitimate  orphan  minors  in  certain  cases  (/). 

Seychelles. — There  are  similar  statutes  (g). 

Malta. — There  is  statutory  provision  on  the  lines  of  the  French 
and  Italian  Civil  Codes. (/t). 

Channel  Islands. — By  the  custom  of  Normandy  the  father  is  legal 
administrator  of  the  person  and  property  of  his  children  until  they 
marry  or  come  to  the  age  of  twenty.  After  the  mother's  death  an 
inventory  is  taken  of  the  goods  adventis  of  his  children,  and  the 
father  is  bound  to  restore  the  goods  and  lands  to  them  when  of 
age  and  to  maintain  their  inheritance  in  a  proper  state  and  to 
aliment  the  children.  The  right  of  paternal  correction  and 
paternal  consent  to  contracts  during  minority  and  marriage  before 
majority  is  also  recognised  (i). 

Law  of  India. — Hindu  Law. — A  Hindu  father  is  entitled  to  the 
custody  of  his  minor  children  and  of  their  property  (/c),  but  on  the 
marriage  of  a  daughter  the  right  of  custody  passes  to  the 
husband  (0,  and  on  his  death  to  his  relations  (m).  He  may,  by 
word  or  writing,  provide  for  the  guardianship  of  his  children  after 
his  death  (n). 

{b)  0.  C,  arts.  210—212,  1877,  No.  Carey,  Hist,  of  Guernsey  (1889) ;  Le 

42.  Geyt,  Jersey  (1847). 

(c)  9  of  1873  (Laws,  1905,  i.,  47).  (/c)  Mokoond  Lai  Singh  v,  Nobodip 

{(i)  /.€.,  unemancipated  persons.  Chunder  Singha  (1898),  L  L.  R.  25 

(f)  26    of    1890,    Civil    Status,   ss.  Calc.  881, 

52 — 55.  (/)  7/1    the  matter  of  Dhuronidhur 

(/)  4  of  1871.  Ghose  (1889),  L  L.  E.  17  Calc.  298. 

{(/)  4   of   1893,   Civil  Status,  10  of  (w)  KhudiramMookerjeetJ.Bonwari 

1897.  Lai  Roy  (1889),  I.  L.  R.  16  Calc.  584. 

(/*)  1  of  1873,  tit.  iv.,  Lois  Civiles  de  («)  Soobah  Doorga  Lai  Jah  v.  Rajab 

Malte  (1896),  Paris.  Neelanund  Singb  (1867),  7  Calc.  W.  R. 

(/)  Le    Marchant    (18:6),    p.     40;  74. 

85—2 
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He  may  give  his  daughter  in  marriage  (o),  and  may  marry  his 
son  (p).  He  may  also  give  his  son  in  adoption,  whether  the 
mother  consents  or  not  (q). 

Mnhammadaii  Law. — The  Muhammadan  law,  on  the  other  hand, 
does  not  give  to  a  father  rights  over  his  children.  According  to  the 
Sunni  law  he  is  not  entitled  to  the  custody. of  his  son  until  he  has 
attained  seven  years  of  age  (r),  or  of  his  daughter  until  she  has 
attained  puberty  (s).  According  to  the  Shiahs  he  is  entitled  to 
the  custody  of  a  son  when  two  years  old  (<),  and  of  a  daughter 
when  seven  years  old  (u).  He  is  also  entitled  to  the  custody  of  the 
property  of  his  infant  children  (x).  He  can  give  his  son  or 
daughter  in  marriage  (y),  and  such  marriage  cannot,  as  in  the  case 
of  marriage  by  guardians  other  than  the  father  or  paternal  grand- 
father, be  repudiated  at  puberty  unless  it  be  manifestly  to  the 
disadvantage  of  the  child. 

Except  in  the  above  respects  the  powers  of  a  Hindu  or  Muham- 
madan father  over  his  children  do  not  diflFer  from  the  powers  possessed 
by  an  English  father  (z). 

European  British  Subjects. — Sect.  17  of  the  Guardians  and  Wards 
Act  (viii.  of  1890)  enacts  as  follows : — 

"As  between  parents  who  are  European  British  subjects 
adversely  claiming  the  guardianship  of  the  person,  neither  parent 
is  entitled  to  it  as  of  right ;  but,  other  things  being  equal,  if  the 
minor  is  a  male  of  tender  years,  or  a  female,  the  minor  should  be 
given  to  the  mother ;  and  if  the  minor  is  a  male  of  an  age  to 
require  education  and  preparation  for  labour  and  business,  then  to 
the  father." 

In  all  cases  the  Courts  have  ample  power  to  displace  a  father  who 
has  shown  himself  unfit  to  be  entrusted  with  the  custody  of  his 

(o)  Nanabhai  Ganpatrav  Dhairya-  L  L.  E.  2  All.  71. 

van    v.    Janardhan  Vasudev    (1886),  (t)  Baillie's  Digest,  vol.  ii.,  p.  95. 

I.  L.  R.  12  Bom.  at  p.  118.  {u)  Lardii  Begum  v.  Mahomed  Amir 

{p)  See  OuvindarazuluNarasimliam  Khan  (1887),  I.  L.  R.  14  Calc.  615. 

V,    Devarabhotla    Venkatanaraeayya  (x)  See  Bhutnath  Dey   v,  Ahmed 

(1903),  I.  L.  R.  27  Mad.  20a  Hossein  (1885),  I.  L.  R.  11  Calc.  at 

{(j)  Narayanasami    v,     Kuppusami  p.  420. 

(1887),  I.  L.  R  11  Mad.  at  p.  47.  (y)  Baillie's  Digest,  vol.  i.,  p.  45. 

(r)  In  the  matter  of  Tayheb  Ally  (z)  Newab  Miilka  Jehan  Sahiba  v. 

(1865),  2  Hyde,  63.  Mahomed    Ushkurree    Khan    (1873), 

{$)  Hamid  Ali  v.  Imtiazan  (1878),  L.  R.  1.  A.,  sup.  vol.  at  p.  196. 
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children  (a).  They  will  not  enforce  the  right  of  the  father  who  has 
permitted  his  children  to  be  brought  up  by  others,  when  it  would 
be  detrimental  to  the  interests  of  the  children  to  alter  the  manner 
of  their  maintenance,  or  the  course  of  their  secular  or  religious 
education  (b). 

United  States. — In  the  United  States  of  America  parental  power 
exists  over  the  person  of  the  child  by  reason  of  the  common  law  ; 
and  so  long  as  the  parent  exercises  proper  moderation,  there  is  no 
criminal  liability  for  chastising  it.  If,  however,  he  exceed  the 
bounds  of  moderation  and  correct  his  child  in  a  brutal  or  cruel  and 
unnecessary  manner,  he  is  amenable  to  the  criminal  laws  punishing 
assault  and  battery,  and  like  offences  (c).  In  a  few  States,  the  laws 
provide  that  parental  power  is  lost  or  relinquished  by  voluntary 
contract  to  a  third  person  (Ean.  6a.)  or  to  the  child  (Ga.  La.)  (d). 
But  this  is  an  exception  to  the  rule,  and  the  Courts  hold  that  a 
contract  to  relinquish  the  custody  of  a  minor  child  to  a  third  person 
is  voidable  (e).  In  the  case  of  a  divorce  or  separation  of  the  parents, 
the  statutes  frequently  provide  that  the  mother  shall  presumptively 
have  the  custody  of  the  minor  children,  and  the  writ  of  habeas 
carpus  will  lie  in  her  favour,  unless  it  be  proved  that  she  is  not  a 
proper  person  morally  to  be  awarded  such  custody  (/). 

In  the  case  of  legitimate  children,  the  power  belongs  first  to 
the  father  and  then  to  the  mother,  but  the  power  of  the  mother  has 
been  held  in  Missouri  to  be  divested  by  a  second  marriage  (9).  In 
the  case  of  an  illegitimate  child  the  mother  is  entitled  to  the 
custody  of  the  child  until  it  is  of  an  age  to  elect  between  the  father 
and  mother ;  and  in  some  States,  if  the  mother  be  dead,  the  father 
has  the  right  of  custody  and  control  (h). 

In  the  United  States,  as  in  Great  Britain,  the  education  of  the 
child  is  not  thrown  upon  the  parent  owing  to  the  public  school 

(a)  Act  viii.  of  1890,  s.  7.  p.  148,  ss.  1—3. 

(6)  Mokorond  Lai  Singh  v.  Nobodip  {g)  Whitehead  v,  St.  Louis  (1886), 

Chunder  Singa  (1898),  25  Calc.  881.  22  Mies.  App.  60;    Matter  0/  Good- 

(c)  Bodgers'     Domestic     Belations  enough  (1863),  19  Wise.  274. 

(1900),  p.  419.  (A)  3Amer.  &  Eng.  EncycL  888; 

{d)  Stimson's     American     Statute  Matter  o/Celina  (1852),  7  La.  Ann.  162 ; 

Law  (1888),  s.  6611.  Dodge   v.  Kemnitz  (1891),  32  Nebr. 

(«)  Carey  v.  Hertel  (1905),  79  Pac  238 ;  Pete's  Appeal  (1884).  106  Penn. 

Bep.  482.  State,  574  ;  Adams  v.  Adams  (1864), 

(/)  New  York  Eev.  Stat.  (1896),  36  Georgia,  236. 
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system  prevailing  there;  but  it  is  the  parent's  duty  to  give 
religious  instruction  to  his  children,  and  he  has  a  right  to  do  so 
without  interference  as  long  as  the  child  has  not  arrived  at  the  age 
of  discretion  (t)* 

As  to  the  property  of  the  child,  it  has  been  held  that  the  father, 
or  in  the  event  of  his  death,  the  mother,  has  the  right  to  the 
possession  of  the  property  of  infant  children  to  the  exclusion  of 
strangers  (fc),  but  neither  the  father  nor  the  mother  has  any  right, 
.at  least  in  the  absence  of  overpowering  necessity,  to  any  property 
(exclusive  of  earnings)  {I)  belonging  to  the  child.  The  fact  that 
the  child  has  property  does  not  absolve  the  parent  from  his  duty  of 
support,  and  where  the  parent  unnecessarily  interferes  with  the 
property  of  the  child  in  his  possession  for  safe-guarding,  he  becomes 
liable  for  the  conversion  of  the  property  as  trustee  (m). 

In  most  of  the  United  States  minors  may  be  emancipated  either 
expressly  or  by  implication  (n),  in  which  case  the  parental  authority 
over  them  and  the  parental  right  over  their  earnings  cease :  e.g.,  by 
enlistment  in  the  military  or  naval  service  of  the  Union  (o). 

SECTION   V. 

Pkivatb  Ikternational  Law. 

Power  over  the  Person. — In  the  case  of  legitimate  children,  the 
personal  relations  between  them  and  their  parents  are  governed  by 
the  personal  law  of  the  parties  subject  to,  and  within  the  limits  set 
by,  the  lex  fori  or  lex  loci    (p) ;    and   in  all  countries  a  foreign 

(i)  Common  wealth     v.    Annstrong  255 ;  Meoi-s  v.  Bickford  (1867),  66  Me. 

(1842),    1  Pa.  L.  J.  392;   WLalen  v.  528;  HaUiday  v.  Miller  (1887),  29  West 

Olmetead,  61  Conn.  263.  Virg.    424 ;    6  Amer.   St  Rep.  653  ; 

{k)  lihodes    v.  McNulty,    52    Mo.  Kelly  v.  Sprout  (1867),  97  Mass.  169. 
App.  301.  (/^)  liar,  p.   431;   Savigny,   s.   380 

(/)  21  Am.  and  Eng.  Enc.  1039,  ex-  (Guthrie,    p.    301) ;    Poote,   79-82  ; 

cept  in    the    case  of    a  mother    re-  Weiss,  iv,,  142  ;  Cour  de  Paris,  187-1, 

manying ;  Ilullingswoi-tli  t».  Sweden-  J.    32 ;    Gei-mauy,    Berlin    Kammer- 

Lorg  (1875),   49    Ind.  378;    and  see  gericht,  1902,  J.  863;   Geimau  Civil 

chap,  ix..  Alimentary  Obligation.  Code,  Introd.  Stat.,  art.  19.    In  France 

(m)  Bodgers*    Domestic    Relations  and  Belgium  foreign  judgments  as  to 

^1900),  401.  custody  of    children  are  enforceable 

(ft)  21  Am.  and  Eng.  Enc.  of  Law  without  i-evision  or  exe^iuatur:   1888, 

(2nd  ed.),  1059.  J.  794  ;  1889,  J.  717. 

(o)«Magee  v.  Magee  (1872),  65  111. 
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father  can  exercise  the  rights  belonging  to  a  native  father,  subject 
perhaps  to  these  being  given  to  him  by  his  own  law,  although,  in 
a  French  case  (1872)  this  last  limitation  was  not  required  {q).  Thus 
his  power  of  personal  correction  of  the  child  is  limited  by  the  lex 
loci  (r),  while  his  right  of  deciding  the  child's  education  or  religious 
upbringing  is  for  most  purposes  left  to  his  personal  law,  though  he 
must  comply  with  positive  educational  obligations  of  the  lex  fori  (s), 
and  the  child  can  take  advantage  of  the  local  law  to  choose  his 
religion  at  the  age  fixed  by  it  (t).  This  seems  to  be  the  view  in 
France  (u).  In  Belgium  the  national  law  of  the  child  is  followed 
unless  it  be  in  conflict  with  public  order  (x),  and  in  England  and  the 
United  States  the  decisions  seem  to  be  approximating  to  this  view, 
though  the  lex  fori  is  still  declared  to  be  the  decisive  measure  of 
parental  authority  independently  of  considerations  of  the  person's 
nationality  or  domicil(^).  In  Scotland  the  law  has  been  similarly 
stated,  i.e.,  that  the  foreign  law  will  be  recognised  so  far  as  is 
opnsistent  with  the  sense  of  propriety,  order  and  decency  accepted 
in  a  Scottish  Court  (z). 

In  the  United  States,  where  a  conflict  arises  between  the  laws  or 
jurisdictions  of  several  States  in  relation  to  the  paternal  power  of  a 
parent  over  his  child,  it  is  recognised  that  such  relation  is  a  civil 
status,  and  therefore  the  personal  or  domiciliary  law  will  govern. 
Thus  the  Court  of  one  State  will  not  assume  to  award  the  custody 
of  a  child  to  one  of  its  parents  where  the  parties  reside  only 
tempoi-arily  within  the  State  and  are  legally  domiciled  in  another 
State  (a).  But  it  is  to  be  remembered  that  in  this  relationship,  as 
in  other  parts  of  the  law,  where  a  particular  exercise  of  a  right 
granted  under  a  foreign  status  comes  into  conflict  with  local  police 

{q)  Bar,    432.     See  supra,   p.  602,  Beattie  (1843),   10  01.  &  F.  42,  113, 

French  law  of  1889,  as  to  decheance  de  114  ;  Nugent  v.  Vetzera  (1866),  L.  E. 

putasaiice  pater nelle,  2   Eq.    704,    712;    Stuart  v,   Moore, 

(r)  Bar,  p.  431  ;  Weiss,  iv.,  149.  Marquis  of  Bute's  Case  (1861),  9  H.  L. 

{a)  Austrian  Minister  of  Education,  440,  463. 

circular,  1881,  J.  237.  (z)  Bar,      Gillespie,      432,      citing 

(t)  Weiss,  iv.,  142.  Fraser,  Parent  and  Child,  590 ;   and 

(u)  France,   1902,  J.  1044  ;    Italy,  Boyle,  L.  J.  C,  Edmonstone  v.  Ed- 

1890,  J.  460.  monstone,  1816. 

{x)  Brussels,  Nov.  3,  1899.  (a)  Blackinton  v.  Blackinton  (1886), 

U)  I>icey,  490,  rule  128 ;  Westlake,  141    Mass.    432;    People    v.    Dewey 

4(J ;     PhilUmore,   iv.,  ss.     622—531  ;  (1898),  50  N.  Y.  Supp.  1013. 
Wharton,  ss.   253,  254 ;  Johnston  v. 
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regulations  governing  the  health,  moralB,  or  safety  of  the  com- 
munity, the  latter  interests  are  paramount.  On  several  occasions 
the  municipal  authorities  in  New  York  have  been  compelled  to 
intervene  to  prevent  the  use  of  arbitrary  parental  power  by  Italian 
parents;  and  the  same  interference  has  been  found  necessary  in 
San  Francisco  in  respect  to  the  Chinese  (i). 

In  the  case  of  natural  children  the  same  considerations  seem 
applicable,  several  legislations  now  giving  natural  parents  the  same 
personal  rights  over  their  children  as  if  they  were  legitimate,  and 
this  qtiasi'QtB,txiB  should  be  recognised  in  other  countries  (c).  In 
Belgium  the  Belgian  law  is  followed  in  questions  regarding  the 
acknowledgment  of  natural  children  on  the  ground  of  public 
order  (d).  The  German  Civil  Code  provides  that  the  juridical 
relations  of  a  natural  child  and  its  mother  are  governed  by  German 
law  when  she  is  a  German  subject,  or  if  she  has  lost  German 
nationality  but  the  child  has  kept  it  (e). 

Power  over  the  Property. — With  regard  to  parental  authority  over 
the  property  of  the  child  which  may  make  the  parent's  consent 
necessary  to  the  child  dealing  with  it,  or  may  give  the  parent  the 
right  of  administration  of  it  (as  in  England)  or  the  right  of  usu- 
fruct of  it  (as  in  France  and  Belgium)  or  both,  as  under  the 
Boman  law,  the  personal  law  of  the  parties  at  the  time  will 
generally  govern,  subject  to  this  being  permitted  by  the  lex 
loci(f).  In  England  it  has  been  held  that  where  an  English- 
man domiciled  in  Holland  married  a  domiciled  Dutch  lady  and 
they  afterwards  removed  their  domicil  to  England  and  had  children 
bom  there,  the  surviving  spouse  could  not  claim  the  right  given  by 
Dutch  law  of  enjoying  the  property  of  the  children  till  they  were 
eighteen  years  old,  though  the  decision  is  also  put  x)n  the  ground 
of  this  being  a  local  law  ceasing  to  afifect  the  parties  after  leaving 
the  locality,  and  especially  the  children  who  had  never  been  subject 
to  it  (g).  Dicey  thinks  that  probably  as  regards  funds  belonging  to 
the  infant  in  England,  English  law  would  be  applied  (A),  and  an 
English  Court,  in  a  case  where  a  legacy  was  bequeathed  to  a  foreign 

(6)  Wharton's  Criminal   Law  (8th  (/)  Weiss,   iy.,    149,    Switzerland, 

ed.),  8s.  631,  1563.  1895,  J.  672. 

(c)  E.g.,  France,  1902,  J.  1111.  {g)  Gambier  v.    Gambier  (1885),  7 

(d)  Liege,  July  29,  1889.  Simon,  263,  270. 

(c)  Introd.  Stat,  art.  20.  {h)  Enle  129,  p.  491. 
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infant,  has  refused  to  order  the  executors  to  pay  it  to  the  infant's 
father,  who  by  the  law  of  the  domicil  was  entitled  to  receive  it(t).  In 
Belgium  the  right  of  the  local  Court  to  interfere  for  the  protection 
of  foreign  infants  with  the  parental  authority  is  similarly  recog- 
nised {k).  If  the  foreign  child's  property  consists  of  land  the 
parental  power  over  it  will,  certainly  as  regards  English  land,  be 
held  by  an  English  Court  to  be  determined  by  the  lex  situs  (D,  and 
this  was  the  view,  of  the  older  German  law  and  the  earlier  French 
writers.  Merlin,  BouUenois,  Foelix  and  others  (Gand  would  even 
apply  this  to  movable  property),  including  some  modern  writers, 
such  as  Troplong ;  but  the  Continental  writers  generally  uphold  the 
personal  law,  as  the  question  is  one  of  capacity  (rn). 

In  the  United  States,  where  the  property  of  a  child  of  foreign 
parents  consists  of  land,  the  right  of  the  parent  will  be  governed  by 
the  lex  situs  in  accordance  with  the  well-known  rule  (n).  But  as 
to  movables  the  law  of  the  father's  domicil  would  probably  control, 
although  there  have  been  no  American  decisions  directly  upon 
this  point.  Wharton  believes,  however,  that  a  foreign  father, 
resident  but  not  naturalised  in  the  United  States,  would  not 
be  entitled  to  set  up  his  personal  law  as  an  excuse  for  an  appro- 
priation of  his  child's  earnings  to  an  extent  inconsistent  with 
local  policy  (o). 

Temdnation  of  Power. — According  to  the  Continental  authorities 
the  personal  law  will  also  decide  when  the  parental  power  will  come 
to  an  end,  and  it  may  continue  to  exist  in  a  foreign  country  after 
the  time  when  by  that  country's  law  it  has  ceased  (jp).  Similarly, 
restrictions  imposed  on  a  parent  by  the  personal  law  will  be  recog- 
nised abroad;  but  the  local  law  may  also  put  an  end  to  the 
authority,  e.g.,  in  France  the  law  of  1889  depriving  fathers  of  it  for 
offences  against  their  children  has  been  held  to  apply  to  foreigners 
as  well  as  Frenchmen  (9),  and  the  local  law  may  also  take 
temporary  measures  for  the  protection  of  foreign  children  left 
unguarded  (?•). 

(i)  In  re  Hellmann  (1866),  L.   R.  (n)  Wharton  (1905),  p.  573. 

2  Eq.  363  ;  but  see  Westlake,  p.  48.  (o)  Ibid.,  p.  574. 

(A:)  1875,  J.  305.  (p)  Bar,  447  ;  Weiss,  iv.,  149. 

(0  Dicey,   p.   516  ;    Story,  s.  463  ;  {q)  1892,  J.  8,  Pillet ;  0.  A.  de  Paris, 

WhartoD,  s.  255  ;   Phillimore,  iv.,  ss.  1899,  J.  823;  Aix,  1898,  J.  558  ;  Douai, 

527,  528.  1896,  J.  1055.     See  p.  502,  aupra. 

(m)  Bar,  447,448;  Weiss,  iv.,  149.  (r)  Weiss,  iv.,  155. 
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Change  or  Difference  of  Personal  Law. — When  there  has  been  a 
change  of  personal  law  the  actual  personal  law  existing  at  the  time 
of  the  particular  act  or  acquisition  governs,  and  not  the  original 
personal  law,  except,  possibly  though  doubtfully,  with  regard  to 
property  of  the  children  acquired  under  the  latter  law  («).  In 
Bar's  opinion  the  rights  of  a  father  given  by  the  lex  sitiis  may  be 
waived  if  the  personal  law  allows  it,  e.g.,  a  right  of  usufruct,  the 
father  having  the  usufruct  of  property  situated  abroad  which  h^^s 
been  acquired  with  property  of  the  son  subject  to  such  usufruct, 
though  the  father  will  not  have  such  a  right  over  property  acquired 
by  the  son  abroad  not  so  subject  (0.  The  personal  law  of  the 
parties  may,  however,  not  be  the  same ;  and  in  this  case  there  has 
been  a  division  of  opinion  whether  the  law  of  the  parent  or  that 
of  the  child  will  govern,  e.g.,  in  the  case  of  a  father  becoming 
naturalised  in  France,  the  effect  of  which  does  not  extend  to  his 
children.  The  French  Courts  have  decided  in  favour  of  the 
personal  law  of  the  (French)  father  (u) ;  but  there  is  a  considerable 
body  of  opinion  which  favours  the  application  of  the  personal 
law  of  the  child  (r),  and  it  has  been  suggested  that  where  the  father 
has  changed  his  personal  law  the  subsequent  law  should  govern  the 
scope  of  the  power  between  him  and  the  after-born  children,  while 
the  former  law  should  regulate  it  as  between  him  and  the  previously- 
born  children  (i/).  Bar  is  of  opinion  that  the  father  can  never 
claim  higher  rights  than  are  conferred  upon  liim  by  the  personal 
law  of  the  child  (z).  The  English  decision  cited  above  seems  to 
point  the  same  way  (a).  The  rules  of  the  German  law  referring 
the  relations  between  legitimate  and  illegitimate  children  and  their 
respective  parents  (if  Germans),  including  the  parental  power,  to 
the  personal  law,  have  been  already  mentioned  (b). 

(fl)  Savigny,  ss.  380,   396  ;    Philli-  (x)  Weiss,,  iv.,  159  ;  1895,  J.   505  ; 

more,  iv.,  s.  526 ;  Bar,  448  ;  Gambler  and  1903,  J.  221,  Caracas. 
V.  Gambler,  ante ;  Wharton,  p.  574.  (y)  See  Weiss,  iv.,  159  ;  Bar,  432. 

(0  Bar,  449.  (z)  Bar,  449. 

(u)  Cass.  March  14th,  1877;  Slrey,  (a)  Gambler  v.   Gambler  (1835),  7 

1878,  i.,  25  ;  1878,  J.  167  ;  Bordeaux,  Simon,  263. 

1897,  J.  1028,  andLaui-ent,  Droit  Civ.  {h)  Introd.  Stat,  to  C.  C,  arts.  19 

Int.  vl.,  8.  21.  and  20.     See  pp.  550,  552,  supra. 
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CHAPTER  IX. 

THE   ALIMENTARY   OBLIGATION. 
SECTION    I. 

Roman  Law  and  Roman-Dutch  Law. 

Boman  Law. — Under  the  civil  law  (a)  ascendants  and  descendants 
ex  jiistis  nuptiis  were  legally  and  reciprocally  bound  to  maintain 
each  other,  in  case  either  of  them  were  in  need  thereof  and  the 
other  in  a  position  to  grant  such  maintenance,  provided  that 
the  party  who  required  it  was  not  guilty  of  an  act  of  "impietas" 
towards  the  party  from  whom  it  was  demanded.  In  the  case  of 
children  it  made  no  difference  whether  they  were  in  potestate  or  sui 
jwis. 

Parents  were,  moreover,  bound  to  give  their  children  an 
education  (b). 

The  obligation  rested  on  both  parents,  but  primarily  on  the 
father.  If  the  father  were  without  means,  divorced  or  dead,  and 
the  mother  were  possessed  of  sufficient  property,  the  duty  rested 
on  her.  If  both  parties  were  unable  to  maintain  their  children, 
the  ascendants  became  liable. 

The  obligation  did  not  extend  beyond  ascendants  and  descen- 
dants, and  did  not  rest  on  brothers  and  sisters — a  point  which 
deserves  notice  in  view  of  the  divergence  of  modern  Continental 
codes  in  regard  to  this  question. 

Bastards  had  no  claim  for  maintenance  against  their  father  or 
paternal  ascendants  (c),  only  against  their  mother  and  her  ascen- 
dants (d),  if  they  were  not  incestaosi  or  adulterini,  who  had  no  claim 
at  all  (e).  Justinian,  however,  gave  children  born  in  concubinage 
a  claim  against  their  father,  and  even  their  legitin^ate  brothers  and 
sisters  as  his  heirs  (/). 

(a)  Dig.  XXV.,  3;  Cod.  v.,  25.  (rf)  Dig.  xxv.,  5,  4,  5. 

(6)  Cod.  v.,  25,  3 ;  Arg.  Dig.  xxv.,  (e)  Nov.  89,  ch.  xv. 

3,  5,  12.            .  (/)  Nov.   89,   ch.  xii.,   4,   6,    and 

(c)  Dig.  XXV.,  7.  ch.  xiii. 
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Boman-Dntch  Law. — The  doctrine  received  a  considerable  exten- 
sion at  the  hands  of  the  civilians  and  canonists,  under  whose 
influence  the  alimentary  obligation  grew  to  a  system  based  on 
relationship  and  independent  of  marriage  or  legal  birth. 

Between  Ascendaats  «iid  DesoendaiLtB. — In  the  days  of  the 
Duteh  Republic  the  children  could  lawfully  require  education  and 
support  (g)  from  their  parents  according  to  their  means  and  con- 
dition in  life,  except  where  the  children  were  able  to  support  them- 
selves by  some  trade  or  handiwork,  or  some  property  derived  or 
acquired  by  them  from  third  parties  the  fruits  whereof  might  be 
extended  towards  their  maintenance  (/i). 

Both  parents  (but  the  father  in  the  first  place)  were  bound  to 
support  their  children  if  these  had  not  sufficient  means  for  their 
own  support,  and  the  parents  were  compellable  thereto  whether 
the  children  were  still  in  their  charge  or  of  age  or  emancipated, 
and  whether  they  were  legitimate  or  illegitimate  (i). 

In  case  either  of  the  parents  did  not  possess  adequate  means,  the 
obligation  could  be  enforced  against  the  other  in  full. 

In  case  one  of  the  parents  died,  the  survivor  was  liable  for  the 
entire'  maintenance  of  the  children  and  their  education  except  if 
the  children  held  property  of  their  own.  Often  in  such  cases 
a  promise,  voluntary  or  in  consequence  of  a  charge  by  last  will 
or  an  apportionment,  was  made  by  the  survivor  concerning  such 
education  (A;). 

Through  the  influence  of  the  canon  law  even  incestuosi  and 
adultenni  had  a  claim  for  maintenance  against  their  real  parents, 
since  it  was  held  that  those  should  not  be  punished  who  had  done 
nothing  wrong.  Only  spurii  and  vxdgo  quasiti  were  excluded  as 
far  as  the  father  was  concerned. 

As  to  children  born  out  of  wedlock  the  father  shared  the  mother's 
responsibility,  and  it  was  only  if  either  of  the  parents  had  no 
adequate  means  or  ability  for  support  that  the  other  was  liable  for 
the  entire  maintenance.    For  this  purpose  it  was  necessary  that 

((f)  Cf.  van  Leeuwen,  B.  H.  B.,  i.,  129. 

1-5,  8,  in  fin,t  as  to  the  meaning  of  (t)  J.  Voet,  ad  Pand.  xxv.,  3,  5  ; 

*' education  "  and  **  maintenance.**  van  Tjeeuwen,  B.  H.  B.  i.,  13»  7. 

{h)  Van  Leeuwen,  B.  H.  B.  i.,  13,  (k)  Van  Leeuwen,  B.  H.  B.  L,  13, 

7;   Cens.  For.  i.,  1,   10,  pars.  1  and  9. 
3 ;  Holl.  Cons.  L,  Cons.  146 ;  ii.,  Cons. 
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the  father  should  be  known.  If  doubt  existed,  it  had  to  be  proved 
who  was  the  father,  and  the  uncontradicted  oath  of  the  child's 
mother  was  considered  conclusive  (Q. 

Similarly  if  a  marriage  had  been  dissolved  by  divorce,  not  only 
the  guilty  party,  but  the  innocent  party  as  well,  might  be  called 
upon  to  maintain  the  children,  in  proportion  to  their  means,  and 
at  the  discretion  of  the  Judge  (m). 

If  both  parents  were  dead  and  unable  to  maintain  their  children, 
the  duty  fell  on  the  grandparents  (both  paternal  and  maternal). 
The  obligation  rested  on  paternal  and  maternal  ascendants  equally, 
but  it  apparently  did  not  extend  beyond  legitimate  offspring,  though 
this  was  a  matter  of  controversy  (n). 

Brothers  and  sisters  were  mutually  bound  to  support  each  other 
if  they  were  in  need  thereof,  and  no  difference  was  made  between 
brothers  and  sisters  of  the  whole  and  of  the  half  blood.  Whether 
the  same  obligation  extended  to  those  who  were  related  to  each 
other  through  marriage,  was  doubtful  (o).  It  was  a  fraternal  duty 
to  maintain  natural  brothers  and  sisters  (p). 

The  obligation  did  not  extend  to  relatives  who  were  more 
remote  (g). 

While  the  obligation  of  maintaining  indigent  children  remained 
for  the  parents  after  the  children  had  grown  up,  the  children  on 
their  part  (whether  they  were  minors  or  had  become  of  age)  were 
obliged  to  maintain  their  indigent  parents ;  as  Yoet  remarks,  not 
only  if  the  parents  maintained  their  ordinary  rectitude  of  conduct, 
but  even  if  the  mother  sold  her  honour  for  the  purpose  of 
getting  money  (s),  provided  that  the  children  possessed  more 
than  was  necessary  to  maintain  themselves  (t).    This  duty  was  also 

(?)  Grotiufl,  Introd.  iii.,  35,  8 ;  van  For.  1,  c,  par.  4. 

Leeuwen,  E.  H.  R.  i.,  13,  7,  and  the  (jp)  Van  Leeuwen,    R.    H.    B.   i., 

authors  there  quoted ;    Groonewegen,  13,  7. 

Notes  on  Grotius,  i.,  c,  notes  22,  23,  (7)  Van  Xeeuwen,    R.    H.   R.    i., 

24.  13,  7.    Regarding  maintenance  from 

(m)  Yoet,  ad  Pand.  xxv.,  3,  6;  J.  J.  public  funds  of  those  who  could  not 

V.  Sande,  Dec.  Fris.  i.,  10,  2.  support  themselves  nor  had   friends 

(n)  Voet,  ad  Pand.  xxv.,  3,  7  ;  van  who  were  bound  or  willing  to  educate 

Leeuwen,  R.  H-  R.  i.,   13,   7;    van  and  support  them,  and  of  foundling 

Leeuwen,  Cens.  For.  1,  i.  x.  3.  hospitals :  see  ibid,  and  par.  8. 

(0)  V.  Sande,  Fris.  ii.,  8,  Def.  2  ;  («)  Voet,  ad  Pand.  xxv.,  3,  8. 

Voet,  uhi  cit.  Bwp,,  xxv.,  3,  8 ;    van  (i)  Holl.  Cons,  ii,  Cons.  279. 
Leeuwen,  R.  H.  R.  i.,  13,  7 ;    Cens. 
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incumbent  on  children  towards  their  ascendants  and  on  sons-in-law 
towards  their  father-in-law  and  mother-in-law  (w). 

Between  SpoiuieB. — Besides  the  legal  duty  of  the  husband  to 
maintain  his  wife,  spouses  were  mutually  obliged  to  support  each 
other,  if  either  of  them  were  indigent.  At  the  dissolution  of 
marriage  through  divorce  on  the  ground  of  adultery  or  malicious 
desertion,  the  innocent  spouse  was  not  bound  to  support  the  guilty 
one,  if  the  latter  were  indigent  (x). 

Incidence  and  Extent. — No  alimentary  obligation  existed  between 
donor  and  donee. 

No  fixed  rules  existed  as  to  the  order  in  which  recourse  could  be 
had  against  these  different  classes  of  persons.  This  was  left  to  the 
discretion  of  the  Judge  (y),  very  much  in  the  same  way  as  the 
nature  and  the  extent  of  support  which  should  be  given.  Parents 
were  obliged  to  give  their  children  an  education  and  apparently  a 
dowry,  but  it  was  nowhere  prescribed  how  much  should  be  included 
even  in  these,  and  it  was  left  to  the  Judge  to  decide  according  to 
circumstances  {z). 

The  obligation  was  a  personal  obligation  and  ceased  at  the  death 
of  the  person  supported  (a)  as  well  as  at  the  death  of  the  person 
who  was  bound  to  give  support  (6),  or  when  the  person  who  received 
support  obtained  sufficient  means  to  maintain  himself,  or  the 
person  who  gave  maintenance  could  no  longer  afford  to  do  so  (c). 
It  lacked  the  characteristics  of  solidarity  and  indivisibility. 

A  claim  for  alimony  was  not  instituted  by  ordinary  action,  but  in 
extra-ordinary  proceedings  by  petition,  praying  the  Court  to  decree 
by  interlocutory  order  that  a  certain  sum  should  be  paid  {d). 

SECTION  II. 

Law  of  France. 

Old  French  Law. — Neither  the  customary  law  of  France  (e),  nor 
the  Ordinances  contained  any  organised  system  of  rules  in  regard  to 

(m)  Voet,  ad  Pand.  xxv.,  3, 10—12.  (r)  Voet,  ad  Pand.  xxv.,  3,  14—17  ; 

(t)  Voet,  ad  Pand.  xxv.,  3,  8.  Holl.  Cons,  ii.,  Cons.    279  and  280  ; 

(;/)  Voet,  ad  Pand.  xxv.,  3,  10.  Holl.  Cons,  iii.,  2nd  part,  Cons.  62  and 

(z)  Voet,  ad  Pand.,  ibid,  91. 

(a)  Holl.  Cons,  i.,  163;    iv.,  Cons.  (rf)  Voet,  xxv.,  3,  13. 

45  ;  Voet,  ad  Pand.  xxv.,  3,  19.  (e)  There  were  various  local  customs 

{h)  Holl.  Cons,  i.,  Cons.  172 ;   Voet,  bearing  on  the    point :    see   Puzier- 

ad  Pand.  xxv.,  3,  18.  Herman,  ad  Joe,  cit.y  ss.  8,  9. 
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the  alimentary  obligation.  Bat  under  the  jurisprudence  of  the 
Parlements,  such  obligations,  as  between  spouses,  parents,  and  other 
ascendants  and  their  children  and  legitimate  descendants,  and  even 
between  a  father  and  mother  and  their  natural  children,  were  recog- 
nised (/) ;  and  the  canon  law  gave  incestuous  and  adulterine  children 
a  right  to  maintenance  at  their  parents*  hands  (g). 

Under  the  Code  Civil. — The  Civil  Code  (h)  recognises  an  alimentary 
obligation  in  the  following  cases:  (1)  between  ascendants  and 
descendants  (i) ;  (2)  between  spouses  (k) ;  (8)  between  adopter  and 
adopted  (l) ;  (4)  between  the  tuteur  officktix  and  his  pupil  (m) ; 
(5)  between  donor  and  donee  {n). 

Certain  of  these  provisions  (o)  are  reproduced  in  the  Civil  Codes 
of  Lower  Canada  and  St.  Lucia,  and  are  in  force  in  Mauritius. 

Between  Ascendants  and  Descendants.  —  A  husband  and  wife 
assume  towards  each  other  on  marriage  (77),  and  have  besides  imposed 
upon  them  as  regards  their  children  {q),  an  obligation  to  nourish* 
bring  up  and  educate  their  offspring.  This  obligation  survives  the  for- 
feiture of  the  parental  power  (r),  and  it  extends  to  other  ascendants 
as  well(s).  The  obligation  is  due  not  only  to  legitimate  children, 
but  to  legitimated  children  (t) ;  and,  according  to  the  weight  of 
authority,  to  natural  and  even  incestuous  and  adulterine  children  (u). 
Ascendants,  other  than  the  father  and  mother,  do  not,  however,  owe 
aliment  to  the  natural  nor — a  foi-tiori — to  the  incestuous  and 
adulterine  child  (x).     Children,  on  their  side,  owe  aliment  to  their 

(/)  See  Pothier,   Contr.   de    Mar.,  Code  of  Lower  Canada. 

BS.  385,  395;  Fuzier-Herman,  88.  10—  (;>)  Art.  203. 

14.  \n)  See  arts.  205,  207. 

(^)  Fuzier-Herman,  8.  15.  (r)  See  now  law  of  July  24th,  1889, 

(A)  The  alimentary  obligation  has  arts.  1  and  12,  p.  502,  supra, 

been  held  to  be  a  hi  de  jtoihe  within  («)  Arts.  205,  207. 

art.  3  of  the  Civil  Code,  and  to  bind,  (t)  Art  333. 

therefore,      both      Frenchmen      and  (m)  The  authorities  are  collected  by 

foreigners    in    France:    Bouchard  r.  Fuzier-Herman,  l(fr.  cit.,  ss.  35—40; 

Quest  ^8  norns  (1876),  Trib.  Civ.  Seine,  Code  Civil,  908,  955,  958,  959 ;  C.  C.  of 

1876,  J.,  p.  184.  L.  C.  768,  813.      Illegitimate  children 

(1)  Arts.  203,  205,  207.  can  claim  maintenance  on  compulsory 

(/i)  Art.  203.  or    voluntary    acknowledgment     by 

(/)  See  art.  349.  father  or  mother :  see  pp.    332,   333, 

(m)  Art.  364.  337,  supra, 

(n)  See  art  955.  {jt)  Because  he  has,  in  law,  no  other 

(o)  The  provisions  of  arts.  203,  205—  relatives   than  his    parents    and    his 

212,  214,  of  the  Code  Civil  are  repro-  descendants :  Laurent,  iii.,p.  86,  s.  62; 

duoed  in  arts.  165—175  of  the  Civil  Demolombe,  iv.,  p.  19,  s,  20. 
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parents  and  other  ascendants  who  may  be  in  need  (y).  This  duty 
rests  alike  upon  the  legitimate  and  upon  the  legitimated  child  (z)^ 
and,  so  far  as  their  parents  are  concerned,  on  natural  acknowledged, 
and,  according  to  some  authorities,  on  incestuous  and  adulterine 
children,  but  it  is  perhaps  the  prevailing  view  that  the  latter  class 
of  children,  though  entitled  to  aliment,  do  not  owe  it  to  their 
parents  (a). 

The  reciprocal  alimentary  obligation  between  ascendants  and 
descendants  extends  also  to  certain  relations  by  marriage — the  son- 
in-law,  the  daughter-in-law,  the  father-in-law,  and  the  mother-in- 
law,  but  ceases  in  such  cases  (1)  when  the  mother-in-law  has 
married  again  (b) ;  (2)  when  the  spouse  who  produced  the  affinity, 
and  his  issue  by  the  other  spouse,  are  dead(c).  The  Court  of 
Cassation  has  decided  that  a  divorced  spouse  does  not  owe  aliment 
to  the  parents  of  the  other  spouse,  even  when  there  are  children  of 
the  marriage  (d). 

Between  Spouses. — This  obligation  arises,  so  far  as  an  express 
text  of  the  law  is  concerned,  from  the  provisions  of  the  Civil  Code 
that  the  spouses  owe  each  other  mutual  fidelity,  succour,  and 
assistance  (6),  and  that  the  husband  must  receive  his  wife,  and 
furnish  her  with  everything  that  is  necessary  for  the  needs  of  life(/). 
It  subsists  in  spite  of  the  judicial  separation  of  the  spouses  (g),  and. 


(y)  Art.  205. 

(«)  Demolombe,  iv.,  p.  58, 8.  48  (4). 

(a)  As  regards  natural  children,  of. 
arts.  207  and  765  ;  and  see  Laurent, 
iii.,  8.  60  ;  Demolombe,  iv.,  p.  17,  s.  18. 
As  regards  adulterine  and  incestuous 
children,  cf.  arts.  207  and  762;  and 
see  Fuzier-Herman,  ad  loc.  cit,^  s.  63; 
contra  J  Aubry  et  Eau,  vi.,  p.  227,  s.  572, 
n.  39  ;  Laurent,  iii.,  p.  86,  s.  61  ; 
Panel  v.  Quiri^  (1901),  Trib.  Lisieux, 
Sirey,  1902,  2,  309 ;  D.  P.  1902,  2,  221. 

(fc)  Art.  206.  As  to  the  construc- 
tion of  this  provision,  see  Tournadour 
v.  Tournadour  (1896),  C.  Limoges,  and 
notes  thereto,  in  Sirey,  1900,  2,  73. 

(c)  Art.  206. 

\d)  L.  V.  C.  M.  (1891),  Sirey,  1891,  i., 
311 ;  contra,  Callaye  v.  Winders  (1891), 
Trib.  Civ.  Antwerp,  Sirey,  1892  4  16; 


Poterlet  v.  Poterlet  (1883),  Sirey,  1884, 
i.,  71 ;  Sicard  v.  Sicard  (1890),  Sirey,  i., 
216  ;  Bemasconi  v.  Bemasconi  (1880), 
Cass.  Turin,  Sirey,  1881, 4, 16;  Barigny 
V.  Barigny  (1888),  Sirey,  1891,  i.,  466. 

{e)  Art.  212 ;  C.  C.  of  L.  C,  art.  173. 

(/)  Art.  214 ;  C.  C.  of  L.  C,  ait. 
175. 

{g)  Sanac  v.  Sanac  (1873),  Sirey, 
1873,  1,  342;  aliter^  where  the  wife 
voluntarily  abandons  the  conjugal 
roof;  De  Chalonge  v.  De  Chalonge 
(1891),  c.  Dijon,  DaUoz,  1891,  2,  349, 
unless  the  husband  assents  to  the 
withdrawal :  Parise  v.  Eouyer  (1882), 
Sirey,  1883,  i.,  112  ;  or  the  wife  has  a 
good  ground  for  it :  Pesci  v,  Bosatini 
(1883),  Court  of  Appeal,  Borne,  Sirej', 
1886,  4,  15. 
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on  proceedings  for  divorce,  the  tribunals  are  enabled^to  accord  to 
the  spouse  who  has  obtained  the  divorce  an  alimentary  pension 
out  of  the  revenues  of  the  other  spouse,  not  exceeding  a  third  of 
such  revenues  (A).  Under  a  law  of  March  9th,  1891,  a  surviving 
spouse,  who  is  in  need,  has  the  right  to  claim  aliment  from  the 
succession  of  the  predeceased  spouse. 

Between  Adopter  and  Adopted. — There  is  a  reciprocal  obliga- 
tion (t),  but,  as  the  adopted  does  not  enter  the  family  of  the  adopter, 
the  ascendants  of  the  latter  are  neither  entitled  to  the  benefit, 
nor  charged  with  the  burden  of  it  (A;). 

Between  the  Tntenr  Officienx  and  his  Papil. — The  alimentary 
obligation  results  from  the  duty  imposed  upon  the  tutetu*  officieux  of 
nourishing  his  pupil,  educating  him,  and  putting  him  in  a  position 
to  gain  his  living  (I)  ;  and  the  aliment  is  due  even  if  the  pupil  has 
personal  property  of  his  own,  for  the  tutor  is  prohibited  from 
throwing  upon  such  property  the  expenses,  which  the  law  imposes 
upon  him,  in  virtue  of  the  relationship  which  he  has  contracted 
with  his  pupil  (m). 

Between  Donor  and  Donee. — The  alimentary  obligation  results 
from  the  provision  in  the  Civil  Code  which  makes  the  refusal  of 
aliment  a  cause  of  revocation  for  ingratitude  (?i). 

Incidence  and  Extent. — The  order  of  incidence  of  the  obligation 
is  as  follows :  As  regards  spouses,  their  reciprocal  obligation  takes 
priority  of  their  right  of  recourse  against  any  of  the  other  persons 
on  whom  the  alimentary  obligation  is  imposed  by  law  (o).  On  these 
persons,  when  their  liability  arises,  it  falls  in  the  following  order : 
<l)  descendants;  (2)  ascendants ;  (8)  sons-in-law, daughters-in-law, 
and  other  relatives  by  marriage  in  the  descending  line,  of  an 
inferior  degree  ;  (4)  fathers-in-law,  mothers-in-law,  and  other  rela- 
tives by  marriage,  in  the  ascending  line,  of  a  superior  degree  (p). 
Natural  children,  where  the  alimentary  obligation  rests  upon  them, 

{h)  Art.  301  ;   C.  0.  of  L.  C,  art.  n.  12 ;  and  of.  as  to  the  obli^tion  of 

213,  the   spouses    towards    their    childi-en 

(t)  Art.  349.  CJouette  v.  Aubry  (1890),  Sirey,  1891, 

{k)  Fuzier-Herman,  ad  Joe.  cit.,  s.  94.  i,  p.  81  ;  Lecamus  v.  de  Villeregland 

(0  Art.  364.  (1894),  Sirey,  1894,  i.,  416. 
(m)  Art.  365.  {p)  Ibid, ;  Pothier,  Contr.  du  Mar., 

(n)  Art.  955 ;  0.  C.  of  L.  C,  art  ss.  389—393 ;  Demolombe,  iv.,  p.  34, 

>$13.  s.  32;  contrat  Laurent,  iii.,  pp.  88,  89, 

(o)  Aubry  et  Bau,  vi.,  p.  102,  s.  563,  ss.  64,  65. 
B.C.L. — VOL.  II.  86 
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are  bound  conjointly  with  the  legitimate  descendants  and  ascendants 
of  the  persons  to  whom  aliment  is  due,  in  the  proportion  in  which 
they  are  called  upon  to  succeed  such  persons  under  the  Civil  Code  (g). 

The  obligation  resting  on  relatives  by  marriage  is  generally  held 
to  be  a  subsidiary  one  (r). 

The  conditions  of  the  obligation  are,  that  the  person  to  whom 
aliment  is  due  must  be  in  need  («),  and  the  person  by  whom  it  is 
due  must  be  in  a  position  to  afford  it  {t).  These  are  questions  of 
fact  for  the  tribunals  (u),  which  have  power  to  reduce  or  discharge 
the  aliment  if  the  circumstances  require  it  (x),  or  to  authorise  the 
person  who  owes  aliment  to  receive  into  his  house,  and  there 
nourish  and  support,  the  party  to  whom  it  is  due  (y). 

The  right  to  aliment  is  a  personal  right ;  it  does  not  pass  to  the 
heirs  of  the  person  entitled  (z).  This  settled  rule  of  jurispru- 
dence has  been  altered  in  one  case,  viz.  the  succession  of  a  pre- 
deceasing consort  is  liable  for  the  maintenance  of  the  survivor  if 
indigent  (a).  As  to  whether  it  can  benefit  creditors,  there  is  some 
controversy  {b).  It  is  also  undecided  whether  the  obligation  to 
pay  aliment  is  personal  (c).  There  is  equal  uncertainty  as  to 
whether  the  alimentary  debt  possesses  the  characteristics  of  soli- 
darity, indivisibility  (d),  and  transmissibility  by  alienation  (e).  It 
is,  however,  unattachable,  except  for  alimentary  purposes  (/) ; 
and  the  right  to  demand  aliment  cannot  be  renounced  (g). 

SECTION  III. 

Laws  of  Italy,  Spain,  Germany,  and  Switzerland. 

By  way  of  comparison  with  the  French  Code,  the  main  provisions 
of  the  Italian,  Spanish,  German,  and  Swiss  Codes,  which  have  much 

(q)  Demolombe,  iv.,  p.  17,  s.  18.  (a)  Law  of  March  9th,  1891,  amend- 

(r)  See    Fuzier-Herinan,    Bep.  tit.  ing  C.  C,  art.  205. 
Aliments,  ss.  Ill — 116.  (6)  Fuzier-Herman,  ad  Joe,  cit.,  ss. 

(«)  Arts.  205,  206,  208.  258  et  seq, 

(t)  Art.  208.  (c)  /6/V/.,  ss.  281  et  seq. 

{u)  Laurent,  iii.,  p.  97,  s.  69;  Fuzier-  (d)  Ibid.^  ss.  304  et  eeq, :  see  Yarlet 

Herman,  ad  loc,  cit,  s.  124 ;  Gregoire  v.  Synd,  Mohain  (1899),  C.  Nancy,  and 

r.  Gide  (1898),  and  notes  thereto  in  notes  thereto,  in  Sirey,  1902,  2,  153. 
Sirey,  1902,  L,  307.  (e)  Ibid.,  ss.  342  et  seq, 

(x)  Art.  209.  (/)  Code  Proc.  Civ.,  arts.  581,  582; 

(y)  Art.  210 ;  and  as  to  the  father  Code   Civil,    art.   1293  (3) ;  0.  C.  of 

and  mother,  art.  211.  L.  C,  art  1190. 

(z)  Demolombe,  iv.,  p.  59,  s.  50.  {g)  Laurent,  iii.,  p.  75,  s.  50. 
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in  common,  may  be  similarly  indicated.  Under  all  of  these  the 
term  aliment  has  substantially  the  same  meaning,  but  as  regards 
the  classes  of  persons  between  whom  it  exists,  its  scope  is  wider  in 
the  Italian  and  Spanish  systems  than  in  the  French  or  German 
ones. 

Italy. — The  duty  of  parents  towards  their  offspring  comprises 
maintenance,  education,  and  instruction  (h).  The  obligation  is 
imposed  in  case  of  blood  relationship  on  ascendants  and  descen- 
dants mutually :  in  the  case  of  legitimate  children  on  both  spouses 
in  proportion  to  their  means,  and  if  these  are  not  sufficient  then 
on  the  ascendants  in  order  of  proximity  (i) ;  in  the  case  of  natural 
children,  on  the  parent  or  parents  who  have  recognised  them  (A:), 
or  whose  parentage  has  been  judicially  declared  (2),  or  is,  for  this 
purpose  only,  in  certain  cases  (including  cases  of  adulterine  or 
incestuous  offspring)  taken  cognizance  of  by  law  {m) ;  on  legitimate 
children  towards  their  parents  and  other  ascendants  («) ;  on  natural 
children  towards  parents  ascertained  by  recognition  or  other  legal 
process  (o).  A  reciprocal  obligation  attaches  to  the  respective 
relationships  of  husband  and  wife  {p),  parents-in-law  and  children- 
in-law(g),  and  brothers  and  sisters  (?•). 

In  determining  the  proportion  to  be  contributed  by  the  wife 
towards  the  maintenance  of  the  children  of  the  marriage,  account 
is  taken  of  the  income  of  the  dotal  property  (s),  the  administration 
of  which  is  vested  in  the  husband.  The  reciprocal  obligation  of 
parents-in-law  and  children-in-law  ceases :  (1)  when  the  mother-in- 
law  or  daughter-in-law  contracts  a  new  marriage ;  (2)  when  the 
spouse  who  was  the  link  of  affinity  is  dead,  and  the  issue  of  that 
union  is  extinct  {t). 

The  incidence  of  the  alimentary  obligation  is  as  follows  :  (1)  the 
spouse;  (2)  descendants;  (8)  ascendants;  (4)  son-in-law  and  daughter- 
in-law  ;  (5)  father-in-law  and  mother-in-law  ;  (6)  brothers  and 
sisters  (n).    Among  descendants,  the  gradation  is  determined  by  the 

(h)  0.  0.,  art.  138.  {p)  Art.  132. 

(0  Art.  138.  (q)  Art.  140. 

(k)  Arts.  182,  186.  (r)  Art.  141. 

(l)  Art.  192.  («)  Art.  138. 

(m)  Art  193.  (t)  Art  140. 

(n)  Art.  139.  {u)  Art.  142. 
(o)  Art.  187. 
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order  in  which  they  would  be  called  to  intestate  succession  of  the 
person  having  the  right  to  aliment  (?r). 

The  amount  of  maintenance  is  adjusted  with  regard  to  the  need 
of  the  person  having  a  right  to  aliment  and  the  means  of  the  person 
subject  to  the  obligation  (x) ;  and  may  be  reduced  or  increased  by 
the  judicial  authority,  after  its  original  allocation,  if  circumstances 
require  such  reduction  or*  increase  (y). 

The  obligation  may,  at  the  choice  of  the  person  bound,  unless  the 
judicial  authority  otherwise  order,  be  discharged  either  by  an 
alimentary  pension  or  by  the  maintenance  of  the  person  having  the 
right  to  aliment  in  his  own  establishment  (z). 

In  case  of  urgent  need,  the  judicial  authority  may  temporarily 
impose  the  alimentary  obligation  on  one  only  of  the  parties  bound 
and  even  of  the  parties  bound  subsidiarily,  without  prejudice  to  his 
right  of  recourse  against  the  others  (a). 

Spain. — The  term  includes  whatever  is  indispensable  for 
the  sustenance,  habitation,  clothing,  and  medical  attendance, 
according  to  the  social  position  of  the  family,  and  also  education 
and  instruction  during  minority  (b).  The  incidence  of  the  obligation 
is  similar  (o),  and  the  order  of  incidence,  where  there  are  two  or 
more  claiming,  is  practically  the  same  :  (1)  the  spouse ;  (2)  descen- 
dants of  the  nearest  degree  ;  (8)  ascendants  equally  of  the  nearest 
degree,  and  (4)  brothers ;  and  there  is  a  mutual  right  and  duty  of 
aliment  between  a  father  and  legitimated  children  or  father  and 
recognised  natural  children  and  their  legitimate  descendants.  As 
between  ascendants  and  descendants,  the  order  is  determined  by 
the  rank  in  which  they  are  called  to  the  legitimate  succession  of 
the  person  having  the  right  to  aliment  (d).  When  the  obligation 
falls  on  two  or  more  persons,  the  amount  payable  is  divided  between 
them  in  proportion  to  their  respective  means  {e). 

As  under  the  Italian  CodeO),  however,  the  entire  obligation  may 
be  temporarily  thrown  on  one  of  the  persons  bound  without  preju- 
dice to  his  right  of  recourse  against  the  others. 

In  the  case  where  several  persons  need  alimony,  and  the  person 

(w)  Art  142.  (6)  C.  C,  art.  142. 

(x)  Art.  143.  (c)  Art.  143. 

(?/)  Art.  144.  Id)  Art.  144. 

(z)  Alt.  145,  (<)  Ai-t.  145. 

(a)  Hid.  (/)  C.  C,  art.  145. 
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primarily  bound  cannot  provide  it  for  them  all  (//) ;  if,  in  such  a 
case,  there  is  competition  between  a  spouse  and  a  child  under  the 
parental  power,  the  latter  will  be  preferred  to  the  former  (^). 

The  Spanish  Code,  like  the  Italian  (A),  provides  for  the  increase 
or  diminution  of  maintenance  allowance,  according  to  the  circum- 
stances of  the  parties  (i),  and  recognises  the  alternative  mode  of 
discharging  the  obligation  by  payment  or  at  the  option  of  the  person 
obliged,  by  the  actual  maintenance  under  his  own  roof  of  the  person 
to  whom  aliment  is  due  (A;). 

The  Spanish  Code  prohibits  not  only  the  renunciation  of  future 
maintenance,  but  also  its  transmission  to  a  third  party  or  the  set- 
off of  dimony  against  a  debt  due  by  the  party  entitled  to  the  party 
obliged  (I).  But  it  allows  arrears  to  be  set-o£f  or  renounced,  and 
the  right  to  claim  them  to  be  transferred  by  gratuitous  or  onerous 
title©. 

Under  the  Code  (m),  the  obligation  ceases  (1)  on  the  death  of  the 
person  entitled  to  aliment,  and  also  (n)  on  the  death  of  the  party 
obliged,  even  when  the  maintenance  is  in  course  of  being  supplied 
by  virtue  of  a  final  judgment  (o). 

(2)  TViien  the  means  of  the  party  obliged  have  been  so  reduced' 
that  it  is  impossible  for  him  to  pay  maintenance  without  neglecting 
his  own  needs  and  those  of  his  family. 

(3)  When  the  alimentary  pension  is  no  longer  necessary  for  the 
existence  of  the  party  entitled  owing  to  his  earning  sufficient  for  his 
own  support  {p). 

With  these  grounds  may  be  compared  the  provision  made  by 
Italian  (q)  law  for  the  increase  or  diminution  of  an  alimentary 
allowance,  according  to  the  circumstances  of  the  parties. 

(4)  When  the  party  entitled,  whether  he  is  or  is  not  an  heir,  with 
a  claim  on  the  reserve,  has  committed  one  of  the  acts  which  justify 
disinherison  (/•). 

{g)  Art.  145.     Compare  the  similar  paid  in  advance :  art.  148. 

provision  of  art.  1609,  German  Civil  {I)  Art.  151. 

Code  ;  see  p.  570,  poet.  (w)  Art.  152. 

(h)  Arts.  144,  145.  .  (»)  Art.  150. 

(0  Arts.  146,  147.  (oj  Art.  146. 

{k)  Art.  149.    The  alimony  is  pay-  (p)  Art  147. 

able  monthly  in  advance,  and  on  the  (q)  See  p.  564,  sHpi-a, 

death  of  the  party  entitled  his  heirs  (r)  As  to  these  groimds,  see  arts, 

are  not  bound  to  return  any  sum  so  756(1),  (2),  (3),  (5).  ((5), and  853, 854, 855. 
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(5)  When  the  person  entitled  is  a  descendant  of  the  party  obliged, 
and  his  distress  results  from  his  own  bad  conduct,  or  want  of 
application  to  work,  so  long  as  that  state  of  things  subsists. 

Qermany. — As  in  the  other  Continental  systems,  the  mutual 
right  to  maintenance  existing  bet\7een  certain  classes  of  relatives 
under  German  law  is  in  the  nature  of  a  claim  enforceable  by  civil 
proceedings,  like  an  obligatory  right  (»).  The  duty  to  supply  main- 
tenance is  not,  as  under  English  law,  merely  a  duty  of  a  public 
character,  the  disregard  of  which  involves  criminal  or  quasi-criminal 
proceedings.  It  does  not  follow  from  this  that  under  German  law 
the  poor  law  authorities  may  not  recover  the  amounts  spent  by 
tbem  on  paupers  entitled  to  maintenance  from  the  persons  liable  to 
supply  it,  but  the  rules  on  this  subject  being  determined  separately 
by  the  public  law  of  each  Federal  State,  cannot  be  conveniently 
referred  to  in  this  place,  it  being  merely  intended  to  refer  to  those 
rules  on  the  subject  which  are  in  force  by  private  Imperial  law. 

The  scope  of  the  claim  for  maintenance  under  the  German  law, 
as  under  all  Continental  laws,  is  much  wider  than  under  English 
law.  In  an  ordinary  case,  maintenance  includes  the  supply  of  all 
things  which,  having  regard  to  the  social  position  of  the  party  con- 
cerned, are  considered  necessaries ;  in  the  case  of  persons  requiring 
education,  a  suitable  education,  and  the  preparation  for  a  calling 
suitable  to  the  station  in  life  of  the  party  concerned,  are  also 
included  (0*  The  claim  is,  however,  in  some  exceptional  cases 
reduced  to  a  right  to  be  provided  with  the  bare  means  of  sub- 
sistence. This  happens  in  the  event  of  the  party  concerned  having 
caused  his  or  her  destitution  by  immoral  conduct,  or  in  the  event 
of  his  or  her  having  committed  certain  specified  offences  against 
the  parties  liable  to  supply  maintenance  (u).  As  the  rules  relating 
to  maintenance  as  between  kindred  differ  in  certain  respects  from 
the  corresponding  rules  applicable  as  between  spouses,  the  two 
classes  of  claims  will  be  dealt  with  separately. 

Maintenance  between  Kindred. — Under  the  present  German  law 
a  mutual  right  to  maintenance  is  recognised  exclusively  between 
ancestors  and  their  issue  {x) ;  the  duty  to  maintain  a  son-in-law  or 
a  daughter-in  law,  a  father-in-law  or  a  mother-in-law,  which  is 
recognised  within  certain  limits  in  the  French  Civil  Code  and  the 

{a)  The  Austnan  law  is  similar.  (u)  Art.  1611. 

(<)  German  Civil  Code,  art.  1610.  (x)  Ait  1601. 
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Codes  derived  from  it(i/),has  not  been  introduced  into  tbe  German 
Code.  The  rule  under  which  a  person  is  bound  to  maintain  his 
brothers  and  sisters,  which  (subject  to  certain  restrictions)  exists  in 
Italy  (z)  and  which  the  authors  of  the  first  draft  of  the  German 
Civil  Code  intended  to  establish  in  Germany  (a),  was  rejected  by 
the  second  drafting  Commission  {b). 

The  Code  establishes  a  certain  order  of  priority  in  which  tbe 
parties  liable  to  supply  maintenance  are  called  upon  to  do  so  (c). 
Where  the  party  liable  in  the  first  instance  is  unable  to  supply  the 
maintenance,  or  where  it  would  be  impossible  or  difficult  to  enforce 
the  claim  against  him,  the  party  liable  in  the  next  place  is  called 
upon.  The  effect  of  the  somewhat  complicated  rules  on  the  subject 
is  sufficiently  shown  by  the  following  concrete  instances.  Where 
a  person  unable  to  support  himself  has  children  and  a  father,  the 
cbildren  have  to  supply  the  maintenance  if  they  are  in  a  position  to 
do  so ;  the  father  could  only  be  called  upon  if  all  the  children  were 
unable  to  provide  assistance.  As  between  father  and  mother,  the 
father  is  primarily  liable.  As  between  a  parent  and  a  remoter 
ancestor,  the  former  is  primarily  liable.  A  person  who  by  supply- 
ing maintenance  to  another  would  be  deprived  of  the  means  of 
maintaining  the  standard  of  life  suitable  to  his  or  her  social 
position,  is  as  a  general  rule  deemed  unable  to  supply  maintenance 
to  others;  a  parent  is,  however,  bound  to  reduce  his  or  her  standard 
of  life  where  maintenance  is  required  for  any  unmarried  infant 
child,  unless  some  other  person  liable  to  supply  maintenance  to 
such  child  is  able  to  supply  it,  or  unless  the  maintenance  can  be 
supplied  from  the  income  or  corpus  of  the  child's  property  (d). 

The  conditions  under  which  a  claim  for  maintenance  arises  are 
as  follows : — 

A  person  able  to  maintain  himself  or  herself  by  his  or  her  earn- 
ings or  from  the  income  or  corpus  of  his  or  her  property  has  as  a 

(y)  Art.    206 ;    see   p.    560,    supra,  similar  provisions  to  the  foregoing  of 

See,  for  instance,   the    Italian   Civil  the  German  Code. 

Coie,  art  140.  (c)  See  arte.  1606—1608. 

(2)  See  the  Italian  Civil  Code,  art.  {d)  Art.  1603.    As  to  the  rules  for 

141  ;  see  p.  563,  supra.  ascertaining  a  wife's  or  an   infant's 

(a)  See  the  "Motive"  accompanying  ability  to  comply  with  their  duties  as 

the  fii-st  draft,  vol.  iv.,  pp.  678,  679.  to  the  maintenance  of  any  kindred,  see 

(5)  See  Minutes  of  their  Proceedings,  arte.  1386,1534, 1549,  1604,  1605.   The 

p.  5821 ;  the  Austrian  Civil  Code  has  same  rules  apply  in  the  Austrian  law* 
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general  rule  no  claim  to  be  maintained  by  any  otlier  person,  but^ 
in  the  case  of  an  unmarried  infant  child,  a  parent  who  can  supply 
the  maintenance  without  reducing  his  or  her  standard  of  life  has 
to  supply  it,  in  so  far  as  the  child's  own  income  and  earnings  are 
insufficient  (e). 

Under  French  law  and  under  the  systems  of  law  derived  from 
French  law,  a  parent  who,  by  virtue  of  his  parental  power,  is 
entitled  to  the  enjoyment  of  an  infant  child's  income,  is  bound  to 
discharge  such  child's  maintenance  out  of  such  income  (/).  This  is 
not  the  case  under  the  present  German  law.  Where  an  infant  ia 
able  to  maintain  himself  or  herself  out  of  his  or  her  earnings  or  out 
of  income  which  is  not  subject  to  parental  usufruct  (g),  the  income 
subject  to  such  usufruct  may  be  appropriated  by  the  parent  entitled 
to  it  for  his  or  her  own  benefit  or  for  the  benefit  of  his  or  her  othe.- 
children  (h). 

The  ability  of  a  person  to  earn  money  for  his  or  her  own  main- 
tenance is  deemed  to  exist  only  in  so  far  as  he  or  she  is  placed  in  a 
condition  of  life  in  which  it  is  customary  to  undertake  remunerated 
work  and  in  so  far  as  the  remunerated  work  which  he  or  she  is  able 
to  do  is  of  a  nature  suitable  to  his  or  her  social  position  (t). 

Where  one  person  is  bound  to  supply  maintenance  to  several 
relatives  and  is  unable  to  satisfy  all  claimants,  the  order  of  priority 
established  by  the  Code  must  be  followed  (/c). 

The  mutual  duties  as  to  maintenance  eidsting  between  the 
mother  of  an  illegitimate  child  and  such  child  are  identical  with 
the  mutual  duties  in  that  respect  existing  between  a  legitimate 
child  and  its  mother  (/).  The  father  of  an  illegitimate  child  (m)  is 
bound  to  supply  it  with  maintenance  in  accordance  with  the 
mother's  standard  of  life  (including  the  cost  of  education  and  of 

(<?)  Art.  1602.  Deutsches  Burgerliches  Becht,  vol.  iv.^ 

(/)  See   French  C.  C,  art.    385  ;  p.  227. 

Italian  C.  C,  art.  230  ;  see  pp.  504,  (Ar)  E.g.,  children  are  entitled  befoi-e 

518,  «t^^ra.  parents:  see  art.  1609. 

{g)  See  chap.  viii.  (?)  Art.  1705. 

(h)  "  Motive,"  vol.  iv.,  p.  678.    As  (m)  There  is  no  rule  in  German  law 

to  a  case  where  the  usufruct,  by  way  corresponding  to  the  rule  of  art.  340  of 

of  exception,  is  taken  into  considera-  the  Code  Civil,  according  to  which  *Ua 

tion,  see  below,  p.  569,  post.  recherche  de  J  a  patermte  est  interdite,^* 

(i)  See    Decision    of    the    German  As  to  the  mode  of  establishing  paternity 

Imperial    Court    quoted    Neumann,  under  German  law,    see  arts.    1717» 

Jahrbuch,  vol.  iv.,  p.  90;  Demburg,  1718,  and  pp.  335,  336,  sttjyra. 
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preparation  for  a  business  or  profession),  up  to  the  age  of  sixteen. 
If  the  child  has  attained  that  age,  and  owing  to  physical  or  mental 
defects  is  incapable  of  earning  a  livelihood,  the  father  continues  to 
be  liable  for  the  child's  maintenance. 

A  child  who  is  deemed  illegitimate  (n)  owing  to  the  fact  that  the 
marriage  of  its  parents  was  declared  void  on  some  ground  other  than 
a  fatal  defect  in  the  marriage  ceremony,  is  entitled  to  maintenance 
from  its  father  in  the  same  way  as  a  legitimate  child  (o).  The 
liability  to  maintain  a  legitimate  child  is  not  affected  by  the 
divorce  or  judicial  separation  of  its  parents.  Where  in  such  a  case 
the  maintenance  has  to  be  provided  by  the  father  the  mother  has 
to  contribute  a  share  of  the  expense  out  of  her  earnings  or  out  of 
the  income  of  her  property  unless  the  income  derived  by  the  father 
from  the  usufruct  of  the  child's  property  is  sulBScient  for  the  child's 
maintenance  (p). 

The  maintenance  to  be  supplied  to  an  unmarried  legitimate 
child  may  be  supplied  in  such  manner  as  the  parents  determine, 
unless  the  Guardianship  Court  on  the  child's  application  directs 
otherwise  on  any  special  ground  (q).  In  all  other  cases  the  main- 
tenance has  to  be  supplied  by  means  of  an  annuity  payable  in 
advance  by  quarterly  instalments  (r).  As  a  general  rule  a  renun- 
ciation of  the  claim  for  future  maintenance,  whether  voluntary  or 
made  for  valuable  consideration,  is  invalid  (a) ;  but  an  illegitimate 
child  may,  for  valuable  consideration,  and,  subject  to  the  approval 
of  the  Guardianship  Court,  renounce  its  claims  against  its 
father  {t). 

Maintenance  between  Husband  and  Wife. — The  mutual  duties 
of  spouses  as  to  maintenance  must  be  distinguished  from  the 
husband's  duty  to  pay  the  expenses  of  the  conjugal  life(u),  or  from 

(n)  The  child  of  a  **  putative  mar-  (;>)  Art,  1585.    See  chap.  viii.    By 
riage,"  being  a  marriage  declared  void  Austrian  law  illegitimate  children  are 
on  a  ground  other  than  a  fatal  defect  entitled  to  maintenance  not  in  accord- 
in  the  marriage  ceremony  which  was  ance  with  their  pai-ents'   standing  of 
unknown  to  one  of  the  parties  at  the  life,    but   in    accordance    with    their 
time  of  the  celebration  of  the  marriage,  means,  0.  C,  art.  166. 
is  in  the  position  of  a  legitimate  child  (q)  Art.  1612. 
for  all  purposes  (art.  1699) ;  the  rule  in  (r)  Arts.  1612, 1710. 
the  text  only  applies  to  cases  where  («)  Art.  1614. 
both  parties  were  aware  of  the  groimd  (t)  Art.  1714. 
of  nullity :  see  pp.  266,  330,  aiipra.  {n)  See,  for  instance,  art.  1389. 

(o)  Art,  1703, 


Digitized  by 


Google 


570  THE    ALIMENTARY    OBLIGATION. 

the  wife's  duty  to  make  a  contribution  to  such  expenses  (x),  which 
may  arise  under  the  matrimonial  regime  under  which  the  spouses 
are  living.  The  duty  to  supply  maintenance  is  quite  independent 
of  the  matrimonial  regime. 

The  husband  has  to  supply  to  the  wife  maintenance  of  a  kind 
which  corresponds  with  his  social  position,  his  means  and  his 
earning  power  (y). 

If  the  husband  is  not  able  to  maintain  himself  the  wtfe  has  to 
maintain  him  in  a  manner  suitable  to  his  social  position,  due 
regard  being  had  to  her  means  and  to  her  earning  powers. 

While  the  spouses  are  cohabiting,  maintenance  has  to  be  supplied 
in  kind ;  where  they  are  living  apart,  without  being  divorced  or 
judicially  separated,  the  maintenance  has  to  be  supplied  by  means 
of  quarterly  payments;  but  the  husband's  duty  to  supply  main- 
tenance may,  in  such  a  case,  be  wholly  or  partly  remitted  if  such 
remission  seems  equitable  under  the  special  circumstances  of  the 
case  {z). 

The  duty  of  a  spouse  to  supply  maintenance  ranks  before  the 
duty  of  any  other  relative,  in  so  far  as  such  spouse  can  supply  it 
without  being  compelled  to  reduce  his  or  her  standard  of  life  (a). 
Where  the  right  of  a  spouse  to  receive  maintenance  competes  with 
the  right  of  other  relatives,  the  spouse's  claim  ranks  jiari  2)as8u 
with  the  unmarried  infant  children,  but  takes  priority  over  the 
claims  of  all  other  relatives  (b). 

After  a  divorce  or  judicial  separation  declaring  the  husband  to 
be  the  exclusively  guilty  party  he  must  supply  the  divorced  or 
separated  wife  with  maintenance  suitable  to  her  station  in  life,  in 
so  far  as  she  is  unable  to  obtain  it  out  of  her  income  or  her  earnings 
(her  earnings  being  taken  into  account  in  so  far  only  as  the  persons 
were  living  under  conditions  under  which  it  is  usual  for  the  wife  to 
work  for  money).  If  the  wife  is  declared  to  be  the  exclusively 
guilty  party  she  is  bound  to  maintain  the  divorced  or  separated 
husband  in  so  far  as  he  is  unable  to  maintain  himself  (c).  Where 
a  marriage  is  dissolved  on  the  ground  of  the  insanity  of  one  of  the 
spouses  the  other  spouse  has  to  supply  maintenance  in  the  same 

(x)  See,  for  instance,  art.  1427.  (h)  Art.  1609. 

(v)  The  Austrian  law  is  the  same.  (c)  Art.   1578;   and  see  art.    1586. 

(2;)  See  arts.  1360,  1361.  As  to  the  reduction  or  removal  of  the 

(a)  Art.  1 608.  liability  in  cei-tain  events,  see  art.  1579. 
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i^ay  as  if  he  or  she  had  been  declared  the  exclusively  guilty  party 
in  the  case  of  a  divorce  granted  on  other  grounds  (d). 

The  maintenance  has  to  be  supplied  by  means  of  quarterly  pay- 
ments, but  the  party  entitled  to  receive  it  may  claim  the  payment 
of  a  single  capital  sum  in  lieu  of  continuous  quarterly  payments,  if 
there  are  any  cogent  grounds  justifying  such  a  course  {e). 

The  liability  to  supply  maintenance  ceases  on  the  re-marriage  of 
the  party  entitled  to  claim  it  (/) ;  but  while  in  all  other  cases  the 
duty  to  supply  maintenance  ceases  on  the  death  of  the  party  bound 
to  supply  it,  a  divorced  or  separated  spouse  is  entitled  to  main- 
tenance even  after  the  death  of  the  other  spouse,  subject,  however,* 
to  reduction  in  certain  events  (r/). 

If  a  marriage  is  declared  void  on  a  ground,  other  than  a  fatal 
defect  in  the  marriage  ceremony,  known  to  one  of  the  spouses  at 
the  time  of  the  celebration  of  the  marriage  ceremony  and  unknown 
to  the  other  party  (e.g.,  if  a  person  of  the  age  of  twenty,  having 
assured  the  other  party  that  he  or  she  is  twenty-two  years  old,  goes 
through  a  marriage  ceremony  without  the  authorisation  of  the 
statutory  agent,  and  if  the  latter  subsequently  obtains  a  decree  of 
nullity)  the  party  who  was  ignorant  of  the  ground  of  nullity  is 
entitled  to  the  same  right  to  maintenance  as  if  the  marriage  had 
been  dissolved  by  a  decree  of  divorce  and  the  other  party  had  been 
declared  the  exclusively  guilty  party  (h). 

Switzerland. — The  Swiss  Code  (i)  deals  concisely  witli  the  subject 
as  follows : — Blood  relations  in  the  ascending  and  descending  lines, 
and  also  brothers  and  sisters,  are  mutually  liable  to  maintain  those 
who,  without  such  assistance,  would  fall  into  distress  (A). 

The  claim  for  maintenance  lies  against  those  who  are  liable  to  it 
in  the  order  in  which  they  would  inherit,  and  is  limited  to  the 
amount  which  is  necessary  for  the  support  of  the  claimant  and 
reasonable  with  respect  to  the  circumstances  of  the  person  liable. 
Maintenance  cannot  be  required  from  brothers  and  sisters  unless 
they  are  in  prosperous  circumstances. 

(ff)  Art.  1583.  (i)  As  to    the    previous  (cantonal) 

(*•)  Art.  1580.  law,seeHuber,Schweizeri8che8Privat- 

(/)  Art.  1581.  recht,  i.,  182—188, 422,  and  (as  regards 

(</)  Arts.  1582,  1360,  1616.  illegitimate  children)  534—547. 
(A)  Art.  1345.    The  Austrian  law  is  {k)  S.  328. 

on  similar  lines. 
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The  action  lies  before  the  competent  authority  in  the  place  of 
domicil  of  the  person  liable,  and  may  be  broaght  either  by  the  per- 
son entitled  or,  if  the  latter  is  maintained  by  the  poor  law,  by 
the  poor  law  authority  which  is  liable  to  maintain  him  or  her  (Z). 

Foundlings  are  maintained  by  the  commune  of  which  they  have 
become  members. 

If  the  parentage  of  a  foundling  is  subsequently  determined^ 
the  commune  may  require  the  relatives,  or  failing  them  the 
commune  or  canton,  who  are  liable  to  maintain  it,  to  repay  the 
expenses  of  its  maintenance  {m). 

With  respect  to  the  other  matters  discussed  in  this  chapter  it  may 
be  added  that  parents  bear  the  costs  of  maintenance  and  education 
(the  nature  of  which  is  determined  by  the  circumstances  of  the 
parents)  (n)  according  to  the  property  relation  {regime  matrimonial) 
existing  between  them,  but  they  may  in  exceptional  cases  be 
permitted  by  the  guardianship  authority  to  use  the  property  of 
infant  children  for  this  purpose  (o) ;  a  husband  is  liable  to  support 
his  wife  and  to  provide  for  the  needs  of  the  joint  household  (;)) ; 
in  case  of  divorce  the  Court  may  grant  an  alimentary  pension 
to  the  innocent  spouse  if  he  or  she  would  otherwise  fall  into 
distressed  circumstances  (q) ;  and  in  a  judgment  as  to  the 
paternity  of  an  illegitimate  child  the  Court  must  order  an  alimen« 
tary  pension  to  be  paid  to  the  mother,  the  amount  of  which 
depends  upon  the  social  position  of  the  parents,  and  constitutes  a 
fair  contribution  to  the  expenses  of  its  maintenance  and 
education  (;•). 

SECTION   IT. 

Laws  of  the  Bbitish  Dominions  and  United  States. 

English  Law. — ^Between  Ascendants  and  DeBcendants. — Under  the 
common  law  of  England  there  was  no  duty  either  on  the  part  of  a 
parent  to  support  his  child  (a),  or  on  the  part  of  a  child  to  support 

(/)  S.  329.  (r)  S.  319.    Such  a  pension  ceases. 

(m)  S.  330.  when    the    child    has    completed    its- 

{»)  S.  275.  eighteenth  year. 

(o)  8.  272.  («)  Bazeley  v.  Foider  (1868),  L.  K. 

(/>)  S.  160.  3  Q.  B.  559,  at  p.  565. 

((/)  S.  152. 
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liis  parents  (f),  nor  as   between  collaterals.      This  obligation  lias 
been  imposed  on  parents  and  children  by  the  Poor  Law  Acts.     The 
statute  43  Eliz.  c.  2  provides  that  the  father  and  grandfather, 
mother  and  grandmother,  and  children  of  every  poor,  old,  blind, 
lame,  and  impotent  person,  or  other  poor  person  not  able  to  work, 
being  of  a  sufficient  ability,  shall  at  their  own  charges  relieve  and 
maintain  every  such  person  (u).     This  provision  does  not  apply  to 
relations  by  marriage  or  illegitimate  children  (x),  and  a  child  is 
under  no  obligation  to  support  its  grand-parents  or  its  step-parents, 
as  the  statute  43  Eli2.  extends   only  to  relations   by  blood  (^). 
Every  man,  however,  who  marries,  becomes  liable  thereby  to  main- 
tain his  wife's  children,  whether  legitimate  or  illegitimate,  until 
they  have  reached  the  age  of  sixteen,  or  until  the  death  of  their 
mother    before    they    attain    that  age  {z).     Under  the  Married 
Women's  Property  Act,  1882(a),  a  married  woman  having  separate 
property  is  now  subject  to  the  same  liability  as  her  husband  for  the 
maintenance  of  her  children  and  grand-children,  without  prejudice  to 
his  liability.   The  statutory  duty  of  parents  to  maintain  their  children 
ceases  when  the  children  reach  the  age  of  sixteen  years,  unless  they 
fall  within  the  disablements  mentioned  above;  but  if  the  parent 
retains  the  custody  of  the  child  he  is  bound  to  support  him  till 
majority  {b).     It  has  also  been  held  that  the  Court  will  not,  except 
in  very  grave  circumstances,  grant  an  injunction  to  restrain  a  son 
(who  is  of  age)  from  entering  his  father's  house,  which  order  would 
have  the  efifect  of  severing  the  connection  which  ought  to  exist 
between  them,  though  this  does  not  mean  that  the  father  is  bound 
to  supply  the  son  with  food  and  lodging  in  his  house,  or  to  main- 
tain him  elsewhere  (c). 

Apart  from  statute  the  Court  of  Chancery  also  possessed  juris- 
diction to  allow  a  father  or  mother  to  apply  for  the  maintenance  of 


(0  Encyclo.    Laws   of    Eng.,    tit.  (z)  4  &  o  WiU.  IV.  c.  76,  s.  57  ;  and 

Parent  and  Child.  see  Hill  v.  Hill,  [1902]  P.  140,  and 

(m)  a  6  ;  and  4  &  5  Will.  IV.  c.  76.  Glen,  Poor  Law  Statutes,  I,  SO  et  s  y. 

[x)  S.  6 ;  Tubb  v.  Harrison  (1790),  (a)  4o  &  46  Vict.  c.  75,  s.  21. 

4  T.  R  118;  Cooper  V.  Martin  (1803),  (b)  Eversley,   Domestic    Eelatioue, 

4  East,  76.  538 ;  Thomasset  v,  Thomasset,  [1894J 

(y)  Maund  v.  Mason  (1874),  L.  B.  9  P.  295. 

Q.  £.  254 ;  Tubb  v,  Harrison  (1790),  4  (c)  Waterhouse  v. Waterhouse  (1900), 

T.  E.  118.  22  T.  L.  E.  195. 
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children  the  income  of  settled  funds  available  for  that  purpose  (d). 
The  Divorce  Division  has  also  been  given  statutory  authority  to 
make  orders  for  the  maintenance  of  children  by  the  father  or  out 
of  the  mother's  settlement  (e). 

Provision  is  also  made  by  statute  for  apprenticeship  of  poor 
children  (/),  and  by  the  criminal  law  for  the  proper  maintenance  of 
children ;  and  when  children  who  are  youthful  offenders  are  placed 
in  private  custody,  or  in  industrial  schools  or  reformatories,  or 
where  a  child  is  committed  to  private  custody  by  order  of  a  Court, 
following  on  the  conviction  or  pending  the  trial  of  a  person  who 
has  had  charge  of  it  for  cruelty  towards  it,  the  parent  may  be 
ordered  to  contribute  to  its  maintenance  during  the  time  of  such 
custody  or  detention  (g). 

The  mother  of  an  illegitimate  child,  while  a  widow  or  unmarried, 
is  liable  to  maintain  the  child  till  it  attains  the  age  of  sixteen,  or 
being  a  female  marries  (h). 

The  putative  father  of  an  illegitimate  child  may  be  compelled  by 
proceedings  before  justices  to  pay  to  the  mother,  or  other  person 
having  the  custody  of  the  child,  a  weekly  sum  not  exceeding  five 
shillings  for  its  maintenance  and  education  until  it  attains  the  age 
of  sixteen  (i),  or  even  for  a  shorter  period  (A:). 

A  father  is  not  liable  by  the  law  of  England  for  debts  incurred> 
by  his   child,  even   for  necessaries  (0,  unless  he  has  given  the 
child  express  or  implied  authority  to  pledge  his  credit  (m). 

Between  Husband  and  Wife. — When  living  together  there  is  a 
mutual  duty  of  support.  Under  the  Poor  Law  Eelief  Act,  1833, 
relief  given  to  or  for  a  wife,  or  to  or  for  any  children  under  sixteen, 


((/)  Encycl.  of  Eng.  Law,  tit.  Parent  chap.  viii. 

and  Child.  (A)  4  &  5  Will.  IV.  a  76,  s.  71 ; 

(f)  20  &  21  Vict.  c.  85,  88.  35,  45 ;  Eversley,  601. 

22  &  23  Vict.  c.  61,  s.  4.  (t)  35  &  36  Vict.  c.  65. 

(/)  Brooke  Little,  Poor  Law,  index,  {k)  Pearson  v.  Heys  (1881),  7  Q.  B.  D. 

tit.  Apprentice.  260. 

(g)  Reformatory  Schools  Act,  1866,  (I)  Mortimore  v,  Wright  (1840),  6 
88.   25,   26 ;    Industrial  Schools  Act,  Mee.  &  W.  482. 

1866,  8.40;  Youthful  Offenders  Act,  (m)  Ibid.;    Shelton     v.    Springetf 

1  Edw.Vn.  c.  20,  8.  6;  Preyention  of  (1861),  11  C.  B.  452,  455;    Baker  i. 

Cruelty   to    Children    Act,    1904,    4  Keen  (1819),  2  Stark.  501 ;  Crantz  v. 

Edw.  Vn.  0.  15,  88.  6,  7 ;  Hall,  Law  GiU  (1796),   2  Esp.   471 ;    Cooper  v. 

relating  to  Children  (1905),  pamm,  and  Phillips  (1831),  4  C.  &  P.  581. 
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is  considered  as  given  to  the  husband  and  father  respectively  (n). 
In  the  husband's  case  the  liability  is  dependent  on  his  personal 
capacity  to  provide  for  the  wife  irrespective  of  property;  in  the 
case  of  the  wife  her  liability  is  dependent  on*  her  having  separate 
property  (o). 

If  they  have  been  judicially  separated,  alimony  is  payable  either 
by  the  husl^and  to  tlie  wife,  or  by  the  wife  to  the  husband.  If  the 
marriage  is  dissolved  maintenance  is  payable,  which  is  a  perma- 
nent allowance  payable  by  the  guilty  party  to  the  innocent 
party  (p).  In  the  case  of  the  husband  deserting  his  wife  he  is 
liable  to  maintain  her  unless  she  commits  adultery  (q).  Alimony 
is  not  payable  by  a  husband  to  a  wife  who  is  undergoing  penal 
servitude  (r). 

Scots  Law. — The  alimentary  obligation  occupies  a  prominent 
place  in  the  law  of  Scotland. 

It  pursues  the  following  order  of  incidence :  (1)  husband  («) ; 
(2)  descendants  in  order ;  (3)  father ;  (4)  mother  ;  (6)  paternal 
grandfather ;  (6)  paternal  grandmother ;  (7)  paternal  great-grand- 
father ;  (8)  maternal  grandfather,  and  so  on  (0- 

An  action  lies  against  a  father  for  necessaries  supplied  to  a  child 
not  otherwise  provided  for,  even  though  the  child  is  not  living  in 
the  father's,  house  (u).  The  right  to  aliment  is  suspended  when  the 
child  is  self-supporting  (x).  The  obligation  may,  in  general,  be 
fulfilled  by  the  parent  taking  the  child  to  live  with  him(y).  The 
father  and  mother  (but  not  other  ascendants)  of  an  illegitimate 
child  are  jointly  liable  to  aliment  it,  till  it  is  able  to  support  itself, 
but  a  bastard  child  is  not  liable  to  aliment  either  his  mother 
or  his  putative  father  (z). 

(n)  4  &  5  WiU.  IV.  c.  76,  a.  66.  Mat.  181. 

(o)  Eversley,  ch.  xiii.,  e.  1 ;  Lush,  («)  See  Poor  Law  Amendment  Act, 

Husband  and  Wife,  16.  1845  (8  &  9  Vict.  c.  83),  s.  80. 

(p)  20  &  21  Vict.  c.  85,  ss.  17,  45;  (Q  Praser,  Parent  and  Child,  3rd  ed., 

Bishop  v.  Bishop,  [1897]  P.  138 ;  Evers-  p.  100. 

ley,  168 ;  Swift  v.  Swift,  [1891]  P.  129.  (u)  Ersk.,  L,  6,  57  ;  Fraser,  Parent 

(q)  58  &  59  Vict.  c.  39.    It  is  sug-  and  Child,  p.  111. 

gested  that  analogously  the  desertion  {x)  Ersk.,  i.,  6,  56. 

and  adultery  of  the  husband  should  (y)  Ibid, ;  Fraser,  uhi  supra,  p.  108. 

determine  the  wife's  liability  of  main-  (z)  Clarke  v.  Carfin  Coal  Co.,  [1891] 

tenance  towards  him  :  Eversley,  265.  A.  C.,  per  Lord  Watson,  at  pp   423  tt 

(?•)    Leslie    v.    Leslie,     [1908]    P.  aeq, 
99  ;  KeUy  v.  Kelly  (1863),  32  L.  J. 
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The  alimentary  obligation  between  parents  and  children  is 
reciprocal ;  and  children  are  bound  to  support  their  paternal  and 
maternal  ascendants  (a). 

The  husband  is  bound  to  aliment  the  wife,  while  she  lives  with 
him,  and  while  she  lives  apart,  if  he  has  consented  to  the  separa- 
tion, or  if  it  is  due  to  his  misconduct  or  desertion  (b).  Even  after 
a  judicial  separation,  whether  at  her  instance  or  at  that  of  her 
husband,  a  wife  is  generally  entitled  to  a  yearly  aliment.  The 
divorced  wife  has  no  claim  for  aliment;  but  a  wife  who  has 
divorced  her  husband  may  claim  the  provisions  which  the  law 
allows  her  (c). 

There  is  no  legal  obligation  to  aliment  a  brother  nor,  a  fortiori y 
more  distant  collaterals  (d). 

Law  of  Ireland. — The  statutory  provisions  already  noticed  as 
applicable  to  England  are  also,  generally  speaking,  in  force  in 
Scotland  and  Ireland  (e). 

Laws  of  the  Colonies. — In  most  of  the  British  Dominions  provision 
has  been  made  by  statute  on  the  lines  of  the  English  law  for 
<1)  maintenance  of  a  child  by  its  father,  a  grandchild  by  a  grand- 
father, and  a  child  by  its  mother  being  a  widow,  up  to  an  age 
generally  fixed  at  fourteen  years,  and  in  some  systems  sixteen 
years;  (2)  the  liability  of  a  husband  for  the  maintenance  of  a 
wife  (even  after  divorce)  and  any  legitimate  (and  in  some  cases 
illegitimate)  children  who  are  living  with  her  at  the  time  of  the 
marriage ;  (8)  the  liability  of  a  mother  to  maintain  her  legitimate 
{from  her  separate  estate)  and  illegitimate  children  ;  (4)  the  main- 
tenance of  illegitimate  children  by  the  putative  father ;  (5)  the  pro- 
tection of  deserted  wives  and  children  and  the  reformation  of 
juvenile  offenders.  Some  systems  recognise  the  right  of  the  parents 
to  the  earnings  of  infant  children  resident  with  them  ;  and  in  some 
systems  additional  special  provision  has  been  made  for  the  protection 
and  control  of  immigrant  children  and  the  custody  and  mainten- 
ance of  destitute  children,  called  State  children,  towards  which 
parents  may  be  made  to  contribute. 

(a)  Erak.,  i.,  6,  57 ;  Fraser,  Parent  25  Vict.  c.  86),  s.  6. 

and  Child,  p.  136 ;  Macdonald  v.  Mac-  (d)  Fraser,   Parent   and    Child,  p. 

donald  (1846),  2nd  series,  8  Seas.  Cas.  102. 

^30.  (e)  See  Bastardy  Act  (Ireland),  26 

(6)  Ersk.,  i.,  6,  19 ;  Stair,  i.,  4,10.  &  27  Vict,  c,  21  ;  and  Encyc.  of  Scots 

(c)  Conjugal  Righta  Act,  1861  (24  &  Law,  tit.  Bastard ;  and  p.  575,  supra. 
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There  is  legislation  covering  more  or  less  of  these  points  in 
differing  degrees  in  the  Dominions  whose  legal  systems  are  based 
on  the  common  law,  such  as  for  Canada,  British  Columbia  (/), 
Manitoba  (</),  North-West  Territories  (ft).  New  Brunswick  (i),  Nova 
Scotia  (fr),  Ontario  (l),  Prince  Edward  Island  (m),  Saskatchewan  (n), 
Yukon  Territory  (o),  and  for  Newfoundland  (i?);  for  Australia,  New 


(/)  Eev.  Stat.  (1897),  chapters  8 
(apprentices  and  minors),  62  (divorce), 
95  and  96  (infants'  contracts  and  in- 
fants' custody),  130  (married  women's 
property),  and  139  (youths'  protection, 
amended  by  51  of  1902)  ;  29  of  1901,  8 
of  1902,  7  of  1903  (maternity  boarding 
houses  and  protection  of  infant 
children  and  adoption  of  children  from 
homes),  6  of  1903  (support  of  illegiti- 
mate children),  13  of  1907  (Curfew  Act 
for  children  of  tender  age). 

(g)  Rev.  Stat.  (1903),  chapters  21 
(children's  immigration),  22  (children's 
protection),  40,  s.  30  (Court  of  King's 
Bench,  power  to  order  alimony)  and  s.  39 
(custody  and  education),  79  (infants  and 
appi-entioes),  106  (married  women's 
property  and  infants'  earnings),  107 
(married  women's  protection),  109, 
part  ii.  (maternity  and  infants' 
homes) ;  149,  amended  by  51  of  1904 
(reformatories). 

{h)  Key.  Stat.  (1898),  chapters  29 
(Supreme  Court  may  grant  aHmony  to 
a  Trife)  and  49  (insurance  for  wife  and 
children) ;  8  of  1903  (action  for  seduc- 
tion), 9  of  1903  (support  of  illegitimate 
children) ;  andQen.  Ord.  1907,  passim, 

(»)  Rev.  Stat.  (1903),  chapters  80 
(insurance  for  wife  and  children),  78 
(married  women's  property ;  and  see  9 
of  1906),  83  (minors  and  apprentices), 
112  (adoption  of  children,  ss.  196  et 
seq,  and  240),  182  (bastardy),  82  (pre- 
vention of  cruelty  to  children),  and  13 
of  1905  (immigrant  children). 

{k)  £ev.  Stat.  (1900),  chapters  50 
(relief  of  poor ;  and  see  36  of  1901), 
51  (bastard  children),  112  (married 
women's  property ;  and  see  26  of  1900 

B.CL. — ^VOL.  n. 


and  30  of  1904),  115  (guardians  and 
wards),  116  (prevention  and  punish- 
ment of  cruelty  to  children),  117 
(apprenticeship),  118  (transfer  of 
immigrant  and  orphan  children),  120 
(maintenance  and  reform  of  juvenile 
offenders,  and  20  of  1902,  and  28  of 
1903),  121  (custody  of  infants),  123 
(boarding  houses  for  children  under 
twelve),  Rev.  Stat.,  3rd  ser.  126 
(divorce)  ;  14  of  1900  (maintenance 
of  illegitimate  children),  64  of  1903 
and  35  of  1904  (alimony),  54  and  55 
of  1906  (children's  protection). 

{I)  Rev.  Stat.  (1897),  chapters  51, 
s.  34  (judicature,  alimony  to  wives), 
161  (apprentices  and  minors),  163 
(married  women's  property),  168  (in- 
fants), 169  (support  of  illegitimate 
children),  167  (maintenance  of  deserted 
wives),  259  and  1908,  No.  59  (children's 
protection;  and  see  30  of  1903),  262 
(children's  immigration);  and  258 
(maternity  boarding  homes  and  pro- 
tection of  infant  dbildren);  and  304 
(industrial  schools;  and  see  37  of 
1903). 

(to)  Rev.  Stat  (1862),  chapters  6 
(indigent  and  impotent  persons,  1851, 
c.  7),  15  (1858,  seduction,  and  see  40 
Vict.  c.  6),  35  (1860,  married  women) ; 
1835,  c.  10  (divorce),  and  9  of  1903 
(married  women's  property). 

(n)  No.  18  of  1907  (married  women's 
property  and  children's  earnings). 

(o)  27  of  1902  (Territorial  Court  can 
grant  alimony  to  wife),  17  of  1902 
(parts  il  and  iii.),  45  of  1902  (in- 
surance for  benefit  of  wife  and 
ehildi-en). 

(p)  Rev.  Stat.  (1892),  chapters  135 
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South  Wales  (g),  Queensland  (?),  South  Australia  («),  Tasmania  (0, 
Victoria  (n),  Western  Australia  {x),  and  New  Zealand  (y) ; 
Antigua  (2:),  Bahamas  (a),  Barbados  (6),  Bermuda  (c),  British  Hon- 


(minors  and  appreutices),  136  (deserted 
wives,  children,  and  parents),  138 
(illegitimate  children),  81  (married 
women's  property),  and  82  (infants' 
estates). 

{q)  17  of  1901  and  27  of  1904 
(deserted  wives  and  children),  20  Vict, 
c.  19  and  27  Vict.  c.  16  (destitute 
children  and  infants'  protection),  39  of 
1899  (custody  of  children),  14  of  1899 
(divorce),  15  of  1901  (infant  convicts' 
adoption),  30  Vict.  c.  4  (reformatories), 
44  Vict.  c.  24  and  60  Vict.  c.  9  (State 
children  relief),  47  of  1902  (children's 
protection),  and  see  Oliver's  Statutes 
(1879)  and  Clegg's  Statutes  (1898). 

(r)  4  Vict  a  5,  22  Vict.  c.  6,  and 
19  of  1905  (deserted  wives  and  chil- 
dren; and  see  28  Vict.  c.  29,  matri- 
monial causes),  54  Vict.  No.  9  (4040) 
(married  women's  property),  55  Vict. 
No.  13  (4285)  (guardianship  and  cus- 
tody of  infants),  60  Vict.  No.  26  (5b04) 
(children's  protection),  and  63  Vict. 
No.  11  (7135)  (legitimation). 

(«)  Nos.  210  (1881),  387  (1886),  and 
832  (1903),  destitute  persons'  relief ; 
295  (1883)  and  400  (1887),  guardian- 
ship and  custody  of  infants ;  300  (1883, 
married  women's  property)  and  664 
(1896,  married  women's  protection); 
702  (1898,  affiliation);  703  (1898,  legi- 
timation) ;  730  (1899)  and  875  (1904, 
children's  protection) ;  6:11  (1895),  750 
(1900),  819  (1903,  State  children). 

{t)  37  Vict.  c.  14,  amended  hy  No.  46 
of  1898 ;  59  Vict.  0.  10  (prevention  of 
cruelty  to  children) ;  60  Vict.  c.  24 
(neglected  children  and  youthful  offen- 
ders) ;  and  No.  7  of  1906  (detention  of 
youthful  offenders). 

(t/)  Marriage  Act,  1890,  ss.  31,  32, 
35,  42,  48,  49;  Legitimised  Children 
Act,  No.  1835,  1903,  p.  141 ;  Infant 


Life  Protection  Act,  No.  1198, 1890—1, 
p.  417 ;  and  Nos.  1737  (1901,  p.  33), 
1684  (1900,  p.  93),  1809  (1902—3, 
p.  65) ;  Widows  and  Young  Children 
Maintenance  Act,  No.  2074  (1906, 
p.  405). 

(x)  1846,  9  Vict.  No.  2  (deserted 
wives  and  children) ;  1875,  39  Vict. 
No.  8,  and  1896,  60  Vict.  No.  35 
(bastardy). 

(y)  1894,  No.  22,  1904,  No.  32, 
and  1905,  No.  18  (illegitimate  children 
and  deserted  wives  and  children) ;  1905, 
No.  36,  s.  98  (marriage  settlements 
with  sanction  of  Supreme  Court ;  and 
there  are  special  Acts  for  Maori  chil- 
dren :  Cumin,  Index  to  Statutes, 
115);  1896,  No.  23  (infant  life  protec- 
tion) ;  1890,  No.  21  (children's  protec- 
tion); 1893,  No.  56  (Criminal  Code, 
s.  214);  1904,  No.  20,  s.  159  (duty 
of  parent  to  provide  education  for  blind 
and  deaf  children  between  seven  and 
sixteen);  1882,  No.  25;  1885,  No.  46, 
8.  2;  1886,  No.  36,  s.  3;  18^5,  No.  5 
(industrial  schools) ;  1903,  No.  96,  s.  34 
(apprenticeship  to  sea  service);  1880, 
No.  14  (married  women's  protection 
of  property)  ;  28  of  1906  (juvenile 
offenders). 

(z)  5  of  1875  (bastardy),  9  of  1883 
and  2  of  1884  (public  nurseries). 

(a)  59  Vict.  c.  27  ;  60  Vict,  c.  17,  ss. 
8,  10. 

(ft)  No.  20  of  1897 ;  No.  8  of  1900 
(settlement  of  the  poor  and  bastardy)  ; 
Nos.  33  of  1891,  32  of  1896,  and  13  of 
1900  (married  women's  property) ;  No. 
39  of  1904  (children's  protection) ;  No. 
35  of  1890,  Nos.  12  and  50  of  1903 
and  32  of  1904  (reformatories). 

(c)  4  of  1876  (poor  relief),  4  of  1886 
(alimony),  14  of  1889. 
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daras(cQ,  Grenada  (e),  Jamaica  (/),  Turks  and  Gaicos  Islands  (gf), 
Leeward  Islands  (fc),  St.  Christopher  (t),  St.  Vincent  (j),  Trinidad 
and  Tobago  (A:),  Falkland  Islands  (I),  Man  (m),  Gibraltar  (n), 
Cyprus  (o),  Africa,  Gambia  (p),  Northern  Nigeria  (q),  East 
Africa  (r),  Nyassaland  («),  Uganda  (0,  and  Hong  Kong  (u). 
There  are  similar  statutory  provisions  in  other  Dominions 
whose  systems  are  based  on  the  French  and  Boman-Dutch  law,  e.g., 
Quebec  (i?),  British  Guiana  (a;),  Natal  (y),  Orange  Biver  Colony  (2?), 


(d)  Cons.  Laws  (1887),  c.  30 ;  6  of 
1897  (married  women's  protection). 

(e)  7  of  1882  (bastardy),  4  of  1900, 

11  of  1889,  and  13  of  1896,  Crim.  Code, 
8.  238. 

(/)  Nos.  2  of  1881,  16  of  1881, 21  of 
1886,  3  and  43  of  1887,  25  of  1900 
(maintenance),  14  of  1879,  s.  27 ;  24  of 
1879,  8. 39 ;  43  of  1887,  s.  186  (custody 
of  children) ;  9  ?f  1896  and  2  of  1898 
(prevention  of  cruelty  to  cliildren),  34 
of  1881,  18  of  1882,  29  of  1887,  s.  13; 
3  of  1893,  19  of  1895,  9  of  1896,  13  of 
1901  (industrial  schools  and  reforma- 
tories), 25  of  1904  (young  criminals' 
punishment). 

(g)  Nos.  13  of  1855  (apprenticing 
destitute  children),  7  of  1864  (illegiti- 
mate and  deserted  children  and  wives), 

12  of   1866  (apprentices),  2  of  1905 
(custody  of  infants). 

(A)  Nos.  16  of  1881  (bastardy),  12  of 
1884  (apprenticeship),  9  of  1887  (guar- 
dianship and  custody  of  infants),  4  of 
1889  (infants'  protection),  5  of  1889 
(neglect  to  support  wife  and  child),  7 
of  1887  (married  women's  property),  8 
of  1887  (maintenance  of  deserted 
wives),  4  of  1891  (training  school  for 
youthful  offenders  up  to  eighteen). 

(t)  Laws  (1863),  Nos.  173, 205  (poor, 
and  natural  children),  14  of  1899  and 
5  of  1902  (medical  relief). 

ij)  No.  8  of  1880  (bastardy). 

(k)  Nos.  3  and  4  (maintenance  of 
wives  and  children),  29  (reformatory), 
136  (apprenticing  of  children),  and  309 
(Tobago,  destitute  persons'  relief). 

(/)  8  of  1886  (married  women's  pro- 


tection), 4  of  1886,  introducing  41  &42 
Vict.  c.  19. 

(/»)  Laws,  i.,  p.  28  (1523)  (children 
of  first  marriage  are  to  be  supported  by 
second  husband  to  fourteen  years  of 
age),  and  41  (custody  of  children  up  to 
fourteen),  1  of  1894  (prevention  of 
cruelty  to  children). 

(n)  Summary  Conviction  Ordinance, 
4  of  1885,  s.  37  et  seq, ;  Sum.  Juris. 
Act,  11  of  1896;  British  Married 
Women's  Property  Act,  1882,  intro- 
duced by  No.  8  of  1885. 

(o)  7  of  1894  (infants'  estates). 

Ip)  8  of  1887  (deserted  wives). 

(y)  Crim.  Code,  ss.  269—274. 

(r)  12  of  1904  (divorce). 

(«)  5  of  1905  (divorce). 

\t)  15  of  1904  (divorce). 

(m)  U  of  1901  (reformatory  schools), 
10  of  1905  (maintenance  of  deserted 
married  women). 

{y)  62  Vict.  c.  47. 

(«)  13  of  1903  (bastardy),  14  of  1903 
(maintenance  even  of  children  living 
with  a  woman  when  illicit  connection 
formed),  1852,  No.  1,  ss.  52—57;  1879, 
No.  1,  ss.  28 — 33  (industrial  school) ; 
12  of  1904  and  19  of  1905  (married 
women). 

(y)  Nos.  10  of  1896  (destitute  wives 
and  children,  liability  only  on  husband 
or  father),  38  of  1901  (children's  pro- 
tection), 2  of  1850  (apprenticeship  of 
children). 

(z)  Nob.  3  of  1899  and  51  of  1903 
(destitute  wives  and  children),  5  of 
1904  (juvenile  offenders). 
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St.  Lucia  (a),  Cape  Colony  (6),  Ceylon  (c),  Mauritius  (i),  and 
Seychelles  (e). 

In  New  Zealand  the  estate  of  a  testator  who  does  not  make 
adequate  provision  for  the  proper  maintenance  of  wife,  husband 
or  children,  as  the  case  may  be,  may  be  made  liable  for  that 
purpose  by  order  of  the  Court  (/)• 

In  South  Africa  the  Boman-Dutch  law  doctrine  prevails 
unaltered  ((/).  The  duty  of  maintaining  their  children  rests  on 
both  parents,  whether  the  children  are  legitimate  or  illegitimate, 
provided  only  that  it  is  certain  who  the  father  is  (li).  This  obliga- 
tion is  not  restricted  to  minors,  but  may  revive  even  after  a  child 
has  reached  an  age  at  which  he  should  maintain  himself,  if  he  is  in 
distress,  and  if  the  parents  are  possessed  of  the  requisite 
means  (0- 

The  duty  of  support  between  parents  and  children  is  reciprocal  (i). 

In  case  of  dissolution  of  marriage  through  divorce,  the  question 
of  maintenance  of  the  innocent  party  or  of  the  children  of  the 
marriage  is  left  entirely  to  the  discretion  of  the  Judge  (A:).  Both  the 
guilty  as  well  as  the  innocent  party  may  be  called  upon  to  maintain 
the  children,  in  proportion  to  their  means  (I).  The  obligation  of 
support  is  a  personal  obligation  which  does  not  survive  the  person 
who  is  bound  to  maintain,  and  does  not  bind  his  heirs  (m). 

The  claim  for  maintenance  is  brought  by  way  of  summary  appli- 
cation to  the  Court.     In  Cape  Colony,  in  case  of   emergency  a 

(o)  56  of  1881  (bastardy),  28  of  1871  not  subject  to  tliis  Act  (Nosworthy  v. 

and  19  of  1899  (medical  aid  and  pooi  Nosworthy  (1906),  26  N.  Z.  B.  285; 

relief).  and    see    Rose    v.  Lewis    (1907),   26 

{h)  7of  1895  (3436),  24  of  1895  (3507),  N.  Z.  R.  769). 

4  of  1907  (5225).  {g)  Maasdorp,  Inst.  C.    L.,    i.,  pp. 

(c)  1  and  2  of  1889, 19  of  1889  (main-  232—233  ;  Nathan,  C.  L.  of  S.  A.,  i., 

tenance  of  wives  and  children),  1  of  pars.  144 — 161. 

1886  (youthful  offenders).  (h)  Ex  parte  Leevengeld,  In  re  Tait 

(c?)  Laws,  tit.  Divorce  and  Reforma-  (1885),  4    S.    C.   R.  64  j    Kramer   v. 

tory  Schools.  Findlay's Executors  (1 878),  Buch.R.  51. 

(e)  Laws,  tit.  Divorce.  (0  In  re  Knoop  (1893),  10  S.  C.  R.  198. 

(/)  Testator's  Family  Maintenance  (k)  Simey  r.  Simey  (1881),  i.,  S.  C. 

Act,  No.  59,  1906,  s.  3.     "The  Court"  176;  Theodora  Paul  v.  W.  P.  Paul, 

is  the  Supreme  Court,  except  in  the  C.  L.  J.,  xi.  (1894),  286. 

case  of  deceased  Maoris,   when  it  is  (0  Painter    v.    Painter    (1882),    2 

the    Native   Land  Court,     Property  E.  D.  C.  147. 

bequeathed    by    a    testatrix   to   her  (m)  ^Ix  ^aHe  Leevengeld,  Jn  re  Tait 

children   under   a   special  power  of  (1885),  4  S.  C.  R  65;   cf.,  however, 

appointment  limited  to  her  children  is  Nathan,  loc,  cit,  par.  147. 
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temporary  order  may  be  granted  by  a  single  Judge  (n) ;  and  a  resident 
magistrate  has  jurisdiction  to  decree  maintenance  to  children  who 
are  left  in  a  state  of  destitution  by  their  parents  (o).  In  Natal  and 
Orange  River  Colony  there  is  modern  legislation  on  this  subject  (;>). 

In  Ceylon  the  Roman-Dutch  law  rules  are  recognised  and  are 
left  untouched  by  the  Marriage  Ordinance  No.  15  of  1876,  with 
its  amendments. 

The  parents  are  obliged  to  maintain  their  children.  This  duty 
primarily  rests  on  the  father  {q),  but  a  married  woman  having 
separate  property  adequate  for  the  purpose  is  subject  to  all  such 
liability  fq;r  the  maintenance  of  her  children  as  a  widow  is  by  law 
subject  to  for  such  maintenance  (r). 

The  father  of  an  illegitimate  child  is  civilly  liable  to  maintain  it. 
Even  it  it  be  an  offspring  of  a  criminal  union,  that  is  to  say  it  born 
in  incest  or  adultery,  though  it  cannot  succeed  to  its  father  or  mother, 
nor  to  the  kinsmen  or  relations  of  these,  nor  take  under  their 
wills  (8),  it  has  a  right  to  what  is  necessary  for  its  maintenance  {t). 

The  liability  extends  to  the  father's  heirs ;  and  the  child's 
mother  may  compel  the  performance  of  this  duty  by  a  civil 
action  (ii). 

Regarding  the  alimentary  obligation  between  husband  and  wife, 
Pereira  (x)  writes  as  follows :  "  The  husband  by  the  marriage  con- 
tract takes  upon  himself  the  duty  of  maintaining  his  wife  so  long  as 
she  remains  faithful  to  her  marriage  vow.  Women  who  violate 
their  vow  have  no  longer  any  claim  upon  the  husband,  except  imder 
settlement ;  and  previous  adultery  and  misconduct  of  the  husband 
form  no  excuse  in  point  of  law  for  the  adultery  of  the  wife.  So,  in 
an  action  by  a  wife  against  her  husband  for  maintenance,  it  is  a 
good  defence  that  the  wife  is  guilty  of  adultery  (y). 

*^  It  is  contrary  to  public  policy  that  a  wife  should  be  allowed  to 

(n)  Ord.  105,  8.  23.  8  N.  L.   E.    1 ;    Wickreinasinghe  v. 

(o)  Act  7  of  1895.  Perera  (1907),  2  A.  C.  R  179. 

(p)  See  p.  579,  supra.  (t)  Pereira,  Laws  of  Ceylon,  ii.,  p. 

{q)  Of.  Ordinance  No.   19  of  18^9,  49. 

«•  3.  («)  Per  Bonser,  C.J.,  in  Subaliya  v. 

(r)  Marriage  Ord.  No.  15  of  1876,  '  Kannaugara  (1899),  1  Tanib.  2;  Pereira, 

8.  22;    Pereira,  Laws  of  Ceylon,  ii.,  ii.,  p.  50. 

P-  150.  (jr)  Laws  of  Ceylon,  ii.,  p.  150. 

(«)  See  8.  22  of    Ord.  19  of  1907 ;  (y)Ukko  r.  Tambya,  Bam.  63—68, 

Kaponcbiliami    i\    Angohami    (1904),  p.  70. 
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live  apart  from  her  husband  and  then  sue  him  for  accumulated 
arrears  of  maintenance  money  "  {z). 

In  British  Guiana  the  subject  is  regulated  by  modern  statutes  (a). 

Law  of  Quebec. — ^Legitimate  Belationship  and  Affinity. — The  law 
of  Quebec  follows  the  lines  of  the  French  law,  which  have  been 
already  mentioned  {aa).  It  recognises  the  reciprocal  duty  of 
maintenance  between  the  spouses  (6),  between  ascendants  and 
descendants,  and  between  a  father-in-law  or  mother-in-law  and  a 
Bon-in-law  or  daughter-in-law. 

No  such  duty  exists  between  brothers  and  sisters  or  between  a 
step-parent  and  a  step-child. 

Under  the  former  law  a  person  civilly  dead  could  claim  aliment, 
and  the  recent  statute  abolishing  civil  death  provides  that  a  person 
condemned  to  death  or  to  perpetual  personal  punishment  cannot 
take  by  gift  inter  vivos  or  by  will  unless  as  an  alimentary  pro- 
vision (c). 

In  the  two  cases  in  which  the  duty  is  based  not  on  relationship  in 
blood,  nor  on  a  marriage  between  the  two  parties,  but  on  affinity 
created  by  marriage,  it  is  extinguished  upon  the  following  special 
grounds : — 

(1)  When  a  mother-in-law  contracts  a  second  marriage  her  right 
to  claim  aliment  from  a  son-in-law  or  daughter-in-law  ceases. 

Whether  the  mother-in-law  remains  liable  to  be  sued  for  aliment  is 
a  disputed  question.  On  the  one  hand  it  is  argued  that  the  right 
to  claim  aliment  and  the  duty  of  paying  it  are  always  reciprocal  (d). 
On  the  other  hand  it  is  said  that  this  would  be  to  put  a  premium 
on  the  second  marriage  instead  of  to  discourage  it,  and  that  '^  nemo 
potest  proprio  facto  se  ab  obligatione  liberare  "  {e). 

It  is  generally  agreed  that  the  mother-in-law  who  has  lost  her 
claim  to  aliment  by  a  second  marriage  does  not  recover  it  by 
becoming  a  widow  for  the  second  time  (/). 

(2)  The  second  case  in  which  an  alimentary  obligation  based  on 

(2)  Justina  v.  Silva  (1887),  6  S.  C.  C.  693. 
136.  (e)  Aubry  et  Eau,  4tli  eJ.,  v.,  6, 

(a)  See  p.  679,  8ii2>ra.  b.    553,  p.  99,  n.  6 ;   Laurent,  v.,  3, 
{aa)  See  pp.  559  et  aeq.y  supra,  n.  76  ;    Planiol,  Tr.  Elem.,  4th  ecL, 

(b)  Civil  Code,  arts.  173,  1317, 1423.  v.,  1,  n.  671. 

(c)  6  Edw.  VII.  c.  38.  (/)  Hue,  v.,  2,  n.  200;  Dall.  Edp.  v., 
(cQ  Demolombe,  iy.,  n.  29;  Baudr}'-  Manage,  u.  636. 

Lacantinerie,  Precis,  7th  ed.,  v.i  1,  n. 
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aflSnity  is  extinguished  is  when  the  consort  through  whom  the 
affinity  existed  and  all  the  children  of  the  marriage  are  dead.  The 
old  adage  "  Morte  ma  fiUe,  mort  mon  gendre  "  applies  here.  The 
tie  of  affinity  is  broken  except,  so  ar  as  creating  an  impediment 
to  marriage. 

A  son-in-law  whose  wife  is  dead  owes  no  duty  of  maintenance  to 
his  mother-in-law  unless'  there  are  children  of  the  marriage  sur- 
viving, and,  if  so,  the  death  of  such  children  will  extinguish  the 
obligation  ;  and  in  this  case  the  loss  is  reciprocal  (g). 

niegitiinate  Eelationship. — In  regard  to  illegitimate  children  the 
Civil  Code  expressly  declares  that  they  can  demand  maintenance 
from  their  father  and  mother  (h). 

It  is  generally  agreed  that  the  rule  of  reciprocity  applies  here, 
and  that  the  father  or  mother  of  an  illegitimate  child  has  a  claim 
for  maintenance  against  it.  This  was  the  Boman  law,  and  it  is 
supported  in  France  by  unbroken  tradition  and  a  settled  train  of 
decisions  (i). 

In  the  case  of  children  of  an  adulterous  or  incestuous  connection 
it  has  been  observed  that  the  prevailing  view  in  France  is  that 
though  entitled  to  aliment  they  do  not  owe  it  to  their  parents. 
But  the  French  Code  makes  some  distinctions  between  such  children 
and  other  illegitimate  children  which  are  not  made  in  the  Civil  Code 
of  Lower  Canada. 

In  France  such  children  cannot  be  formally  acknowledged  by 
notarial  deed,  and  they  have  no  rights  of  succession  (A:).  But 
adulterine  children  can  be  legitimated  in  France  by  a  law  of 
1907  (0. 

But  in  Quebec  illegitimate  children,  even  though  not  adulterine, 
cannot  be  formally  acknowledged  by  notarial  deed  to  the  effect  of 
giving  them  certain  rights  of  succession,  because  the  law  does  not 
allow  to  natural  children  any  rights  of  succession  at  all  (in). 

Accordingly  it  seems  that  by  the  law  of  Quebec  no  distinction  can 

(g)  Hue,  v.,   2,  n.    201 ;    Baudry-  Hue,  v.,  2,  n.  213.    But  see  Baudry- 

Lacantinerie,  Precis,  v.,  1,  n.  692.  Lacantinerie,  Precis,  7th  ed.,  v.,  1,  n. 

{h)  Civil  Code,  L.  C,  art.  239.     See  695,  and  contrast  Clarke  r.  Cartin  Coal 

Clement  i\  Francis  (1884),  4  Dor.  A.  C.  Co.,  [1891]  A.  C.  412.  See  p.  559,  supra, 

13.  (k)  Code  Civil,  art<«.  335,  762. 

(i)  Dig.  XXV.,  3,   5,   4;    Toulouse,  {I)  See  p.  352,  «/7>m,  chapter  Legiti- 

25  Juillet,    1863,  D.   P.  63,   1.   139;  mation. 

Planiol,  Tr.  Elcm.,4thed  ,v.,  1,  n.  664;  (m)  Com.  Eep.,  v.,  1,  p.  201. 
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be  made  between  adulterine  and  other  illegitimate  children  in 
regard  to  the  duty  of  maintenance.  The  Code  speaks  simply  of 
illegitimate  children  (n). 

The  alimentary  debt  is  of  no  fixed  amount ;  it  is  only  due  to 
those  who  cannot  support  themselves,  and  by  those  who  are  able  to 
spare  it ;  the  amount  originally  fixed  may  be  varied  on  proof  of 
changed  circumstances;  and,  in  some  cases,  the  claim  may  be 
satisfied  by  an  offer  to  take  the  plaintiff  into  the  house  of  the 
defendant  and  support  him  there  (o). 

There  has  been  considerable  discussion  upon  two  points :  (1)  Is 
the  Court  bound  to  follow  a  certain  order  in  fixing  the  liability,  e.g.^ 
is  a  grandson  only  liable  if  there  are  no  children  able  to  pay,  or  a 
daughter-in-law  only  failing  daughters  ?  (2)  Is  the  alimentary  debt 
transmissible  against  the  heirs  of  the  debtor  ? 

Order  of  Liability.— In  regard  to  the  order,  it  is  generally  agreed 
that  the  first  person  liable  is  the  consort.  After  him  or  her, 
according  to  what  may  be  called  the  traditional  view,  relations 
in  blood  are  liable  before  connections  by  affinity,  and  among  rela- 
tions in  blood  the  order  to  be  observed  is  that  in  which  they  would 
be  called  to  the  succession  of  the  indigent  person.  "  Ubi  successionis 
emolumentum  ibi  et  onus  alimentorum  esse  debet." 

But  it  is  admitted  that,  the  Code  haying  prescribed  no  order,  the 
Judge  is  not  bound  to  follow  this  rule,  but  may  depart  from  it  if  the 
circumstances  make  it  expedient  to  do  so  {p). 

Some  writers  reject  the  principle,  and  point  out  that  if  the  order 
of  succession  were  to  be  the  guide,  the  consort  would  not  be  the  first 
person  liable,  and  affines  having  no  right  of  succession  would  not  be 
liable  at  all.  And,  in  practice,  the  matter  is  treated  as  being 
eminently  in  the  discretion  of  the  Judge.  He  may  condemn  a  son- 
in-law  who  is  well  off,  and  not  condemn  a  son  who  has  very  little  to 
spare ;  or  he  may  condemn  together  persons  standing  in  different 
degrees  of  relationship,  and  that  without  discriminating  between  the 
tie  of  blood  and  that  of  affinity  (g). 

The  decisions  in  Quebec  are  in  the  same  sense  (r). 

(w)  Art.  240.  4th  ed.,  v.,  1,  n.  673. 

(o)  Civil  Code,  L.  Carts.  169—172.  {q)  Cass.  17  Mars,  1866,  D.  P.  56, 

(;0  Baudry  -  Lacantinerie,    Precis,  1.  251 ;  Cass.  7  Juillet,  1868,  D.  P.  69, 

v.,  1,  n.  696;  Dall.  Rep.  vo.  Manage,  1.  243  ;  Laurent,  v.,  3,  n.  65. 

n.  642;  Aubry  et  Bau,  4th  ed.,  v.,  6,  (r)  Crepeau v.  Julien  (1897),B.  J.  Q., 

n.  533,  p.   103;  Planiol,  Tr.  El^m.,  12S.C.308(C.B.);  Beeve  v.  Mongeau 
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Transmissibility  of  Obligation. — Upon  the  second  point  it  would 
seem  that  the  alimentary  debt  does  not  transmit  against  the  heirs 
of  the  debtor.  It  is  maintained  by  some  writers  that  if  the 
obligation  arose  during  the  lifetime  of  the  debtor  by  the  indigence 
of  the  other  party  the  heirs  of  the  debtor  are  liable,  though  they  are 
not  liable  if  the  indigence  is  posterior  to  the  death  of  the  person 
whom  they  represent  (»). 

But  the  prevailing  view  is  that  the  debt  never  transmits.  It  is 
based  on  relationship,  and  is  in  its  nature  reciprocal  and  personal. 
Such  a  debt  cannot  bind  the  heirs  in  that  character. 

The  jurisprudence  in  France  is  settled  in  this  sense,  and  it  is 
supported  by  many  writers  (0- 

In  Quebec  there  has  been  no  such  statutory  alteration  as  that 
made  in  France  rendering  the  succession  of  a  predeceasing  consort 
liable  for  the  maintenance  of  the  survivor  if  indigent ;  and  it  has 
been  held  in  two  cases  that  the  alimentary  debt  is  in  its  nature 
intransmissible  (u). 

St  Lucia. — There  are  provisions  of  the  Civil  Code  similar  to 
those  of  the  Code  Civil  and  the  Civil  Code  of  Lower  Canada  on  this 
subject  (x). 

Kalta. — The  law  1  of  1878  has  provisions  corresponding  to  those 
of  the  French  and  Italian  Civil  Codes  as  regards  alimony  iy). 

Hauritius  and  Seychelles. — The  French  Civil  Code  is  in  force. 

Channel  Islands. — The  custom  of  Normandy  recognised  the  duty 
of  the  husband  to  maintain  his  children  and  his  wife's  children  out 
of  her  estate,  and  the  right  of  the  wife  to  alimony  from  her 
husband's  estate  till  she  renounced  or  accepted  his  succession ; 
the  duty  of  the  father  to  aliment  a  disinherited  child,  though  this 
was  doubted,  and  of  the  guardian  to  aliment  his  ward ;  the  obliga- 
tion to  furnish  aliment  to  bastards  by  their  fathers  and  inheritors, 
and  the  duty  of  an  elder  son  to  do  so  to  a  younger  brother  of 

(1882),    5  L.  N.  373  (Torrance,   J.) ;  (n)  Turner     v.     Mulligan     (1894), 

Larochelle  v.  Lafleur  (1901),  £.  J.  Q.,  E.  J.   Q.,  3  Q.  B.  523  ;  Davidson  r. 

20  S.  0.  184  (Ardiibald,  J.).  Winteler  (1903),  E.  J.  Q„  13  K  B.  97. 

(«)  Aubry  et  Eau,  4th  ed.,  v.,  6,  [x)  Chaps.  5  and  6,  arts.  143,  144. 

e.  ad3,  p.  100,  note  10.  (y)  Sb.  1,  2,  3,  4,  corresponding  to 

(0  Be8an<;on,  8  Jmllet,  1879,  D.  P.  arts.  212,  213,  214,  of  the  Code  Civil, 

80,  2,  142 ;  Planiol,  Tr.  EL^m.,  4th  ed.,  and  chap,  ii.,  which  is  similar  to  arts, 

v.,  1,  n.  686  ;  Demolombe,  iv.,  n.  40;  203,  205—209  of  that  Code. 
Laurent,  v.,  3,  n.  48.  See  p.  562,  supra. 
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feeble  mind  (z).  In  Jersey  there  are  legal  provisions  providing  for 
the  maintenance  of  bastards,  and  of  deserted  wives  and  children, 
and  of  a  wife  living  separate  from  her  husband  (a),  and  for  sending 
children  to  reformatory  schools  in  Great  Britain. 

In  Guernsey  there  are  ordonnancea  providing  for  the  maintenance 
of  poor  children  and  putting  out  poor  children  to  service,  and  for 
reformatory  schools  (b). 

Law  of  British  India. — Hindu  Law. — A  Hindu  is  required  by  his 
law  to  maintain  his  parents  (c).  He  must  give  to  his  wife  lood, 
raiment,  lodging  and  provision  for  religious  or  other  duties  incident 
to  the  status  in  life  which  she  occupies  (d),  unless  she  misconducts 
herself  (e),  or  without  just  cause  refuses  to  live  with  him  (/)•  He 
must  support  and  educate  his  minor  sons,  until  they  are  capable  of 
earning  a  livelihood,  and  his  daughters  until  marriage  (g).  On  his 
death  his  property  is  liable  for  the  maintenance  of  such  of  the 
above  persons  as  do  not  inherit  his  property,  and  also  of  such, 
persons  as  he  was  morally,  though  not  legally,  bound  to  support, 
e.g.,  his  widowed  daughter-in-law  (/i),  his  grandmother,  his  sister  (i) 
or  his  concubine  (/c).  It  has  been  held  that  his  estate  is  not  liable 
for  the  support  of  his  married  daughter  even  if  her  husband  or  his 
relatives  are  unable  or  unwilling  to  support  her  (0. 

The  property  of  a  joint  family  is  liable  for  the  maintenance^ 


(z)  Basnage,  ii.,  72,  2  ;  ii.,  32,  2,  and 
74,2;  i„  481, 2, and  1395, 2;  Dictionnaire 
de  la  Coutume  de  Normandie  (1780), 
Bouen,  tits.  Aliment,  Bastard,  Femme, 
h  ille,  etc. 

(a)  Le  Cras,  Law  of  Jersey,  108, 
3.S2,  204  ;  58  &  59  Vict.  c.  51. 

{b)  Becueil,  Ordonnances  January 
20,  1588—1589;  March  30,  1566,  and 
Januar}'  1,  1684;  December  13,  1859; 
March  24  and  August  25,  1860 ;  vol. 
i.,  18,  56,  218;  iii.,  421,  426,  427. 

(r)  Subl)arayanai'.Subbakka(l884), 
I.  L.  B.  8  Mad.  236.  He  need  not 
]irovide  for  his  stepmother  out  of 
his  self  acquired  property :  Bai  Daya 
r.  Natha  Govindlal  (1885),  I.  L.  E.  9 
Bom.  279. 

{(I)  Sidlingapa  v.  Sidava  (1878), 
1.  L.  E.  2  Bom.  at  p.  628. 


(e)  Eajah  Pirthee  Singh  v,  Eanee 
Eajkower  (1873),  L.  E.  I.  A.  sup.  vol. 
at  p.  210. 

(/)  Ilata  Shavatri  v.  Ilata  Narayan 
Nambudiri  (1863),  1  Mad.  H.  c' E. 
372. 

{g)  Menu,  chap,  ix.,  para.  108; 
chap,  xi.,  paras.  9,  10. 

(h)  Siddessury  Dassee  r.  Janardan 
Sarkar  (1902),  I.  L.  E.  29  Calc.  557. 

(i)  Sircar's  Vyavastha  Darpana> 
2nd  ed.,  p.  370. 

{k)  Ningareddi  i\  Lakshmawa  (1901 )» 
I.  L.  E.  26  Bom.  163. 

(/)  Bai  Mangal  v,  Bai  Eukhmini 
(1898),  I.  L.  E.  23  Bom.  291,  doubted 
in  Mokhada  Dassee  v,  Nundo  Lall 
Haldar  (1901),  I.  L.  E.  28  Oalc.  at  p. 
288. 
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education,  and  usual  religious  expenses  of  all  the  coparceners,  and 
the  persons  whom  they  are  legally  or  morally  bound  to  support  (wi)^ 
and  also  of  such  persons  as  would  have  been  coparceners  if  they 
had  not  been  debarred  by  physical  defects  from  being  such,  and  of 
their  families  {n). 

A  right  of  maintenance  is  not  a  charge  upon  property  until  it 
has  been  made  so  by  agreement  or  decree  (o),  or  will  ip).  Debts 
have  priority  over  maintenance  {q).  The  amount  of  maintenance  is 
to  be  determined  in  each  case  according  to  the  property  liable,  the 
claims  upon  it,  and  the  position  in  life  of  the  claimant.  It  may 
be  increased  or  diminished  according  to  a  change  of  circumstances. 

When  sons  or  grandsons  partition  coparcenary  property  the 
mother(r),  or  grandmother («), is  entitled,  except  in  Southern  lndia(0, 
in  lieu  of  maintenance  to  a  share  equal  to  that  of  a  son  or  grandson, 
as  the  case  may  be.  According  to  the  Mitakshara  school  this  share 
becomes  her  absolute  property,  but  according  to  the  Bengal  school 
of  law  it  reverts  on  her  death  to  the  estate  of  her  husband  (n). 

When  an  adoption  is  invalid,  but  such  ceremonies  have  been 
performed  as  render  it  impossible  for  the  boy  to  revert  to  his 
natural  family,  he  would  apparently  be  entitled  to  maintenance  out 
of  the  estate  of  the  person  purporting  to  adopt  him  (x). 

The  maintenance  of  illegitimate  children  is  considered  in  the 
chapter  Legitimacy  (y). 

MuhammadaiL  Law. — Under  the  Muhammadan  law  a  man  is  bound 
to  maintain  his  wife  (unless  she  is  too  young  for  intercourse,  or  ref  usesi 
herself  to  him),  his  minor  sons,  his  daughters  until  they  are  married, 

(m)  Aj'yavu  Muppanar  v.  Niladatchi  *       (r)  Chowdhry  Ganesh  Dutt  Thakoor 

Ammal  (1862),    1  Mad.  H.   C.    45 ;  r.    Mussummat   Jewach    Thakooraiu 

K.  K.  Bhattacharya's  Law  of  the  Joint  (1903),  L.  R.  31 1.  A.  at  p.  15  ;  I.  L.  B. 

Family,  p.  293.  31  Calc.  at  p.  271. 

(n)  Mitakshara,  chap,  ii.,  8.  X., paras.  («)  Sorolah     Dossee     v.     Bhoobun 

12  to  14.  Mohun  Neoghy  (1888),   L  L.  R,  15 

(o)  The  Bhartpur    State    v.    Gopal  Calc.  at  p.  306. 

Dei  (1901),  I.  L.  R.  24  All.  at  p.  163.  (t)  Mayne's  Hindu  Law,   7th  ed.. 

As  to  the  position  of  a  purchaser,  see  pp.  045,  646. 

Indian  Act  IV.  of  1882,  s.  39.  («)  Chiddu  v.  Naubat  (1901),  L  L.  B. 

(;>)  See  Shri  Beharilalji  Bhagwat-  24  All.  67. 

praaadji  v.  Bai  Rajbai  (1898),  T.  L.  R.  (x)  See  G.  0.  Sircar's  Law  of  Adop- 

23  Bom.  342.  tion,  pp.  420—423. 

(7)  Natchiarammal       v.       Gopala  (1/)  See  p.  344,  supra. 
Kii*hna  (1879),  L  L.  B.  2  Mad.  126. 
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and  his  parents.  There  is  also  an  obligation  upon  a  Muhammadan 
who  is  in  easy  circumstances  to  help  to  maintain  a  relative  within 
the  prohibited  degrees,  who,  if  a  male,  is  either  a  minor  or  infirm, 
or  if  a  female,  is  without  a  husband  or  married  to  a  husband  who 
cannot  or  will  not  support  her.  This  liability  is  imposed  upon 
relatives  in  proportion  to  the  shares  (if  any)  which  they  would 
inherit  if  the  person  to  be  maintained  were  to  acquire  property  and 
die  leaving  no  other  relations. 

The  Criminal  Procedure  Code  (z)  enforces  the  maintenance  of 
wives  and  legitimate  and  illegitimate  children,  the  maximum  rate 
being  Es.  60  a  month.  The  limit  of  imprisonment  for  non-payment 
is  one  month. 

Law  of  United  States. — ^Legitimate  Belationship. — Under  American 
law  the  obligation  of  the  parent  to  support  the  child  exists  by 
reason  of  the  common  law  (a).  In  some  States  the  duty  is 
interpreted  merely  as  a  moral  one  in  the  absence  of  a  special 
statute  (h),  but  the  weight  of  authority  recognises  a  legal  duty  as 
against  the  father  in  the  first  place,  and  after  his  death  against  the 
mother,  though  this  liability  against  her  has  not  been  admitted  in 
States  where  a  complete  separation  of  the  estate  of  a  married  woman 
has  been  effected  by  statute  (c).  There  is  a  general  tendency, 
however,  to  relax  the  obUgation  whenever  the  child  is  able  to 
support  itself,  and  when  the  child  (a  minor)  has  left  home  without 
fault  of  the  father,  the  latter  is  not  liable  to  third  persons  for  his 
support  in  the  absence  of  an  express  or  implied  promise. 

In  all  the  States  the  duty  of  support  is  accompanied  by  a  right  on 
the  part  of  the  parent  to  the  services  and  earnings  of  the  child,  so 
long  as  it  remains  under  the  parental  roof  {d).  But  this  must  not  be 
misinterpreted  as  a  duty  of  support  in  favour  of  the  parent,  but 
merely  as  compensation  for  the  parent's  duty  of  aliment  (e). 

Illegitimate  BelationsMp. — In  the  case  of  illegitimate  children,  in 

{z)  ludian  Act  V.  of  1898,  s.  488.  Owen  v.  White,  30  Amer.  Dec.  572  ; 

(a)  21  Am.  &  Eng.  Enc.  1055.  Miller  v.  Davis,  49  111.  App.  37. 

(h)  Freeman  v.  Robinson  (1876),  38  (e)  Ibid.,  p.    1039.      In  Indiana  a 

N.  J.  L.  383 ;  Xelley  v,  Davis  (1870),  mother  who  has  married  again  is  not 

49  N.  H.  187.  entitled  to  the  services  and  wages  of 

(c)  Amer.   &  Eng.  Encyc.  of  Law  minor  children  of  a  former  marriage : 

(1902),  vol.  xxi.,  p.  1049,  and  cases  HoUingsworth  v.  Swedenborg  (1875), 

there  cited.  49  Ind.  383. 

(tZ)  21   Am.  &  Eng.  Encyc.   1055  ; 
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contrast  to  the  above  rule,  the  duty  of  parents  to  contribute  to  their 
support  is  based  entirely  upon  statute,  and  under  the  bastardy 
statutes  the  father  can,  generally  speaking,  be  ordered,  on  proper 
proof  of  his  paternity,  to  maintain  such  children  (/). 

Correlatively  in  the  States  of  Iowa,  Michigan,  Nebraska,  New 
Hampshire,  New  York,  Pennsylvania,  South  Dakota,  Vennont  and 
Connecticut,  there  is  a  statutory  obligation  on  children  to  support 
their  indigent  parents  and  grand-parents,  and  this  liability  is  not 
diminished  as  a  rule  because  the  children  happen  to  be  minors  (g). 

Between  Husband  and  Wife. — The  law  on  the  rights  of  aliment 
between  husband  and  wife  has  been  thus  stated  by  a  well-known 
author : — 

As  between  spouses,  by  the  rules  of  the  common  law  slightly  modi- 
fied by  those  of  the  equity  tribunals,  marriage  compels  the  husband  to 
support  and  protect  the  wife  while  in  the  substantial  discharge  of  her 
duties.  On  the  other  hand  she  is  under  no  duty  to  support  him  what- 
ever his  necessities  and  whatever  separate  property  she  may  possess. 
Nor  need  she  support  herself.  Modern  statutes,  the  chief  object  of 
which  is  the  protection  of  the  wife  in  her  property  rights  and  the  en- 
largement of  her  power  of  business  doing,  have  not  greatly  changed 
this  doctrine  (/t).  To  render  his  duty  of  support  to  his  wife  readily 
enforceable  the  law  invests  her  at  the  marriage  with  an  irrevocable 
agency  to  pledge  his  credit  unless  he  provides  other  means  (i)- 
Necessaries  for  a  wife  are  similar  to  those  for  an  infant  (A). 

Besides  this  right  to  necessaries,  alimony  may  be  ordered  by  the 
Court  to  be  furnished  by  the  husband  to  the  wife  while  living 
separate  from  him  (0,  but  according  to  the  more  approved  opinion 
in  the  United  States  this  is  always  a  mere  appendage  to  a  suit 
for  something,  and  not  an  independent  right  except  where  given 
by  statute  (m).  Alimony  to  a  wife  is  also  ordered  by  a  Court 
in  a  divorce  or  separation  suit,  temporarily  during  litigation,  or 
permanently  as  a  result  of  the  suit  (n). 

(/)   See  post,  Section  V.,   Private  (t)  Ibid.,  i.,  8.  1186. 

International  Law.  {k)  Ibid.,  i.,  s.  1189. 

{g)  See  22  Amer.  &  Eng.  Enoycl.  of  (/)  Ibid.,  i.,  s.  13S5  et  seq. 

Law,  1015  ;  and  Fitzgerald  v.  Dewsher,  (m)  Ibid.,  I,  ss.  1388,  1393—1401  ; 

48  Neb.  852 ;  Lebanon  v.  Griffin  (1864),  ii.,  8.  839. 

45  N.  H.  658.  (n)  Ibid.,  ii.,  chaps,  xxix. — xxxiv., 

(A)  Bishop,  Marriage  and  Divorce,  i.,  alimony,    and    xxxvii.,     custody   of 

69.  1184,  1185.  children. 
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At  common  law  the  wife  is  not  subject  to  a  corresponding  obliga- 
tion towards  her  husband  as  regards  alimony ;  but  this  has  been 
modified  by  statutes  enabling  the  husband  to  have  something  back 
of  what  he  gave  the  wife,  or  some  other  provision  (o). 

SECTION  V. 
Private  International  Law. 

The  right  of  alimony  or  maintenance  between  relatives,  including 
husband  and  wife,  and  particularly  between  parents  and  children, 
legitimate  or  illegitimate,  is  found  in  differing  forms  and  extent  in 
all  legislations,  as  already  seen;  and  the  Courts  of  the  various 
countries  do  not  apply  the  same  governing  law  to  claims  for 
alimony  presented  to  them  by  foreigners.  In  the  case  of  legitimate 
relationship,  the  two  parties  to  the  obligation,  generally  in  the  case 
of  parents  and  children  and  sometimes  in  the  case  of  brothers  and 
sisters,  have  the  same  personal  law ;  and  the  choice  of  laws  is  then 
limited  to  the  personal  law  or  the  lex  fori.  In  the  case  of  illegiti- 
mate relationship  between  father  and  child,  the  personal  law  is 
often  not  the  same  for  both ;  and  various  laws  have  been  suggested 
as  the  governing  statute,  such  as  the  personal  law  of  the  mother  at 
the  date  of  conception  or  birth,  the  law  of  the  place  of  the  copula, 
and  the  personal  law  of  the  father,  as  well  as  the  lex  fori. 

Legitimate  BelationsMp. — In  this  case  the  personal  law  of  the 
parties  is  apparently  adopted  in  various  systems  as  being  the 
family  law,  e.g.,  in  Germany,  Italy,  and  the  Province  of  Quebec  (p). 
In  France  the  personal  law  has  been  applied  at  least  where  French 
persons  are  concerned.  Thus  it  has  been  held  that  a  French 
son-in-law  can  claim  aliment  from  his  dead  wife's  parents  who  were 
Americans  resident  in  France  (but  when  these  latter  returned  to 
the  United  States  an  application  to  the  New  York  Court  to  enforce 
the  French  judgment  was  rejected)  {q);  that  a  French  father  who 
had  become  naturalised  in  the  United  States  can  claim  aliment 

(o)  Bishop,  Marriage  and  Divorce,  ii.,  if  he  be  dead,  the  mother,  has  Oerman 

gs.  859,  860,  and  see   Kent,  Comm.  nationality,    or  if  the  child  retains 

ii.,  99,  note  (x),  and  chapter  Divorce.  it;  Italy,   C.  C,    Prel.  disp.   art.    6, 

{p)  Germany,  1903,  J.  663;  and  by  impliedly;   Quebec,   Lafleur,    C.   L., 

art.  19  of  Introd.  Law  of  Civil  Code  p.  75;  C.  C.  of  L.  C,  s.  168. 
Oerman  law  governs  if  the  father,  or,  {q)  1874,  J.  45. 


Digitized  by 


Google 


LEGITIMATE    RELATIONSHIP.  591 

from  his  children  who  have  remained  in  France  on  the  ground 
that  this  was  a  right  he  had  acquired  by  French  law  (r),  and  that 
a  French  mother-in-law  cannot  claim  alimony  from  her  son-in-law 
who,  French  by  origin,  had  before  marriage  become  an  American, 
though  in  such  a  case  a  French  mother  can  from  her  daughter  (s). 
But  the  balance  of  judicial  opinion  in  France,  as  in  many  other 
countries,  seems  now  to  regard  the  obligation  of  alimony  as  a 
measure  of  ordre  public  or  natural  obligation  affecting  all  residents 
in  France  (t),  even  if  they  are  exempt  by  their  personal  law, 
though  this  may  not  prevent  the  application  of  the  wider  pro- 
visions of  the  personal  law  (u).  Where  a  marriage  celebrated 
in  France  between  a  foreigner  and  a  Frenchwoman  both  domiciled 
in  France  has  been  dissolved  abroad,  the  alimentary  obligation 
arising  under  art.  212  of  the  Code  Civil  does  not  take  effect  till 
the  judgment  is  registered  in  France  (x).  In  Quebec,  in  a  case 
where  a  daughter-in-law  claimed  alimony  from  her  father-in-law, 
who,  though  temporarily  resident  in  the  jurisdiction,  was  domi- 
ciled in  New  York,  where  the  marriage  took  place,  the  claim  was 
rejected  by  the  Court  as  not  given  by  the  law  of  New  York, 
and  the  grant  of  it  would  therefore  cease  to  be  effectual  on 
the  defendant  leaving  the  jurisdiction  (y).  The  lex  fori  is  only 
applicable  where  the  defendant  is  within  the  jurisdiction  (z),  and  in 
France  it  has  been  applied  in  favour  of  a  plaintiff  resident  abroad  (a). 
Where  the  parties  to  a  claim  for  alimony  have  different  personal 
laws,  there  has  been  considerable  conflict  of  opinion  as  to  which 
personal  law  should  prevail,  that  of  the  creditor  or  that  of  the 
debtor.  The  former  is  upheld  by  most  of  the  French  writers, 
Weiss,  Durand,  Laurent,  de  FoUeville,  and  Clunet,  the  latter  by  the 
Courts  in  Germany,  Italy,  France  and  Belgium,  and  among  the 
jurists    by    Bar    and    Olivi  (/;).     Unless    the    obligation    can   be 

(r)  1877,  J.  428.  Nov.  8,  1900. 

(8)  1896,  J.  627.  (x)  1901,  J.  546. 

{t)  Cour  de  Cassation,  Guerrier  v.  (y)  Earnest;.  Brown  (1894),  B.  J.  Q,. 

Guemer,  1904,  J.  355,  356 ;  and  1903,  7  S.  0.  287. 

J.  599  (S.  0.) ;  1902,  J.  1043.  (z)  Bar,  450. 

(u)  Weiss,  iii.,  515.    Donai  Nov.  18,  (a)  1893,  J.  172. 

1901,  March  26,  1902,    On  the  other  (6)  Bar,  450,  citing  German  Imperial 

hand  the  Court  of  Antwerp  has  decided  Court  decisions,    1887;    Olivi,   1885, 

that  the  alimentary  obligation  is  deter-  £ev.  Dr.  Int.,  pp.  55  et  seq, ;  Beichs- 

mined    by  the   law   of   the   debtor,  gericht,  Germany,  1900,  J.  376;  Italy, 
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considered  as  a  vested  right  surviving  any  subsequent  changes  of 
personal  law  by  either  party,  the  latter  view  seems  preferable  as 
more  in  accordance  with  the  principle  that  the  capacity  of  a  person 
is  to  be  governed  by  his  personal  law. 

In  the  matter  of  alimony  in  cases  of  legitimate  relationship  the 
English  Courts  apply  the  lex  fori  to  all  persons,  British  and  foreign, 
within  their  jurisdiction. 

Similarly,  in  Scotland,  the  Scots  law  is  applied  to  all  persons 
present  in  Scotland  (c),  but  it  has  also  been  held  that  the  liability 
of  an  English  mother  to  aliment  a  child  born  in  Scotland  is  to  be 
decided  by  the  law  of  the  mother's  domicil  (d).  In  a  recent  case 
where  alimony  was  claimed  by  a  Scotch  poor  law  authority  from  a 
domiciled  Englishman  in  respect  of  the  maintenance  in  the  poor- 
house  of  his  mother  domiciled  in  Scotland,  an  English  County 
Court  applied  the  law  of  the  son's  domicil  {e). 

In  the  United  States  of  America,  no  account  is  taken  of  the 
relations  established  by  a  system  of  foreign  law  as  to  the  duty  of 
aliment  between  members  of  a  family.  There  have  been  a  number 
of  doctrines  advanced  to  explain  this  deviation  from  the  rule  that 
the  personal  law,  to  wit,  the  law  of  the  domicil,  will  control  any 
questions  respecting  the  relations  of  the  civil  status.  One  view 
re-afl&rms  this  governing  principle,  but  holds  that  the  application  of 
a  foreign  status  is  at  the  discretion  of  the  Courts  wherever  the 
home  policy  on  a  matter  of  social  justice  is  affected  (/).  It  has  been 
urged  by  Laurent  {g)  that  this  doctrine  is  destructive  of  any  consis- 
tent system  of  private  international  law,  but  recent  writers  in 
Ainerica  seem  to  favour  it  on  the  ground  that  it  follows  naturally 
from  the  extensive  territory,  and  the  varied  local  interests  and 
traditions  contained  within  the  United  States.  The  other  view 
supports  the  doctrine  that  the  Ux  fori  should  determine  the  duty  of 
aliment,  not  as  a  variance  of  the  general  rule  applicable  to  relations 
of  the  status,  but  by  regarding  the  duty  as  a  local  police  regulation  to 

EomeCourtofCassation,  1889,J.  162;  Phillimore,  iv.,  s.  483;  Wharton,  s. 

France,  Pontoise,  1896,  J.  627  ;  Bel-  168. 

gium,  Antwerp,  1903,  J.  408.  {e)  P.  0.  of  Edinburgh  v.  Kirk,  Law 

(c)  Einger  v.   Churchill    (1840),    2  Times,  vol  120,  1905,  160. 

Seas.  Cas.,  2nd  ser.  at  p.  316 ;  and  see  (/)  Wharton,     Conflict    of     Laws 

Bar,  Gillespie,  461.  (1905),  p.  233,  n.  3. 

(d)  Macdonald  v.  Maodonald  (1846),  {g)  Laurent,  Droit  Ci?.  Int^r.  i.,  546. 
8  Sess.  Cas-,  2nd  ser.  830,  856,  857; 
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support  the  morals  of  the  community,  and  therefore  not  entitled  to 
extra-territorial  effect  {h).  The  latter  view  does  not  detract  from 
the  uniformity  of  the  rules  applicable  to  the  status,  and  furthermore 
harmonises  with  the  English  practice  of  referring  the  duty  of 
aliment  to  the  poor  law  statutes. 

niegitimate  Relationship. — In  cases  of  illegitimate  relationship, 
such  as  that  of  parents  and  natural  children,  various  laws  have 
been  proposed  for  deciding  the  alimentary  obligation.  As  regards 
the  mother's  liability,  this  is  generally  considered  to  be  determined 
by  her  personal  law  (i)  or  the  lex  fori,  but  as  regards  the  father's 
liability  it  has  been  variously  referred  to  the  mother's  personal  law 
at  the  date  of  conception  and  of  birth,  the  law  of  the  place  where 
the  copula  or  connection  took  place,  the  personal  law  of  the  father, 
and  the  lexfoi'i{i). 

The  view  was  at  one  time  held,  especially  in  Germany,  that  the 
illicit  connection  was  a  delict,  and  the  claim  of  the  child  was  there- 
fore as  on  a  delict,  i.e.,  governed  by  either  the  law  of  the  place  of 
the  copula  or  the  lex  fori ;  but  Bar  disapproves  this  on  the  ground 
that  the  act  which  has  given  birth  to  the  child  cannot  be  any 
violation  of  its  rights  so  as  to  give  it  an  action  for  delict  (A:),  and 
in  Austria  this  principle  has  been  rejected  (Z).  In  Scotland,  how- 
ever, the  lex  loci  cornviissi  has  been  applied  on  the  ground  of  its 
being  a  delict  against  the  mother  (m).  The  balance  of  opinion  in 
the  foreign  Courts  and  among  writers  is  to  favour  the  personal  law 
of  the  mother  or  the  lex  fori  (I),  and  in  Bar's  view  the  child  can 
only  claim  aliment  if  it  is  permitted  by  the  personal  law  of  the 
mother  at  the  date  of  the  copula  (not  birth,  he  thinks)  (u),  and  by 
the  law  of  the  place  of  the  copula  (o),  and  is  not  disallowed  by  the 
lex  fori,  e.g.,  by  the  provisions  in  the  French,  Belgian,  Italian,  and 

(h)  De  Brimontv.  Penniman  (1873),  The  Oerman  Civil  Code  adopts  this 

10  Blatchf.  436.  subject  to  limits  of  German  law,  art 

(i*)  Bar,  453,    454;    German    Civil  31  of  Introd.  -Stat,  to  Civil  Code;  see 

Code,   Introd.   Stat.,   art.  20,   or   by  Wharton,  s.  257. 

•child's  law  if  it  is  German  ;  in  Russia  (m)  Bosses  v.  Sir  Bhagvat  Sinhjee 

the  lex  domicilii  of  the  mother  ;  in  (1891),  19  Sess.  Cas.,  4th  ser.,  31. 

France  it  is  treated  as  a  statut  per-  (n)  Bar,     454,      citing      Prussian 

sonnet.  Supreme    Court   decisions,   1858  and 

{k)  Bar,  ubi  cit.  sup.  1864. 

(I)  Austria,  Supreme  Court,   1878,  (o)  See    Bosses    Case,    above,     in 

J.  383  ;  1886,  J.  464 ;   1888,  J.  410.  note  (m). 

B.C.L, — ^VOL.  n.  88 
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Netherlands  Codes  forbidding  inquiry  into  paternity  ( p).  It  is,  how- 
ever, possible  that  even  such  a  prohibition  in  France  will  not  prevent  a 
foreign  child  from  producing  a  foreign  judgment  establishing  pater- 
nity against  a  foreigner  (though  not  against  a  native)  and  enforcing 
that  judgment  in  France,  or  even  from  bringing  an  action  in  a 
French  Court  for  aliment,  if  by  the  personal  law  of  both  parties  the 
paternity  is  established  without  need  of  further  inquiry  (9).  It 
has  also  been  suggested  that  the  lex  fon  should  decide  whether 
the  claim  can  be  brought,  and  the  lex  domicilii  the  extent  of  the 
liability  (?•)• 

Some  authorities  have  also  expressed  the  opinion  that  the  claim 
must  also  be  allowed  by  the  personal  law  of  the  father.  Weiss 
upholds  this  as  the  law  of  the  family  («),  but  Bar  is  opposed  to  it 
except  where  the  claim  for  alimony  is  equivalent  to  entering  the 
family  of  the  father  (s).  On  the  other  hand,  for  the  same  reason 
Bar  is  of  opinion  that  the  child  cannot  make  any  claim  against  a 
relative  of  the  alleged  father  unless  the  personal  law  of  that  person 
allows  it,  even  though  the  claim  is  allowed  by  the  personal  law  of 
both  parents  and  the  lex  loci,  for  to  establish  real  relationship  there 
must  be  real  recognition  by  the  father  (t). 

Where  there  has  been  copula  at  different  places,  it  seems  that  it 
will  be  enough  if  the  law  of  any  of  these  places  founds  the  claim^ 
though  it  has  been  held  otherwise  in  Prussia  (u). 

By  the  German  law,  the  claims  as  to  maintenance  of  an 
illegitimate  child  against  its  father  are  determined  by  the  law 
of  the  country  of  which  the  mother  was  a  subject  at  the  time  of  the 
child's  birth,  but  if  the  mother  at  such  time  was  not  a  German 
subject,  a  German  Court  will  not  give  effect  to  claims  of  a  more 
far-reaching  nature  than  those  allowed  by  German  law.    The 

(p)  Bar,  455 ;  French  Civil  Code,  other  German  decisions, 

s.  340;  Italian  C.  C,  s.  189;  Dutch  («)  Bar,  456 ;  and  so  held  in  Austria : 

Code,  s.  340.  1888,  J.  410.    Bar  cites  as  an  exception 

(q)  Bar,    455,   456 ;    France,    Pan,  the  case  of  Brautkinder,  children  of 

1874,   J.   77.    In  Switzerland,  Neu-  persons  betrothed,  not  married,  where 

ch&tel,  where  recherche  de  la  paterniie  the  father's  personal  law  governs :  see 

is  forbidden,  the  judgment  of  a  Solo-  Egyptian  mixed  Court,  1892,  J.  274. 

thum  Court,  decreeing  aliment  on  the  (<)  Bar,  457,  citing    Berlin  S.  C.,^ 

gi'ound  of  paternity  against  a  Bernese  1850,  and  Bavarian  S.  C,  1874  and 

domiciled  in  Neuchatel,  has  been  re-  1875 

fused  enforcement :  1887,  J.  115.  («)  Bar,  454,  citing  Prussian  S.  C. 

(r)  linger,  cited  by  Bar,  455,  and  in  1866 ;  Seuffert,  xxii.,  s.  1. 
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relations  between  an  illegitimate  child  and  its  mother  are  deter- 
mined by  the  law  of  the  country  of  which  the  mother  is  a  subject 
at  the  time  at  which  any  question  as  to  such  relation  arises  {x). 

In  Switzerland,  under  the  Federal  law  of  1891,  the  alimentary 
obligation  arising  from  parentage  is  governed  by  the  law  of  the  origin 
of  the  person  who  seeks  the  alimony,  and  it  applies  to  foreigners 
domiciled  in  Switzerland ;  but  in  a  case  where  the  mother  was  a 
native  of  Fribourg  and  the  father  was  French,  and  by  the  Fribourg 
law  a  mother  of  an  illegitimate  child  can  obtain  a  decree  against 
the  alleged  father  for  contributions  to  the  maintenance  and 
education  of  a  child,  it  was  held  that  such  an  action  is  governed 
by  the  law  of  Fribourg  (y). 

On  principle,  however,  and  in  view  of  these  dififerent  views  of  the 
proper  law  to  apply,  on  the  ground  of  expediency  as  well,  there 
seems  good  reason  in  the  case  of  illegitimate  relationship  for  not 
applying  the  personal  law  of  any  of  the  parties  concerned,  between 
which  it  is  difficalt  to  justify  a  preference,  and  for  treating  the 
question  as  one  of  public  order  for  the  Court,  and  one  in  which  it 
can  apply  the  lex  fon.  This  is  the  view  taken  in  England,  but 
apparently  not  in  Scotland. 

By  English  law,  in  the  case  of  illegitimate  children,  there  is  no 
obligation  of  alimony  on  the  father,  except  after  affiliation  pro- 
ceedings have  established  his  putative  paternity  {z).  To  found  this 
liability,  the  child  must  have  been  born  in  England  or  in  English 
territory,  such  as  a  British  ship  on  the  high  seas  (a) ;  it  is  immaterial 
whether  the  child  was  begotten  abroad  or  whether  the  father  is  a 
foreigner  or  whether  the  mother  conceived  while  domiciled  or 
resident  in  England  and  came  back  there  with  the  child  very  soon 
after  its  birth  (b).  The  father  must  be  within  the  jurisdiction,  and 
a  summons  cannot  be  served  on  him  beyond  its  limits  (c)  even 
under  the  statute  allowing  English  Courts  of  summary  jurisdiction 
and  Scottish  Sheriff  Courts  to  adjudge  a  person  actually  present 
within  the  jurisdiction  to  maintain  a  bastard  child,  although  he 

{x)  IntT.  Statute  to  the  Civil  Code,  31,  32  ;  and  Bastardy  Statute  of  1872, 

arte.  20,  21.  35  &  36  Vict.  c.  65,  s.  4. 

(y)  1894,  J.  1094.  (b)  Hampton  v,  Eickard  (1874),  43 

(z)  Simpson,  Infants,  pp.  Ill  et  seq.,  L.  J.  M.  C.  133;  38  J.  P.  646. 

(a)  E.  V.  Blane  (1849),  13  Q.  B.  769 ;  (c)  E.  v,  Lightfoot  (1858),  6  E.  &  B. 

Martell  v.  Murgatroyd  (1870),  L.  E.  822  ;  25  L.  J.  M.  C.  115. 
6  Q.  B.  31 ;   Lushington,  Afi&liation, 
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ordinarily  resides,  or  the  child  has  been  born,  or  the  mother 
usually  lives  in  the  other  country's  jurisdiction  (d). 

In  Scotland  it  has  been  held  that  the  lex  loci  commissi  governs 
in  a  claim  ex  delicto  for  seduction  of  a  woman  and  aliment  for 
her  child  under  the  Scotch  law(6). 

In  the  United  States  the  principles  and  procedure  of  the 
*' bastardy  "  statutes  of  the  dififerent  States  vary  greatly  from  each 
other.  In  some  States  the  statute  is  essentially  criminal  and 
designed  to  punish  the  father,  though  the  penalty  inures  to  the 
benefit  of  the  mother  and  child.  In  these  the  action  must  be 
brought  by  the  State,  and  the  child  must  be  begotten  within  the 
State  (/).  Under  these  statutes  the  residence  of  the  mother  and 
€hild  at  the  time  the  proceeding  is  brought  is  immaterial  (g). 

A  second  group  of  States  gives  to  the  mother  a  right  of  action  in 
the  name  of  the  people  against  the  father,  by  imposing  upon  him  a 
legal  duty  to  support  his  child  (h).  All  that  is  essential  for  the 
maintenance  of  the  action  in  these  States  is  that  the  father  shall 
be  subject  to  the  jurisdiction  of  the  Court  by  being  a  resident  of 
the  State  wherein  action  is  brought.  It  even  becomes  immaterial 
whether  the  child  was  begotten  or  born  elsewhere,  or  that  the 
mother  has  ever  resided  within  the  jurisdiction  (t).  In  some 
States  the  right  of  action  is  only  available  to  the  mother  when 
single  (A:);  '^^  others  it  is  immaterial  whether  she  is  married  or 
iiot(0. 

A  third  group  of  States,  though  like  the  latter  group  in  regarding 
the  bastardy  proceedings  as  civil  in  character,  take  for  their 
immediate  purpose  the  protection  of  the  State  against  the  expense 

{d)  Summ.  Juiia.  Proc.  Act,  1881,  s.  3199,  &c.;  HI.  Rev.  Stats.  (1899), 

44  &  45  Vict.  c.  24,  s.  6  ;  Berkley  v.  chap.  17  ;  Ohio  Rev.  Stats.,  ss.  5614— 

Thompson  (1884),  10  App.  Gas.  45  ;  54  6638. 

L.  J.  M.  C.  57  ;  Luahington,  Aflaiia-  (t)  Moore  v.  State  (1892),  47  Kan. 

tion,  123.  772;  Mings  v.  People  (1885),  111  III.  98. 

(e)  Rosses  v.  Sir  Bhagvat    Sinhjee  {k)  Judge  v.  Kerr  (1847),   17  Ala. 

(1871),  19  Sess.  Caa,  4th  ser.,  31.  328 ;  Vetten  v,  Wallace  (1893),  39  111. 

(/)  Public    Gen.    Laws    of    Mnd.  App.  390;  Hill  v.  Wells  (1826),  6  Pick. 

(1904),  art  xii, ;  Laws  of  Me.  (Rev.  of  103  ;    Gaffery  v.    Austin    (1836),    8 

1903),  chap.  99.  Vermont,  70. 

{g)  Sheay  v.  State  (1880),  74  Ind.  52 ;  (I)  Dean  v.  State  (1868),  29  Ind.  483 ; 

21  Atl.  607  ;  Hodge  r.  Sawyer  (1893),  State  v.  Allison,  Phil.  Law,  N.  Cai-ol. 

So  Me.  285  ;  27  Atl.  153.  131 ;  State  v.  Overseer  of  Poor  (1854), 

(A)  Gen.    State,    of    Kan,    (1899),  24  N.  J.  L.  533. 


Digitized  by 


Google 


BETWEEN   HUSBAND   AND   WIFE. 


597 


of  supporting  illegitimateB.  Here  the  right  of  action  is  given  to 
some  local  administrative  body,  such  as  the  guardians  of  the 
poor  (m).  In  order  to  give  the  Court  jurisdiction,  the  mother  must 
be  a  resident  of  the  State  in  Tvhich  the  proceedings  are  instituted, 
though  it  is  immaterial  that  the  child  Tvas  begotten  and  bom  in 
another  State  (n). 

Even  though  the  proceeding  granted  by  the  statute  be  civil  and 
not  criminal,  the  result  is  considered  in  all  cases  as  imposing 
a  penalty  on  the  putative  father  and  not  as  derived  from  the 
relationship  or  status.  Accordingly,  the  remedies  granted  by  a 
statute  in  one  jurisdiction  will  not  be  enforced  in  any  other  (o). 

Between  Husband  and  Wife. — It  seems  to  be  the  general  rule  to 
recognise  the  right  of  the  spouses  inter  se  to  alimony  which  is 
given  by  the  lex  fori,  the  forum  being  generally  the  place  of  the 
parties'  residence,  whatever  the  personal  law  of  the  parties  may 
be  (p)  ;  and  in  many  systems  the  Courts  are  considered  competent 
to  grant  alimony  as  a  provisional  measure  to  a  wife  whose  husband 
is  resident  within  their  jurisdiction  pending  proceedings  for  divorce 
or  separation  in  another  country  (^),  but  it  seems  that  permanent 
alimony  as  a  result  of  such  proceedings  should  only  be  granted  by 
the  Court  pronouncing  the  divorce  or  separation  (r). 


{m)  Eev.  Laws  of  Mass.  (1902),  chap. 
82. 

(«)  McFadden  v.  Frye  (1866),  96 
Mass.  472. 

(o)  State  €x  rel.  Stone  v.  Helmer 
(1866),  21  la.  370;  Kolbe  v.  People, 
(1879),  85  111.  336. 

(;/)  See  the  Institute,  Lausanne, 
1888,  arta  11,  12  ;  Ann.,  1888,  p.  75  ; 
Hague  P.  I.  L.  Treaty,  July  17, 1905, 
Eev.  de  Droit  Inter.  (1905),  660.  For 
France,  see  Weiss,  iii.,  514,  et  seq.  For 
English  law,  see  Armytage  v.  Army- 
tage,  [1898]  P.  178  ;  Scots  law,  Bar, 


GiUespie,  452 ;  Fraser,  Husband  and 
Wife  (1878.  2nd  ed.),  ii.,  1294;  United 
States,  Meili,  Ini  Civ.  and  Com.  Law, 
by  Kuhn,  259 ;  Bishop,  Marriage  and 
Divorce,  i.,  s.  1412,.  and  ii.,  ss.  847, 
848  ;  Brazil,  1896,  J.  900.  For  Ger- 
many, see  Bar,  Holtzendorff,  ii.,  32. 

{q)  France,  1878,  J.  45,  495 ;  1890, 
J.  297  ;  T.  C.  Seine  ;  1880,  J.  300,  Cour 
de  Paris  ;  Italy,  1884,  J.  173 ;  1898, 
J.  415. 

(r)  Germany,  1898,  J.  939 ;  1900,  J. 
161 ;  Bishop,  ii.,  ss.  68,  72,  79. 
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Absence,  effect  in  legitimacj 
compnlBory,  272 
beyond  seas,  274, 275,  289 
voluntary    separation     and 

adultery,  276 
judicial  separation  and  divorce, 
277 
Access,  evidence  as  to,  294,  295 

physical  impossibility,  269 
moral  impossibility,  286 
Account  duty,  237 
Acknowledged  child,  domicil  of  origin  of, 

48 
Acknowledgment,  of  illegitimate  children, 
330 
legitimation     by,     in 
Muhammadan    law, 
298 
Act,  ai.tbentic,  333 
of  birth,  305,  315 
of  marriage,  306 

of  sovereignty  by  foreign  State,  149 
of  Slate,  140 
Act  of  Parliament 

application  of,  in  criminal  law,  264 
generally,"  264 

to  aliens,  137—140 
Acte  resj)eetueux,  542 
Actio,  praejudicialhy  320 

ex  lege  diffamari,  321 
Action,  of  contestution  d'etat,  327 
of  reclamati<m  d'itat,  327 
en  d^aveu.    See  Disavowal. 
Adopted  child,  domicil  of  origin  of,  49 
Adoption,  chapter 
origin  of,  391 
Roman  law,  391 

adoption  and  arrogation,  391 
adopt'io  jjlena  and  minus  plena, 

393 
followed  in  Prassian  Code  of  1794, 
393 
Roman-Dutch  law,  not  in  Holland 
but  in  Friesland,  393 
I.  Ijaw  of  France 

not  in  old  law,  893 
introduced  by  Code  Civil,  394 
under  Code  Civil 

ordinaire,  who  may  adopt,  395 
who  may  be  adopted  396 
conditions   of,    as    regards 

adopting  parent,  396 
conditions    of,    as    regards 
adopted  child,  397 


Adoption,  chtLpter— continued, 

I.  Law  of  France — contintwd, 
under  Code  QW\\— continued, 

ordinaire,  procedare,  398 

when  adoption  takes  effect, 

398 
when  prescribed  conditions 

must  be  present,  399 
effects  of,  as  between  person 

adopted  and   his  natural 

family,  399 
as  between  him  and  adopt- 
ing family,  400 
revocation  and  annulment, 

401 
rimuniratoire,  402 

differences   from  ordinaire, 

403 
teetamentaire      and      tutelle 

oJficieHJfe, 
nature  of,  403 
conditions,  404 
effects,  405 

II.  Other    systems,    Germany,    Austria, 

Belgium,      Italy,      Hungary, 
Spain,     Switzerland,    United 
States 
not     in    Portugal,     Netherlands, 
Sweden  and  Norway 
how  far  recognised,  405 
conditions,  406—408 
effects,  409 
dissolution,  411 
Law  of  Denmark,  411 
Russia,  412 
Unite<l  States,  413 
adoption  in  one  State  recog- 
nised in  another  State,  but 
not  as  regards  property  in 
the  local  State,  414 
jurisdiction  as  distinct  from 
recognition,  414 
III.  British  Dominions,  415 

not   in    Bugland    or    Scotland, 

406 
analogous  relations  in   English 
law,  name  and  arms  clause  in 
wills  and  settlements,  415 
in  popular  sense  by    agreement 
of  parents  or  order  of  Court 
for  custody,  416 
British  India 

Hindu  law,  416 

who  may  adopt,  417 
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Adoption,  chapter — eontlimed. 

III.  British  Dominions — continued, 

British  IniWd^— continued. 
Hindu  law — continued, 

who  may  give  in  adop- 
tion, 418 
who   may  be  adopted, 

418 
ceremonies,  419 
effects,  419 
Bi)ecial  forms,  420 
Muhammadan       law, 
practice      akin      to, 
420 
Barmah 

Buddhist  law  admits,  421 
Kittima  or  Apatitha,,  421 
admitted  in  certain  Colonies 
Malta,  Mauritius,  follow  lines 

of  French  law,  422 
New  Brunswick,  422 
Nova  Scotia,  423 
New  Zealand,  424 
WeUern  Australia,  424 
elsewhere  in  popular  sense, 
425 

IV.  Private  international  law 

personal  law  of  parties  governs 
within  limits  allowed  by 
public     order    of     local 
State,  425 
capacity,  425 
form,  426 
effect,  426,  427 
English  view 

submitted  that  it  should 
be    recognised   as 
status,  428 
or   given    effect  to  as 
contract,  429 
whether  available  to  foreigners 
in  France  and  Belgium, 
208 
effect  on  alimony,  561 

nationality,  102 
Adulterine  and  incestuous  children,  332, 
333 
right  to  aliment,  337,  338,  559,  560, 
563 
legitimation,     350 — 353,     357 — 
303,  366,  556,  559 
A^fHllation^  adoption,  393 
Affinitv,  alimentarv  obligation,  560,  561, 
563,  564,  582 
not  in  Germany,  566 

United  Kingdom,  573 
AffoufiffCJt,  196 
Afft^riMement,  atloption,  393 
African    immigrants,    naturalization     in 

St.  Vincent,  193 
Agent,  statutory,  of  child  in  Continental 

svstems,  487 
Alabama,  205,  210,  357,  390,  436,  596 
Albert  and  Isabella,  Edict  of,  in  Brabant, 

305 
Alberta,  naturalization,  177 
custody  of  infants,  529 


Alien,  chapter 

status  of,  86 

I.  Ancient  law 
Roman  law,  3,  87 
Roman- Dutch  law.  88 

citizens  and  aliens,  88 
non-domiciled  aliens 

disabilities  in  procedure,  90 

arrest,  91 

security,  92 
domiciled  aliens,  92 
naturalization,  93 
Roman- Dutch    law    in     British 
colonies,  94 
Old  French  law,  94 

position  of  aliens,  95 
naturalization,  97 
expatriation,  98 
droit  d'aubaine,  99 
Code  Civil,  effect  in  Mauritius, 
99 

II.  Nationality  and  naturalization 

statement  of  principles,  100 
nationality  of  wife,  103 
nationality  of  children,  104 
jus  sanguinis  and  jus  soli,  105 
Argentina,     Austria,     Belgium, 

Bolivia,  105 
Brazil,  Bulgaria,  Chili,  Colombia, 

Congo  State,  106 
Costa  Kica,  Denmark,  Ecuador, 

and  Egypt,  107 
France,  107—110 
Germany,    Greece,    Guatemala, 

Haiti,  Holland,  110 
Hungary,  Italy,  Japan,  111 
Luxemburg,    Mexico,    Monaco, 

Montenegro,  Norway,  112 
Paraguay,   Persia,   Peru,  Portu- 
gal, Roumania,  Russia,  113 
Salvador,  San   Domingo,  Servia, 
Spain,  Sweden,    Swiizerknd, 
114 
Turkey,  United  States,  115 
Uruguay,  VenezueLi,  116 
naturalization,     general    condi- 
tions, 116 
residence,  116 
capacity,  118 

character   and  non-charge- 
ability,  119 
extension  to  family,  119 
exceptional  persons,  121 
renunciation      of      former 

nationality,  121 
greater  and  lesser,  122 
loss  of  nationality,  124 
recovery  of  nationality,  126 
naturaliz<ition  in  Federal  States, 

128 
naturalization    by    change    of 
sovereignty,     annexation     or 
cession,  129 
practice  of  United  States,  130 
III.  law  of  England,  aliens  and  naturali- 
zation 
natural  bom  subjects,  131 
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Alien,  chapter — continued. 
III.  Law  of  England — continued, 

maxim  nemo  potest  exuere  pat' 

riani,  134 
modified  by  allowing  expatria- 
tion, 135 
aliens,  position  of,  136 

application  of  general  statu- 
tory provisions  to,  137 
exclusion    and     expulsion, 
140 
United  Kingdom,  141 
British  Colonies,  143 
sovereigns,  147 
exterritorial  persons, 
ambassadors,  149 
consuls,  152 
corporations,  152 
foreign       partnerships, 
152 
corporations,  155 
companies,      juris- 
diction  over,  in 
United       King- 
dom, 158 
in  British  Col- 
onies, 159 
corporations, 
taxation  of, 
162 
denization  and  naturalization  in 
United  Kingdom  and  Colonies, 
163 
naturalization  in  United  King- 
dom 

by  Act  of  Parliament,  164 
by  administrative  Act,  164 
effect  of,  166 
British  nationality 

renunciation  of,  167 
readmission  to,  168 
nationality  of  wife,  168 

children,  169 

proposed  uniform   Imperial 

law      of     naturalization, 

171 

IV.  Laws  of  British  Colonies,  aliens  and 

naturalization 

English  settled  colonies,  172 
French  settled  colimies,  173 
South  Africa,  174 
Law  in  force,  175 
Imperial  and  Colonial  Naturali- 
zation give  no  mutual  rights, 
176 
Canada,  Dominion,  176 
Provincial  laws,  178 
Ontario,  Nova  Scotia,  New 
Brunswick,        Manitoba, 
Prince     Edward     Island, 
British  Columbia,    178 — 
179 
disabilities  of  aliens,  179 — 
181 
Australia,  Commonwealth,  181 
naturalization,  181 
State  laws  govern  aliens. 


Alien,  chapter — continued, 

IV.  Laws  of  British  Colonies,  etc. — cofitd, 

Australia — cofUinued. 

New  South  Wales,  Queens- 
land, South  Australia 
Tasmania,  Victoria,  Wes- 
tern Australia,  Papua, 
182,  183 
South  Africa, 

Cape  Colony,  Natal,  183 
Orange       River       Colony, 
Transvaal,  184 
Bahamas,    Barbados,    Bermuda, 

184 
British  Guiana,  185 
British  Honduras,  Ceylon,  Falk- 
land  Islands,    Fiji,    Gambia, 
186 
Gibraltar,  Gold  Coast,  Grenada, 
Guernsey,  Hong  Kong,  British 
India,  187 
'  Jamaica,  Jersey,  188 

Labuan,  Leeward  Islands,  189 
Malta,    Man,    Mauritius,    New- 
foundland, 190 
New  Zealand,  191 
St.  Helena,  St.  Lucia,  St.  Vin- 
cent, Seychelles,  Sierra  Leone, 
192 
Southern      Nigeria,      Southern 
Khodesia,  Straits  Settlements, 
193 
Trinidad  and  Tobago,  194 

V.  Aliens  in  foreign  systems 

summary  of  laws,  194 
civil  rights  not  granted  to,  uni- 
formly, 195 
ordinary  private  personal  rights 
expulsion,  197 
exclusion,  198 
extradition,  199 
liberty  of  Press,  200 
forensic  rights  and  liabili- 
ties, 200 
jurisdiction    on    ground  of 

alienage,  200 
security  for  costs,  201 
aMittance  jtidiciaire^  202 
liberty     of      combination, 

202 
right  to  relief,  203 
political  rights  generally  with- 
held, 204 
public  office  or  service,  204 
professions,  medicine,  teaching, 

205 
trade   and  commerce  generally 

allowed,  206 
restrictions  on  coasting  trade  and 
tishing,  207 
ownership  of  ships,  207 
taxation,  registration,  207 
family  rights,  adoption,  208 
property  rights,    paternal    usu- 
fruct, 208 
legal  hypothec,  208 
priUvement^  208 
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Alien,  chapter — continued, 
V.  Aliens  in  foreign  systemg— <^n/imc^. 
property  rights— cf^;i/««w^. 
right  to  hold  land,  209 

restricted   in  many  of 
the    United    States, 
209 
and  in  other  systems, 
211 
literary  and   artistic   property, 
212 

Berne  Convention,  212 

industrial     property,     patents, 

designs    and    models,    trade 

marks     and     trade     names, 

213 

Convention    of    Paris, 

214 
municipal  laws,  214 
Madrid     Convention, 
219 
foreign  corporations  or  "  moral " 
persons,  220 

limited  right  of  recognition, 
nationality  of,  221 
generally  decided  by  domi- 
cil,  221 
commercial  corporations, 

legal  recognition  generally 

conceded,  222 
right  to  carry  on   business 
and   place    of    business, 
conditions,  224 
France,  Germany,  Austria, 

224 
Hungaiy,    Argentina,    Bel- 
gium,    Chili,     Denmark, 
Greece,     Holland,    Italy, 
225 
Luxemburg,  Mexico,   Mon- 
aco, Portugal,  Boumania, 
Russia,  226 
Spain,  Switzerland,  Turkey, 

United  States,  227 
domiciled        representative 
often  required,  228 
foreign  sovereigns  and  States 
generally     recognised      as 

juridical  persons,  228 
whether  liable  to  municipal 
jurisdiction    or    not,    as 
regards  questions  of  pri- 
vate property,  229 
not  liable  to  execution  in 

person  or  property,  230 
Bar's  statement  of  proposi- 
tions, 231 
ambassadors, 

position  of,  as  regards  muni- 
cipal law,  232 
immunity      from      process, 
Bar's  statement  of  rules, 
232 
consuls,  no   exterritorial   privi- 
leges, 234 
Appendix  : 

aliens,  liability  to  taxation,  235 


Alien,  chapter— <?0»^t>«^. 
Appendix — continued. 

aliens,    personal    taxation   gener- 
ally founded  on   domi- 
cil,  235 
English  law,  income  tax, 
236 

taxation    of     succes- 
sions, 236 

(1)  estate  duty,  237 

(2)  legacy  duty  and 
succession  duty, 
237,  238 

Continental     laws      only 
recognise  latter  class  of 
duty,  238 
comparison  of  English  and 
German  law 
duties     on     movable 
estate,  238 
immovable  estate, 
239 
other  systems,  240 
Alien  corporation,  English  law,  152,  155 
foreign  law,  220 
taxation  of,  235 
Alien  sovereign,  English  law,  147 
foreign  law,  228 
principles  of  jurisdiction 
over,  229 
Alienage,  jurisdiction  by,  200 
Alimentaiy  obligation,  chapter 
Boman  law,  555 
Roman-Dutch  law 

between  ascendants  and  descen- 
dants, 556 
spouses,  558 
law  of  France, 
old  law,  558 
Code  Civil,  559 

between  ascendants  and  descen- 
dants, 559 
spouses,  560 
adopter   and    adopted, 

561 
tutcur     officieux     and 

pupil,  561 
donor  and  donee,  561 
incidence  and  extent,  561 
law  of  Italy,  563 
Spain,  564 
Germany, 

between  kindred,  566 

husband    and 
wife,  569 
Switzerland,  571 
British  Dominions  and  United  States, 

572 
English  law 

between  ascendants  and  descen- 
dants, 572 
husband  and  wife,  574 
Scots  law,  575 
law  of  Ireland,  576 
laws  of  Colonies,  576 

South  Africa,  580 
Ceylon,  581 
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Alimentary  obligation,  chapter — eantd, 
laws  of  British  Guiana,  582 
Quebec 

legitimate     relationship 

and  affinity,  582 
illegitimate  relationship, 

583 
order  of  liability,  684 
transmissibility  of  obli- 
gation, 585 
St.    Lucia,    Malta,    Mauritius,    and 

Seychelles,  Channel  Islands,  585 
British  India 

Hindu  law,  586 
Muhammadan  law,  587 
United  States 

legitimate  relationship,  588 
illegitimate  relationship,  588 
between  husband  and  wife,  589 
Private  International  law, 

legitimate  relationship,  590 
illegitimate  relationship,  139, 593 
between  husband  and  wife,  597 
Allegiance,  oath  of,  165,  178, 187 

And  see  ALIEN. 
Alsace-Lorraine,  aliens,  195 

allegiance,  130  . 
Ambassador,  domicil  of,  69,  76 
position  of 

Englibh  law,  149 
foreign  law,  232 
principles    of    jurisdiction 
over,  232 
Anastasius,  Emperor,  347 
Anglo-Indian  domicil,  69 

statutory  means  of  acquiring,  71 
Annexation,  change  of  nationality  by,  129 
Anms  luctus,  279,  303 
Anson,  Sir  William,  cited,  439 
Ante-natiy  English  law,  134 
Antigua 

aliens,  early  law,  173 
alimentary  obligation,  578 
minors,  531 
ApatUha,  adoption,  421 
Argentina 

aliens,  198,  205,  206,  209 
foreign  companies,  225 
illegitimacy,  acknowledgment,  334 
legitimation,  380,  383 
majority,  436,  461 
nationality,  indelible,  102, 105 
naturalization,  117,  120,  125 
personal  law,  24,  26 
slavery,  abolished  in  Buenos  Ayres, 
244 
Arizona,  210 

Arkansas,  210,  266,  357,  436 
Arrest,  non-resident  foreigners,  fioman- 
Butch  law, 
for  debt,  91 

minors,    laws     of     France     and 
Quebec,  500,  501,  544 
Arrogation,  391,  392 
Artistic  property, 

Berne  Convention,  212 
generally,  213 


Ascendants  and  descendants 

alimentary  obligation,  556,  559,571, 

572 
And  see  Alimentabt  Obligation. 
Asiatics,  exclusion,  146,  147, 181, 191, 199 
AMistaneejudlcUire^ 

Hague  Convention,  1896...202 
generally,  202 
Attainder,  261 

Aubaines,  position  of,  in  old  Fi*ench  law, 
95 
droit  d'aubains,  97—99 
Aubry  and  Rau,  cited,  11, 402 
Australia,  CommonweiEdth, 
aliens,  181 

exclusion,  143—146 
foreign  companies,  160 
convict  indentured  labour,  259 
nationality,  169 
naturalization,  129, 181 
Pacific  Islanders  labour  importation 
discontinued,  259 
Austria, 

adoption,  405—411,  425,  427 

aliens,  195,  198,  201,  202,  207,  209, 

213.  216 
foreign  companies,  158, 222—224, 227, 
228 
sovereigns,  228 
exterritorial  persons,  231 
alimentary  obligation,  567,  569 — 571, 

593,  594 
domicil,  45,  53,  54 
foreign  law,  19,  22 
legitimacy,  presumption,  271 

births,  deaths  and  mar- 
riages,    registration, 
312 
illegitimacy,  336 
legitimation,     357, 

366,  382 
majority,  436,  461 
emancipation, 

457,  46S 
capacity   in    re- 
spect of   land, 
470 
acts     and    con- 
tracts, 482 
nationality,      104, 
105 
distinct        from 
Hungary,  129 
naturalization,  101 , 

117 
parental       power, 
506,      507,     512, 
618,  521,  551 
personal    law,    21, 
25, 26,  30,  34,  35 
Authentic  act,  acknowledgment,  333 

Bahamas, 

aliens,  184 

alimentary  obligation,  578 
legitimacy,      births,      deaths      and 
marriages  registration,  310 
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minors,  contracts,  442 

marriage  settlements,  443 
children's  labour,  446 
guardianship,  531 
naturalization,  184 
Baltic  Provinces,  27,  28,  412,  436,  623 
Banerjee,  Sir  G.  D.,  cited,  297 
Bar,  Professor  von,  cited,  3,  4,  12,  14,  17, 
29,  37,  41,  236,  379,  380,  468,  472, 
482,  484,  591,  593,  694 
proposed  rules  for  jurisdiction  over 
foreign  sovereigns,  231 
over  foreign  ambassadors,  232 — 

234 
for  personal  capacity,  483 
Barbados, 

aliens.  143, 144, 184 
alimentary  obligation,  678 
legitimacy,      births,      deaths,      and 

marriages  registration,  310 
minors,  contracts,  442 
settled  estates,  443 
juvenile  offenders,  445 
punishment,  445 
protection,  445 

guardianship  and  education,  631 
naturalization,  114 
Barde,  cited,  11 
Bartolus,  cited,  474 
Basel,  203 

Bastardy,  declarator  of,  Scotland,  322 
Batavia,  statutes  of,  432,  453 
Bate,  J.  Pawley,  en  llenroif  18 
Beach  Lawrence,  cited,  1 1 

Belgium, 

adoption,  405,  408,  425,  427 
aliens,  195,  198,  200—203,  208,  212, 
214,216 
foreign  companies,  158,  162,221, 
222,  225 
sovereigns  and  States,  228, 
230 
alimentary  obligation,  591,  593 
domicil,  44,  47,  53,  56,  63,  64,  77,  83, 

84 
foreign  law,  19,  20,  21 
forms  of  transactions,  41 
legitimacy,  272,  288 
illegitimacy 

child's    claim    of   filiation, 

319,  320 
no  inquiry  into  paternity, 

335 
legitimation,  357,  382 
majority,  436 

.emancipation,  456 
capacity  in  respect  of  land,  470 

acts  and  contracts,  482,  484 
parental  power,  600,  502,  550^ 

553 
personal  law,  24,  26,  35 
putative  marriages,  266 
nationality  and  naturalization,  101, 

103—105,  117,  118,120—122 
status,  penal,  262 


Benares,  school  of  law,  417,  419 
Benefice  d^age^  lettrea  de,  454,  455 
Bengal,  school  of  law,  417,  419,  447,  687 
B^-rard's  case,  280 
Bermuda, 

aliens,  143,  144 

cannot  hold  land,  184 
alimentary  obligation,  578 
legitimacy,     births,      deaths,     and 

marriages  legistration,  310 
minors,  marriages,  443 
education,  531 
estates,  531 
Bemartl,  Professor  Mountague,  cited,  251 
Bern,  405 

BeiTie,  Copyright  Convention,  195,  212 
Railway  Goods  Transport  Convention. 
201 
Best,  Mr.  Justice,  cited,  249 
Biens  acquets  or  conquetSj  432 

2)ro])res,  432 
Birth,  acts  of,  305 

Bishop,  on  Marriage  and  Divorce,  589 
Bluntschli,  cited,  230 
Bolivia,  nationality  and  naturalization,, 

105,  117 
Bombay,  school  of  law,  417 
Bonser,  Chief  Justice  (Ceylon),  cited,  301, 

433,  533,  581 
Bouhier,  cited,  7 
Boullenois,  cited,  7,  377, 378,  462,  464,  471, 

472,  653 
Brautk'nider^  594 
Brazil, 

aliens,  201,  207,  214,  216 

alimentary  obligation,  597 

domicil,  72 

foreigii  law,  20 

illegitimacy,  375 

majority,  capacity,  436,  471 

nationality  and  naturalization,  103, 

106,117,  120,121,123 
slavery  abolished,  244 
British  Columbia, 

adoption  in  popular  sense,  425 
aliens,  143,  160,  179—181 
alimentary  obligation,  577 
children's  protection,  446 
legitimacy,      birthp,      deaths      and 
marriages  registration,  309 
illegitimacy,  366 
parental  power,  629 
British  Guiana, 

aliens,  143,  144,  147 
alimentary  obligation,  679 
hi  hour  importation,  258 
legitimacy,      births,      deaths      and 
marriages  registration,  310 
illegitimacy,  343 
legitimation,  360 
majority,  438 

education,  531 
nationality  and  naturalization,  166, 
169, 185 
British  Honduras, 
aliens,  169,  186 
alimentary  obligation,  578 
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legitimacy,     births,      deaths      and 

marriages  registration,  310 
minors,  contracts,  442 
marriage 4,  443 
criminal  liability,  444 
juridical  position,  444 
punishment,  445 
not  jurymen,  414 
education,  531 
nationality  and  naturalization,  106, 
169,  186 
British  naturalization,  proposed  uniform 

Uw,  171,  172 
Brocher,  theory  of  Private  International 

Law,  13 
Brothers  and  sisters,  alimony,  555,  557, 

559.  560,  568,  564,  571,  676,  582 
Brougham,  Lord,  823 
Brussels,  African  Slave  Trade  Suppression 

Convention,  245 
Buddhist  Law, 

adoption,  406,  421 
majority,  448 
Buhler  on  Hindu  law,  345 
Bulgaria, 

aliens,  1 98 

nationality  and  naturalization,  100, 
101,  103—105,  116,  117,  119, 
123,  126 
foreign  companies,  227 
Burge,  treatment  of  subject  of  Private 
International  Law,  3,  23 
statement  of  principles,  29—36 
cited  generally,  373, 386,  387, 475,  483 
Burgers^  Roman-Dutch  Law,  89,  90 
Burgundus,  cited,  7,  377,  465,  472 
Burmah,  Buddhist  law  in,  406,  421,  448 
Business,    foreign    companies,    right  to 
carry  on,  and  place  of, 
foreign  law,  224—228 
British  laws,  152 — 162 
See  Companies  and  Cobporation. 


Oaibcloth,  legitimation,  353 
California,  205,  210,  266,  340, 357, 407,  436 
Calvo,  cited,  230 
Campbell,  Lord,  323 
Act  of,  526,  529 
Canada,  Dominion, 
aliens,  178—181 

exclusion,  143, 145,  146 
Provincial  laws  as  to,  178 — 181 
foreign  companies,  157,  159 

Federal  and  Provincial  juris- 
diction, 160 
alimentary  obligation,  577,  579 
foreign  law,  19 
legitimacy,       births,     deaths     and 

marriages    registration,  809 
majority,  children's  courts,  446 
nationality  and  naturalization,  102, 
103,  117,  126,  129,  165,  169,  170, 
176—179 
Canadians  in  United  States,  199 
parental  power,  529 


Canada,  Dominion — continued, 
renvoi^  18 

status,  inferior  kinds  of, 
slavery,  253 
civil  death,  260,  582 
outlawry  and  attainder,  261 
Canon  law, 

illegitimate  children,  aliment,  330 
incestuous  and  adalterine  children, 
aliment  and    legitimation,  556, 
559,  350 
legitimation,  348 
Capacity,  personal,  governing  law,  26,  27, 
32—34 
requisite  for  naturalization,  118 
Cape  Colony, 
aliens,  183 
no  atin,U4t  Utctu*^  303 
alimentary  obligation,  580 
domicil,  45,  50,  51,  53,  67,  69 
legitimacy,  301—303 

births,    deaths    and    marriages 

registration,  311 
legitimation,  360 
majority,  432,  437 

emancipation,  453 
minors,  not  jurymen,  444 
marriages,  443 
protection,  445 
emancipation,  452,  453 
education,  532 
juvenile  offendera,  445 
naturalization,  169,  171, 183 
parental  power,  533 — 542 
guardianship,  535,  536 
Carolina,  North,  210,  340,  357,  596 

South,  210 
Cautio  Judicatum  solvi,  195,  201 
Cesttiofi  de  hien*,   whether   available   to 

aliens,  196,  201 
Ceylon, 

aliens,  186 

alimentary  obligation,  580,  581 

legitimacy, 

births,    deaths    and    marriages 

registration,  310 
illegitimacy,  342 
legitimation,  360 
majority,  432,  438 

emancipation,    452,     453,    460, 
533 
minors, 

education,  532 
estates,  532 
naturalization,  186 
parental  power,  533 
slavery,  abolished,  242,  243 
Charity,  foreign,  English  Court  will  not 

administer  or  control,  158 
Chan  Toon,  cited,  448 
Charles  V.,  Emperor,  ordinance  of,  as  to 

legitimation,  363 
Children, 

British  law,  criminal  liability  of,  440, 

441,  444 
meaning  of  term  in  English  law  of 
legitimation,  386 
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earnings,  ife€  Eabkings. 
British  Law,  labour,  446 
protection, 

English  law,  440 
Scots  law,  441 
Colonial  laws,  445,  446 
and  ftee  Minors. 
Chili,  aliens, 

foreign  companies,  225 
forms  of  transactions,  41 
majority,  436 

nationality  and  naturalization,  106, 
117, 121, 123, 125, 169,  182, 184, 191 
parental  power,  506 
Chinese,  115,  146, 147, 180,  183,  191,  259 
Citation,  domicil  by 
Scots  law,  45 
generally,  45 
Civil  death,  obsolete,  260,  582 
Civil  domicil,  45 
Civil  rights,  195 
Clunet,  cited,  691 
Coasting  trade,  aliens,  207 
Cockbum,  Lord  Chief  Justice,  cited,  251, 

256 
Coke,  Lord  Chief  Justice,  cited,  131,  284, 

289 
Coleridge,  Sir  John,  cited,  250 
Colonial  Conference,  1907... 165 
government,  149,  155 
legislation,  eflEect  of,  264 
»at?uralization,  effect  of,  129, 175 
Colorado,  210,  357,  436 
Coloured  races,  admission  of,  146 
Columbia,  State, 

nationality  and  naturalization,  106, 

119 
personal  law,  24 
slavery,  abolished,  244 
District  (United  States),  210 
Comity  of  nations,  theory,  5,  6,  30 
Combination,  light  of,  aliens,  202 
Commissions  rogatolres^  20 
Companies,  British  Acts,  158,  159 
foreign,  English  law,  158 

Colonial  laws,  159,  160 
foreign  laws,  221—228 
Conflict  of  Laws,  or  Private  International 
Law,  chapter, 
municipal  law,  1 

name  and  treatment  of  subject,  2 
historical  development,  3 
comity  of  actions  theory,  5] 
statute  theory,  7 
modem  German  school,  11 
new  Italian  school,  12 
followed  by  modem  codes,  15 
English  theory,  1 5 
foreign  law,  what  is,  17 

application  of,  18 
proof  of,  19 
error  in  applying.  20 
conflict  between   laws   of   different 
States     under    same   sovereignty, 
21 
personal  and  real  laws,  23 


Conflict  of  Laws,  etc. — continued, 
present  meaning,  23 
personal  law,  domicil  or  national! ty, 

25 
nationality     adopted     in     France, 
Austria,  Belgium,  Congo,  Germany, 
Holland,  Italy,  Japan,  Luxemburg, 
PortugaL  Roumania,  Russia,  Spain, 
25,  26 
domicil  adopted  in  British  Dominions, 
United  States,   Denmark,    Argen- 
tina, Mexico,  26 
both  principles  combined  in  laws  of 

Switzerland  and  Russia,  27 
law  of  England  and  United  States, 

29 
Burge's  statement  of  principles,  29 — 

36 
law  of  contract,  special  rales,  36 
quasi  contracts,  delicts  or  torts,  39 
law  governing  procedure,  40 
appendix  :  rule  " locus  regit  actum** 
41 
Congo  State,  aliens,  197 

nationality  and  naturab'za- 

tion,  106,  120, 126 
personal  law,  24,  26 
Connecticut,  210,  240,  357,  689 
Constantine,  Emperor,  constitution  of,  347 
Consul,  domicil  of,  76 

position  of,  English  law,  152 
foreign  law,  234 
Contract,  law  of,  special  rules,  36 

capacity  for,  33,  37 
discharge  of,  38 
essentials  of,  37 
formalities  of,  38 
performance,  38 
qunsi  contracts,  39 
suretyship,  39 
interest  under,  36 
Contradictoretjustit  326 
CoTitradicteurs  legitimes^  327, 328 
Copyright,  Berne  Convention,  212 

generally,  213 
Coiporation,  domicil  of,  83 

not  that  of  its  members,  83 
may  be  more  than  one  in 

sense  olforum^  84 
British  registered  companies, 

83 
foreign, 

in    English    law,    152, 

155 
foreign  law,  220, 221 
taxation    of,    84,    162, 

236 
nationality   of,  decided 
by  domicil,  221 
Correction,  parental  right  of,  500,  612, 

513,  526,  629,  537,  543,  547 
Costa  Rica,  nationality  and  naturaliza- 
tion, 101, 104, 107, 117,  125 
Cottenham,  Lord,  cited,  282. 
Coutume^  5,  7 

of  Normandy,  685 
Paris,  432,  456 
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Criminal  jurisdiction,  263 
ex-temtorial,  199 
generally,  263 
English  law,  263 
in  India,  188 
Croatia,  271 
Caba,  aliens,  industrial  property,  214 

slavery,  abolished,  244 
Custody  of  infants,  parental  power 

British  systems,   524, 

628—538,  544 
foreign  systems,  500, 

511—514 
judgments  as  to,  550 
Cuvelier,  cited,  230 
Cyprus, 

alimentary  obligation,  579 
legitimacy,  births,  deaths   and  mar- 
riages registration,  310 
legitimation,  358 
minors,  education,  531 


D'AEGENTEfe,  cited,  10,  472 
Dakota,  204,  210,  436 

North  and  South,  357 

South,  589 
Datta  homamy  adoption,  419 
Battalia,  adoption,  416,  419 
De  Folleville,  cited,  591 
De  Pont  Case,  286 
Death,  certificate,  French  law,  307 

registration,    see    Keoistbation, 
307 
Debts,  governing  law,  35 
D6ch6aH€ey  parental  power,  laws  of  France 

and  Quebec,  501,  502,  544,  551 
Declaration  of  legitimacy,  action, 

law  of  England,  322—324 
Ireland,  325 
Colonies,  325 

foreign  laws,  325 
Declarator  of  bastardy,  Scots  law,  322 
Declaratory  actions,  legitimacy,  320 — 322 
Delaware,  210 

Delicts  or  torte,  governing  law,  39 
Demolombe,  cited,  11,  230,  399 
Denaturalization,  in  England,  167,  168 

and  see  Aliens  and  Naturaxiza- 

TION. 

Denization, 

United  Kingdom,  163 
British  Colonies,  163, 192 
Denmark, 

adoption,  411,  427 

aliens,  198,  202,  206,  212,  214 

foreign  companies,  225,  228 
domicil,  50 

majority,  436,  470,  482 
nationality  and  naturalization,  101, 
103,  107,  117,  119,  121, 125,  126 
personal  law,  26 
slavery,  abolished,  243 
status,  penal,  262 
Descendants  and  ascendants,  alimentary 
obligation,  556,  559,  571,  572,  and  see 
Alimentabt  Obligation. 


Designs  and  models,  213    220,  and  see 

Industrial  PBOPEiiTy. 
Despagnet,  cited,  14 
Dicey,  cited,  2,  15,  17,  56,  57,  468,  469, 

484,  552 
Disavowal,  of  paternity,  276,  277,  288,  289 
action  en  cUMareu,  288,  316 
Continental  systems,  316—319 
Muhammadan  law,  300 
Divorce  Division  of  High  Court  of  Justice, 
England, 
jurisdiction  in  alimony,  574,  597 

in  declaration  of  legiti- 
macy, 323 
not  in  cases  of  dignity, 
824,  325 
Divorce,  efEect  on  presumption  of  legiti- 
macy, 277,  295 
eflEect  on  parental  power,  508,  509, 
513,  522 
Domicilinnif  as  opposed  to  origOf  4 
Domicil,  chapter, 

actual  as  distinct  from  legal,  52 
*  political,  43 
quasi  political,  44 
forensic,  44 
by  election,  45 
civil,  45 
different  conceptions  of,  in  English 

and  foreign  laws,  45 
English  law, 

statement  of  principles,  46 
domicil    derived    from    country 
not  from  society  with  persons 
not  subjects  of  that  country,  46 
domicil  of  origin,  47 

is    retained    till   change  is 

proved,  49,  51 
reverts     when     no     other 

domicil  is  acquired,  51 
change  of,  must  be  volun- 
tary, 50 
necessity  of  domicil,  51 
no  double  domicil,  52 

but    this    allowed    in 
foreign  systems,  52 
domicil  by  operation  of  law,  52 
of  wife, 

follows  husband's  domi- 
cil, 53 
till  divorce  or  separa- 
tion, 54 
matrimonial  domicil  for 
divorce,  64 
of  legitimate  child,  48 
of  illegitimate  child,  48 
of  acknowledged  child,  48 
of  posthumous  child,  49 
of  legitimated  child,  49 
of  adopted  child,  49 
of  persons  not  suijurU, 
of  lunatic,  55 
of  minor,  56 
power  to  change  minor's 

domicil,  57 
power  of  parent,  57, 58 
power  of  guardian,  59 
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Domicili  chapter — continved, 
English  law — awtinved, 

domicil    of    choice^    definitions, 
60 
length  of  time,  G3 
elements  of,  G3 
may  be  acquired  dejure  and 

de  facto  J  64 
residence      distinct      from 

domicil,  65 
evidence  of 

intention,  65 
indicia  of   intention, 
66 
residence, 

for      basinesB      in 
foreign    country, 
67 
residence  of  family 

69 
Anglo-Indian  domi- 
cil, 47,  69— 72 
several    residences, 
married  man  and 
bachelor     , 
Marquis    de    Gas- 
6iou*8  case,  72 
involuntary 

exile,      refugee,      and 

prisoner,  73 
invalid,  75 
student,  75 
officer,  75 
ecclesiastic,  75 
ambassador  and  consul, 

76 
public  officer,  76 

in  service  of  British 

Crown,  76 
temporary  office,  77 
old  J^'rench  and 
Dutch    deci- 
sions, 77 — 81 
permanent     office, 
81 
presumption  in 
case  of   Bri- 
tish   officer, 
81 
servant,  82 
corporation,  83 
law  of,  as  peisonal  law,  25, 
26 
or  subsidiarily  or  as  busis 
of  jurisdiction,  26,  28 
distinct  from  nationality 
in  English  and  Ameri- 
can law,  29 
in  legitimation,  876 
theory  of,  Englibh  law,  15 


£abiyii«GS,  children's,  493,  494,  504,  514, 
519,  550,  553,  588 
in  British  Dominions,  527,  £38,  576 — 
580 


East  Africa, 
aliens,  143 

alimentary  obligation,  579 
minors,  education,  532 
Ecclesiastic,  domicil  of,  75 
Ecuador,  nationality  and  naturalization, 

103,  104, 107,  117 
Education,  in  foreign  systems,  490,  504, 
505, 51 1—613, 517, 523, 549, 556, 666 
in  British  Dominions,  624,  525,  529 — 
538 
Egypt,  nationality  and  native  character, 
107 
alimentary'    obligation,    illegitimate 

relationship,  594 
government  not  liable  in  courts,  230 
Eldon,  Lord,  cited,  476 
Election,  domicil  by,  45 
Emancipation,  434 

tenia  aetatu,  434,  450 — 454,  485 
enlistment,  550 
marriage,  458 — 460 
tacit,  493,  495—497,  501,  533,  541 
England, 
adoption, 

analogies,  415 
popular  sense,  416 
foreign,  426,  428,  429 
aliens, 

position  of,  199, 200,  202, 203, 205 
general      statutory     provisions 

applicable  to,  137—140 
literary   and   artistic   property, 

Berne  Convention,  212 
industrial  property,  213—220 
Palis  Convention,  214 
Patent  Act,  215 
Madrid  Convention,  220 
corporations,  152,  155 
companies,  158 

treaties,  222,  223,  227 
partnerships,  152 
sovereigns  and  States,  147,  152 
mail  ships,  230 
taxation  of,  235 — 240 

comparison  with  Continental 
(German)  law,  238 
alimentary  obligation, 
children,  572 
wife's  children,  572 
married  women's  liability,  573 
illegitimate  children,  573,  674 
wile,  574 
protection  of  wives  and  children, 

574,  575 
youthful  offenders,  674 
foreigners,  592,  596,  697 
attainder,  261 

civil  death  not  recognized,  260 
denization,  163,  164 
domicil,  see  chapter  DoMiciL,  princi- 
ples of  law  of,  46 
excommunication,  261 
foreign  law,  19 
forfeiture  abolished,  261 
forms  of  transactions,  governing  law, 
31,  32,  41 
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England — eont  i  nved. 

guardian,  68,  524—527 
legitimacy, 

presumption,  271,  294 

exceptions,  272,  276,  277,  289 

foreijrn,  373 

gestation,  284 

access  and  non-access,  294 

evidence  of 

registration  of  births,  deaths, 

and  mariiages,  307 
foreign  registers,  312 
Registration  (Army)  Act,  812 
declaration    of    legitimacy, 

Act,  322,  323,  373 
perpetuation  of    testimony, 

biU  for,  323 
jactitation  of  marriage,  323 
judgment  as  to  status  of,  329 
illegitimacy,  340,  341 

foreign,  375 
legitimation  not  recognised,  357, 
365 
eflfectof  foreign,381 ,384— 387 
tnajority,  incidents  of  minority,  438 — 
441 
no  emancipation  by  marriage,  460 
capacity  of  foreigners,  32,  468, 
475,  476,  480,  485 
nationality, 

of  wife,  101,103,168 
divorced  wife  and  widow,  104 
child,  104,  105,  169 
loss  of  British,  101 
readmission  to  British,  168 
recovery  of  British,  101 
renunciation  of  British,  167 
natural- bom   subjects,  131,  135, 
166 
Coke's  definition,  131 
loataralization,   in   United  Kingdom 
distinct  from  that  in  Colonies, 
129, 176 
grant  of,  108,  164—166 
effect  of,  102,  166 
-outlawry,     in     civil      proceedings, 

abolished,  261 

parental  power,  unknown  in  English 

law,  524 

parental  right  of  correction,  524 

education  and  guardianship,  625 

prevention  of  cruelty  to  children, 

626 
foreign,  551 ,  552,  554 
;penal  status,  no  exteriitorial  effect,  261 
j)ersonal  law,  24,  26,  29,  35 
putative  marriages    not  recognised, 

266, 330 
retitoi^  17 
slavery,  abolition,  242,  243 

foreign,  former  recognition  of,  247 
Fugitive  Slave  Commission,  1876, 

260 
status  haying  local  effect  only, 
251,  252 
revival  of,  254—256 
succession,  governing  law,  32 

JB.C.L. — ^VOL.  n. 


EpavMy  95 

Esher,  Lord,  cited,  138 
Estate  duty,  237 
Eversley,  cited,  575 
Exceptional  persons, 

naturalization,  121 
Exclusion,  aliens.  United  Kingdom,  141 

Colonies,  143 
Excommunication,  261 
Exile,  domicil  of,  73 
Expatriation,  in  old  French  law,  98 

in  English  law,  135 
Expulsion,  aliens.  United  Kingdom,  141 
British  Colonies,  143 
foreign  system?,  197 
Exterritorial  persons,  English  law,  149 

foreign     law,    228, 
232 
Extra-territorial  law, 

equiyalent  to  personal  law  of  statute 
school,  23,24,  31 
Extradition,  199—200 


Falkland  Islands, 
aliens,  144,  186 
alimentary  obligation,  579 
legitimacy,     births,      deaths      and 

marriages  registration,  311 
minors,  marriages,  443 

not  jurymen,  444 
bills  of  exchange,  444 
education.  532 
naturalization,  1 86 
Family  rights,  in  France  and  Belgium 

available  to  aliens,  208 
Federations,  power  to  grant  naturalization, 

103,  128, 129 
Field,  D.  D.,  cited,  230 
Fiji,  aliens,  143,  147 

labour  importation,  258 
legitimacy,  births,  deaths  and  mar- 
riages registration.  310 
minors,  marriages,  443 
punishment,  446 
education,  531 
naturalization,  186 
Finland,  28,  506 
Fiore,  cited,  230 

Firm,  foreign,  in  English  law,  152 — I.m 
Fishing,  in  Sweden  reserved  to  natives,  207 
Fitzpatrick,  Sir  D.,  cited.  167 
Florida,  210,  390 
Foelix,  cited,  7, 10,  230 
Foote,  J.  Alderson,  cited,  36,  40,  57,  62, 

252,  429,  477,  480 
Foreign  law,  what  is,  17 
renroi  theory,  17 

application  of,    whether  of   Court's 
own  motive  or  at  request  of  parties, 
18 
proof  of, 

question  of  fact  or  law,  19 
in  English  law,  20 
in  foreign  law,  20 
error  in  application  of, 
appeal  as  to,  20 
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Foreign  registeir,  English  law,  312 
Forensic  domicil,  44.  45 

rights  and  liabilities,  200 
Forfeiture,  civil,  abolished,  261 

of  })arcntal  power,  601 1  502, 
507,  521—523 
Forisfamiliation,  528 
Formosa,  198 
Fonun,  eontractvx,  233 
iUCcettxlontM,  233 
France, 

adoption,  393,  394,  395—405 
foreign,  425—427 
alienF,  civil  rights,  195,  196 
preUrement,  194,  208 
private  rights,  196 
IMjrsonal  rights,  197—206 
trading  rights,  206,  207 
family  rights,  208 
property  rights,  208—212,213, 

214—220 
foreign  companies,  158,  162, 

221—224,  227 
foreign  sovereigns  and  States, 
228 
mail  ships,  231 
succession  duties,  239, 240 
alimentary  obligation,  558 — 561,  568 
compared  with  law  of  Quebec,  583 
foreign,  590—594,  597 
domicil,  45,  47,  48,  53,  54, 56,  59,  61, 

64,  72—74,  76,  77,  80,  81,  83 
foreign  Jaw,  19,  20,  21 
forms    of    transactions,    governing 

law,  41 
legitimacy,  presumption,  267,  873 
exceptions,  267,    270,  272—277, 

28(»— 282,  286 
gestation,  280,  281 
Bdrard's  case,  280 
evidence,  305 
acts  of  birth  and  marriage,  305, 

306 
certificates  of  death,  307 
status,  possession  of,  313 

conflict  between  and  regis- 
tration. 315 
disavowal,  317 
declaratoiy  actions,  322 
effect  of  judgments, 

clio/te  J7/g4e,  327—329 
filiation,  319 
foreign,  373 
illegitimacy,  382—335,  337 
foreign,  375 
maternity,  336 
paternity,  335,  343 
legitimation,  352,  354—357,  369 

foreign,  377—380,  382,  383,  387, 

388 
Dumay's  case,  381 
personal  law,  24—26, 30,  34 
putative  marriagns,  266,  354 
majority,  432,  433,  449 

emancipation,  454,  455, 459 
capacity  of  foreigners,  469,  470, 
481,  484 


France— row//  n  ved, 

nationality  and  naturalization,  101, 
107—110,  117—119,  121, 122, 
124,126,129,130,166 
children,  102,  104,  105 
divorced  wife  and  widow,  104 
wife,  100,  101,  103 
parental  power 

Code  Civil  reproduces  pmuancr 
paternelle   of   2*^y^   ^^  droit 
coutv inter,  498 
legitimate  children,  498 — 504 
illegitimate    children,  504,  605, 

543 
foreign,  550 — 554 
compared  wilh  law  of  Quebec^ 
542—544,  546 
renvoi^  18 
slavery,  241 

abolition,  243 
recognition  of  foreign,  247 
status,  inferior  kinds  of 

civil  death  abolished,  260,  261 
prnal,  262 
religious  orders,  264 
decorations,  265 
Fraser,  Lord,  cited,  349,  481 
Fraud,  naturalization  obtained  by,  125, 

164,  182,  183,  184, 192,  193 
Fiibourg,  law  of,  595 
Friesland,  Uw  of,  393,  431,  451,  459,  490, 

494—496 
Froland,  cited,  464 
Fiiero,  Spanish,  not  affected  by  Civil  Code, 

511 
Fugitive  Offenders  Act,  aliens,  140 
Fuzicr-Herman,  cited,  399,  402 


GAMBIA, 

aliens,  186 

alimentary  obligation,  579 

legitimacy  and    births,  deaths    and 

marriages  registration,  311 
naturalization,  186 
Qand,  cited,  553 
Garde  noble,  497 
Garde  hovrgeoise,  498 
Gassion,  Marquis  de,  case  of  domicil,  72 
GaMtding,  90 
Gajitrecht,  90 
Geneva,  law  of,  405,  409 
Geniesfrerhor,  Swiss  law,  339 
Georgia,  210,  357,  549 
German  school,  of  Private  International 

law,  11 
Germany, 

adoption,  393,  405—411 

foreign,  426,  427 
aliens,  personal  rights,  195,  198,  199^ 
201,  202—205 
property  rights,  211—220 
foreign  companies,   158,  162, 

222—224,  227 
foreign    sovereigns   and    ex- 
territorial persons,  228 — 235^ 
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Germany — cont  inued. 

aliens,  taxation  of,  persooal,  235 
successions, 

comparison         with 
English      system, 
238,  239 
alimentary  obligation,  666 — 571 

difference  between  and  English 

law,  566 
foreign,  690—595,  597 
contracts,  governing  law,  37 
domicil,  47—60,  52—54,  66,  57,  59, 

62,  63,  65,  74—76,  83 
foreign  law,  17,  19,  21,22 
forms  of  transactions,  governing  law, 

41 
legitimacy, 

presumption,  268 
exceptions,  271,  289 
foreign,  374 
gestation,  283 
evidence, 

births,      deaths       and 
marriages      registra- 
tion, 312 
disavowal,  318 
illegitimacy,  338 
foreign,  375 
acknowledgment       has 
only  effect  for  legiti- 
mation  per   rescrip- 
turn  principh^  334 
paternity,  proof  of,  336 
position  of  illegitimate 

children,  337,  338 
legitimation,  366,  367, 
366—368 
foreign,    380,  382, 
383,  388 
majority,  433,  499 

minors*  incapacity,  434 

restricted  capacity,  434 
emancipation,  457 
capacity  of  foreigners,  461,  470, 
482,  484,  485 
nationality  and  naturalization,  103, 
110,  117—119,  122,  124—127 
of  State  not  Federal  cognizance, 

129 
of  child,  104 
of  wife,  100,  101 
parental  power, 

conception  of,  487 

generally,  487,  505—513,  515— 

517,  518,  520,  521 
foreign,  550,  552,  664 
penal  status,  territorial  effect,  262 

extradition  and  crime, 
199,  200 
personal  law,  24—26,  30 
renvoi^  17 
succession,  32 
torts,  40 
Gestation,  period  of,  278—286 
Gibraltar, 

aliens,  187 

alimentary  obligation,  679 


Gibraltar — continued. 

legitimacy,  births,  deaths  and  mar- 
riages registration,  311 
minors,  criminal  punishment,  445 
Gifts  between  parents  and  children,  355, 

356,  400,  401,  413,  493,  540 
Glarus,  law  of,  199 
Glenlee,  Ix)rd,  cited,  353,  n. 
Gold  Coast, 

legitimacy,  births,  deaths  and  mar- 
riages registration,  311 
minors,  marriages,  443 

bills  of  exchange,  444 
criminal  liability,  444,  446 
juridical  position  of,  444 
education,  532 
naturalization,  187 
Grandfather, 

Muhammadan  law,  acknowledgment 

by,  301 
legitimacy  of,  in  English  law,  323 
Greece, 

aliens,  195,  201 

foreign  companies,  168,  222,  225 
foreign  law,  19 
homogenes,  102 
majority,  436 

nationulity  and  naturalization,   102,. 
no,  117,  119,  121,  126 
of  children,  102,  104,  105 
of  wife,  101,104 
Grenada, 

aliens,  144 

alimentary  obligation,  579 
legitimacy,  births,  deaths  and  mar- 
riages registration,  310 
minors,  contracts,  442 
marriages,  443 
marriage  settlements,  443 
settled  estates,  443 
criminal  liability,  444 
juridical  position,  444 
Grisons,  law  of,  199 
Groenewegen,  cited,  245 
Groningen,  431 
Grotius,  cited,  61,  279,  474 
Guatemala, 

nationality,  160 
of  divorced  wife  or  widow,  104 
Guardian,  alien  need  not  be  in  Germany. 
205 
domicil  of,  56 
domicil  of  ward,  66 — 69 
Ck>urt     as    superior     guardian, 

Roman- Dutch  law,  634,  537 
parental  p6wer  exercised  by,  in 
German  law,  610,  511 
Guardianship,  Court,  power  of. 

United  Kingdom,  524,  626,  627,  628 

Colonies,  528—649 

Germany,  367,    506,  508—511,   612, 

513,615—617,519,520 
other  systems,  514,  517,  621 
illegitimate  children. 

United  Kingdom,  527,  528 
British  Colonies,  528 — 549 
foreign  systems,  504 — 507 
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Guardianship.  Court,  power  of — continued. 
legitimate  children, 

United  Kingdom,  524—527 
Biitish  Co'onie8,528— 549,  677— 

679 
foreign  systems,  497 — 623,pauim 
relation  to  parental  power,  487 
Roman- Dutch  law,  489 — 496 
Gudelin,  cited,  254 
Guernsey,  alimentary  obligation, 
custom  of  Normandy,  586 
statutes,  686 
legitimacy, 

legitimation,  S68 
majority,  437 
naturalization,  187 
parental  power,  547 


Habeas  CobI»us  Act, 
aliens,  140 
minors,  545,  549 
Hadrian,  Emperor,  as  to  period  of  gesta- 
tion, 278 
Hague, 

Private  International  Law  Conren- 
tion,  1896. ..18 
security  for  costs  waived,  201 
treaty  as   to  alimentary  obligation 

(1905),  597 
draft  treaty  as  to  succession  (1905), 
32 
Haiti,  alien's  right  to  hold  land,  211 

literary      and      artistic      property, 

212 
nationality,  110 
Halsbury,    Lord,    cited,    276,    289,   416, 

472 
TIandVgttngy  542 
Tlandrejften,  90,  91 
Hanifa  ;  Hanafi, 

Muhammmian  law,  301,  447 
Hannen,  Sir  J.,  cited,  294 
Hanover,  post  Tuiti^  134,  135 
Hargrave,  cited.  284 
Henrietta     Maria,     Queen,     succession, 

15 
Hertius,  cited,  377 
Hesse,  211 
High  seas,  domicil  of  origin   of   person 

bom  on,  48 
Hindu  law, 

adoption,  416 

alimentary  obligation.  586,  687 

legitimacy,  297 

illegitimacy,  344—346 
legitimation  not  recognised,  358 
majority,  447 
parental  power,  547 
Holland, 

adoption  not  recognised,  except  in 
Friesland,  393,  405,489 
foreign,  426 
iiliens,  Roman- Dutch  law, 
rules,  88--94 

personal  rights,  198,  201,  202 
property  rights,  209,  214 


Holland — contlnved, 
aliens — continued, 

foreign  companies,  223,  225 

sovereigns    and    States, 
229 
alimentary  obligation, 

no  inquiiy  into  paternity,  594 
domicil,  45,  47,   53,   56,  62,  63,  68, 

76—80 
foreign  law,  19,  21 
legitimacy, 

presumption,  267 
exceptions,  209,  272,  288 
evidence,    births,    deaths     and 

marriages  registration,  312 
disavowal,  318 
filiation,  320,  336 
gestation,  283 
illegitimacy, 

acknowledgment.  332—324 
paternity,  proof  of,  335 
maternity,  proof  of,  336 
position  of  illegitimate  children, 
337 
legitimation,  357,  366,  368 
majority,  431,  436 

emancipation,  450 — 452,  458 
nationality  and  naturalization,  101, 
110,  117—119,  124,  127 
wife,  101,  103 
foundlings,  101 
children,  103, 104 
widow  or  divorced  wife,  104 
parental  power, 

illegitimate  children,  506 
personal  law,  24,  26,  30 
putative  marriages,  266,  330 
slavery,  241 

abolished,  243 
foreign  status,  245,  246 
Holt,  Chief  Justice,  cited,  450 
Homogenes,  102,  106,  114, 116 
Honduras,  naturalization,  117 
Hong  Kong,  aliens,  146 

alimentary  obligation,  579 
minors, 

marriages,  443 
juvenile  offenders,  445 
custody  and  education, 
532 
naturalization,  187 
Huber,  Ulrich,  cited,  10,  16,  278,  462,  473 
Hungary,  adoption,  405,  406,  408,  410, 
411 
foreign,  427 
aliens, 

personal    rights,   195,   198, 

201,  202,  204,  205,  207 
property  rights,  207,  213 
foreign  companies,  225, 227, 
228 
foreign  law,  22 
legitimacy, 

presumption,  271 
evidence,    births,     deaths 
and   marriages  registra- 
tion, 312 
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Hungary,  illegitimacy,  proof  of  paternity, 
336 
legitimation,  357 
majority,  436 

emancipation,  457, 459 
nationality  and  naturalization, 
101,  111,  117,  119,  121, 
123—127,  129 
child,  101,104 
wife,  101,  103, 104 
parental  power,  605—507,  512, 

519,  521 
penal  status,  262 
Hunter,  Professor,  cited,  392 
Husband,  alimentary  obligation,  558,  560, 

563,  664,  569,  672,  574—582,  589,  597 
Hypothec,  legal,  whether    available    to 
aliens  in  France,  208 

Idaho,  357,  436 

Jllatoni  adoption,  Hindu  law,  420 

Illegitimacy,  329—347 

See  Legitimacy. 
Illegitimate  child, 

alimony,  556,  559,  560,  563,  564,  568, 
.     569,  571,  579—581,  683,  586,  586, 

588,  593—597 
domicil  of  origin  of,  48 
guardianship  of,  504—507,  527,   628 

—549 
parental  power  over,  504 — 507,  527, 
632,  542,  545,  547 
Illinois,  204,  210,  357,  390,  436,  596 
Immigration,  alien,  United  Kingdom,  141 
British  Colonies,  143 
Asiatic  and  coloured 
prohibited  in  certain 
Colonies,  146,  147 
child  labour,  446 
Immovable  property, 

term  used  for  real  property,  24 
governing  law,  35 

contracts  relating  to,  35 
sale  of,  35 
claims  against,  36 
Impossibility,  physical,  269 

moral,  286 
Impotence,  legitimacy,  272 
Incestuous  children, 

aliment  of,  332,  337,  340,  556,  566, 

559,  583 
legitimation  of,  canon  law,  350 

other   systems,    334, 
351,352,357 
Income  tax,  236 
India,  British, 

adoption,  406,  416 — 421 
aliens,  187 

expulsion,  188 
alimentary  obligation,  686 — 688 
domicil,  47—49,  53, 54,  60, 68, 69—72, 

74,  76,  77 
legitimacy, 

presumption,  296 
evidence,    births,    deaths    and 
marriages  r^stration,  809 
illegitimacy,  344 


India,  British — continued. 
majority,  447,  448,  450 
naturalization,  187 
parental  power,  547—549 
slavery,  abolished,  242,  243 
India,  Western,  adoption,  419 
Indian,  coolie  immigrants,  146,  259 

Evidence  Act,  296— 298,  344,  448 
Indiana,  199,  210,  357,  416,  588,  696 
Indo-China,  418 
Industrial  property,  aliens, 

generally,  213—220 
Convention  of  Paris,  214 
school,  440,  642,  644,  574,  577 
—580 
Infancy,  430 

British  laws,  438 

contracts,  liability  for,  488—442,  448 
crime,  440,  441,  444,  445,  446 
custody,  524,  525.     Se^  Custody, 
guardianship,  626.    See  Guardianship, 
marriage  settlements,  439,  443,  487 
position  of  infant,  440,  441,  444 
Relief  Acts,  439,  442,  484 
torts,  440 
Inferior  kinds  of  status.    See  Status. 
Inheymen^  Roman  Dutch  law,  88 
Institute  of  International  Law,  195,  197, 

220,  221,  230,  234,  263,  280,  597 
Interest,  agreed  rate  of;  governing  law.  36 

legal  rate  of,  goveniing  law,  36 
International  Law  Association,  128,  202,. 

222 
Invalid,  domicil  of,  75 
Iowa,  210,  240,  436,  689,  697 
Ireland, 

alimentary  obligation,  576 
legitimacy,  declaration  of,  325 

evidence,  births  deaths  and  mar* 
riages,  registration,  309 
Istue  or  exue,  Roman  Dutch  law,  90 
Italian  school  of  Private    International 

Law,  12 
Italy, 

adoption,  405 — 411 

foreign,  425 
aliens,  personal  rights,  198,  201—203, 
205 
property  rights,  207, 212,  214,216 
corporations,  domicil,  220,  221 
companies,    158,   221,   222,   225, 

227,  228 
sovereigns  and  States,  228—230 

mail  ships,  230 
taxation  on  succession,  240 
alimentary  obligation,  560,  563,  564, 
668 
mutual  liability  of  brothers  and 

sisters,  563 
foreign,  590,  591,  693,  694 
domicil,  45,  47,  48,  53,  56,  59,  62,  63, 

65,83 
foreign  hiw,  19,  20,  21 
legitimacy, 

presumption,  267, 268 
exceptions,  270,  272,  273,  276, 
277,  288 
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I  taly — eont  hi  xted, 

legit  imacT — conf  i  n  vrd. 
gestation,  280,  283 
|;osseF8ion  of  status,  313 

conflict    with    registration, 
315 
disavowal,  317,  318 
filiation,  320 
declaratory  action,  321 
declaration  of,  325 
illegitimacy, 

acknowledgment,  332—334 
foreign,  375 
proof  of  paternity,  335 

maternity,  336,  337 
illegitimate  children,  337,  338 
legitimation,  357,  306,  369,  370 
foreign,  386 
majority,  436 

emancipation,  456,  459 
foreign,  470 
nationality  and  naturalization,  101, 
111,117,119,121,126 
child,  101, 104 
wif-  101,  103 
parental  power,  505 — 607,  511,   514, 

618,  520,  521 
personal  law,  26,  30,  85 
putative  marriages,  266,  230 
status,  penal,  262 


Jactitation,  of  maniage,  325 

effect  of  decree,  329 
Jamaica, 

aliens,  147.172 

alimentary  obligation,  579 

labour  importation,  258 

legitimacy,      births,     deaths,     mar*' 

riages,  registration.  310 
minors, 

contracts,  442 
juridical  position,  444 
juvenile  oflFendere,  445 
custody  and  education,  631 
naturalization,  188 
Japan, 

adoption,  102,  427 
aliens, 

lersonal  rights,    198,   199,    203, 

204,  206 
property  rights,  207,  212,  213, 

216 
companies,  228 
Fovereigns  and  States,  229 
domicil,  45,  62 

legitimacy,  gestation,  283,  284 
majority,  484 

nationality  and  naturalization,  111, 
117—119,  121—124, 126,  128 
wife.  100,  101,  103,  104 
child,  104,  105 
foundling,  101 
personal  law,  24,  26,  30 
r^nroif  17  . 

slavery,  not  recognizd,  244 
torts,  law  governing,  40 


Jersey, 

aliens,  189 
alimentary  obligation, 

custom  of  Normandy,  585 
statutes,  686 
legitimation,  H58 
majority,  437 
naturalization,  188, 189 
parental  power,  647 
Jervis,  Chief  Justice,  cited,  138 
Jury, 

aliens  serving  on,  136,  180,  184—194 
right    to    de   medietate  linguae 
abolished  137,  182,   184->186, 
188,  190,  191,  193 
retained  in  Barbados,  134 

British  India,  188 
minors,  not  on,  444 
Jus,  eh'ile,  3,  87 
gentium,  3,  87 
mngviniHy  100,  105 
mU,  100,  105 
Justinian,  Emperor,  enactments  of,  278, 
362,  393,  565 

Kansas,  204, 210,  436,  549. 506 

Kennedy,  Mr.  Justice,  cited,  138 

Kent,  Chief  Justice  (Dnitetl  States),  cited, 

479 
Kentucky,  199,  210,  266,  340,  357,  890 
Keurmedf,  Roman  Dutch  law,  90 
King's  Dominions,  defined,  133 
Kingsdown's,  Ixmi,  Act,  64 
KiUima^  adoption,  Burma,  421 
Kritima^  adoption,  420 

Labour  importation,  British  Dominions, 

257—260 
Labuan,  naturalization,  189 
Land,  aliens'  right  to  hold,  209—211 
leaseholds  not  included  in  term  for 
legitimation,  English  law,  .S85 
Laurent,  cite«l,  2H0,   399,  401,  402,  427, 

482—485,591,592 
Leewanl  Islands, 
aliens,  144,  189 
alimentary  obligation,  579 
minors,  not  jurymen,  444 

cannot  make  wills,  444 
bills  of  exchange,  444 
criminal  punishment,  445 

education,  531 
naturalization,  189 
Legacy  duty,  238 
Legitimacy,  chapter, 
conditions, 

(1)  lawful  marriage  or  putative 

marriage,  266 

(2)  issue  of  marriage,  267 
I.  Presumption, 

rule  jMter  eti  quern   nujjtite  dewanr 

strant,  267 
not  a  presumption  J tfWxf^  dejure^  268 
exceptions. 

1.  Physical  impossibility,  269 
civil  law,  269 
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Legitimacy,  chapter— r(>/i//«i(^rZ. 

I.  Presumption — continued, 
exceptions — cont  i  nned. 

1.  Physical  impo.ssibility — eontd, 

Roman  Dutch  law,  269 

law  of  France,  270 

other  Continental  systems, 

270 
law  of  England,  271 
impotence,  272 
absence,  272 

compulsory,  274 
beyond  seas,  275 
voluntary  sepamtion  and  adul- 
tery, 276 
separation  a  mefisa  et  thoro  and 

divorce,  277 
period  of  gestation, 
civil  law,  278 
Koman  Dutch  law,  279 
Scots  law,  279 
French  law,  B^rard'a  Case, 

280 
othe  •  foreign  systems,  283 
English  law,  Gardner  Peer- 
age Case,  284 

2.  Moral  impossibility, 

civil  law,  286' 
Boman  Dutoh  law,  286 
French  law,  De  Pont  Case, 

2H6 
other  Continental  codes,  288 
law   of    England,  Banbury 
Peerage  Case,  289 
summary  of  English  law  as  to 
presumption  of  legitimacy,  294 
evidence  as  to  access  and  non- 
access.  294 
presumption    in    British    domi- 
nions, 295 
law  of  Canada  other  than 

Quebec,  295 
law  of  British  India, 

Indian  Evidence  Act,  296 
Hindu  law,  297 
Muhammadan  law, 

presumption    of    legiti- 
macy, 298 
legitimation  by  acknow- 
ledgment, 298 
disavowal  of  paternity, 
300 
Roman  Dutch  Ijaw, 
law  of  Ceylon,  301 

South  Africa,  301 

II.  rroof  of  legitimacy, 

registration,  civil  law,  303 
Roman  Dutch  law,  304 
law  of  France,  acts  of  birth, 

305 
acts  of  marriaore,  306 
certificates  of  death,  307 

registration    of    births,    deaths, 
and  marriages, 
England,  307 
Scotland,  308 
Ireland,  309 


Legitimacy,  chapter — continued, 
XL  Proof  of  legitimacy — continued. 

registration  of  births,  etc. — contd. 
British  India,  309 
Colonies,  309 
foreign  registers,  312 
British   Army  Registration 
Act,  312 
possession  of  status, 
civil  law,  312 
Roman  Dutch  law,  313 
law  of  Fi-ance,  313 

conflict    between,    and 

registration,  315 
Virasel  Case,  315 
false  declarations  in  acts  of 
birth,  316 
judicial  proceedings, 

disavowal  by  parent,  316 
Roman  Dutch  law,  316 
French  law,  317 
laws   of    Italy,   Spain, 
Germany,       Nether- 
lands, 318 
Switzerland,  319 
child's  claim  of  filiation, 
reclamation   d'etat^    French 
and  Belgian  law,  319 
declaratory    actions,    civil   law, 
320 
Roman  Dutch  Law,  320 
declarator  of  bastardy  and  put- 
ting to  silence  in  Scotland,  322 
declaration  of  legitimacy, 
England,  322 
Ireland,  325 

Colonial  and  foreign  systems, 
325 
jactitation  of  marriage,  325 
judgment  as  to  legitimacy, 
civil  law,  326 
French  law,  327 

chotejvgee  in,  327 
English  law,  329 
law  of  United  States,  329 
III.  Illegitimacy, 

civil  law,  329 
Roman  Dutch  law.  330 
modem  Continental  law, 
acknowledgment,  332 
proof  of  paternity,  335 
maternity,  336 
position  of  illegitimate  chil- 
dren, 
laws  of  France,  Italy, 

337 
Spain,     Germany    and 
Switzerland,  338 
Unitsd  States,  340 
British  Dominions, 
England,  340 

Scotland,  South  Africa,  341 
Ceylon,  342 
British  Guiana,  Quebec  and 

Mauritius,  343 
Seychelles,  St.  Lucia,  Malta, 
and  New  Zealand,  344 
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Legitimacy,  chapter— rr)»^/»«/»</, 

III.  Illegitimacy — continued. 

British  domixi\oji%^ cwdinued, 
British  India, 

Hindu  law,  344 
Muhammadan  law,  346 

IV.  Legitimation^ 

per  suhteqneM  matrinumium, 
civil  law,  347 
canon  law,  348 

principle  on  which  admitted,  348 
impediments  to,  349 
Roman  Dutch  law,  350 
time  of  conception  or  time  of 

birth,  351 
religious  vowr,352 
relationship.  352 
marriage   must   be   capable  of 
producing  civil  effects,  marri- 
age in  ertremh^  353 
putative  marriage,  354 
intermediate  marriage,  354 
acknowledgment     by     parents, 

Code  Civil,  354 
legitimated   child,    position    of, 

355 
child  l>y  intermediate  marriage, 

356 
foreign  laws,  357 
British  Dominions, 

England  and  Ireland,  357 

Scotland,  357 

Colonies,  Canada,  358 

Australia,  359 

New  Zealand,  360 

iSouth  Africa,  British  Guiana, 

Ceylon,  360 
Mauritius,    Seychelles,    St. 
Lucia,  Trinidad,  361 
^er  re$criptum  prhiclpis^ 
civil  law,  361 
Roman  Dutch  law,  368 
effect  of,  364 
SScots  law,  365 
Malta,  365 
modem  codes  as  to  both  kinds  of 
legitimation, 
Germany,  366 
Netherlands,  368 
Italy,  369 
Spain,  370 
Switzerland,  by  decree  of  a 

Court,  372 
Russia,  372 

V.  Private  International  Law, 

legitimacy,  373 
illegitimacy,  375 
legitimation      ^;er      tvhseqvens 
viafrhfmnium,  375 
do  nicil  of  origin  or  actual 

domicil,  376 
Dumay's  Case,  381 
English  and  Scots  law,  381 
foreign  hiw,  382 
effect  of,  on  succession,  383 
immovable  property,  384 
English  law,  384 


Legitimacy,  chapter — continued, 
V.  Private  International  Law — contd, 
legitimation,  etc. — continued. 
immovable  property — amtd. 
Bii-twhistle   r.  Vardill,. 
385 
movable  property,  386 
legitimation,     ])er      rescript  unt 
prineijtU^  387 
United  States  law,  388 
Legitimacy  Declaration  Act, 
England.  323,  373 
Ireland,  323,  373 
judgment  of,  effect, 

English  and  American  Law,  329 
Legitimate  child,  meaning  in  adoption, 
French  law,  396 
domicil  of  origin  of,  48 
relationship,  alimentary  obligation, 
Quebec,  582 
United  States,  588 
private  international  law,  590 
Legitimation,  by  acknowledgment, 
Muhammadan  law,  298 
by  law  of  religious  sect,  387. 
See  Legitimacy. 
Lex  fori,  alimentary  obligation,  690 — 595, 
597 
contracts,  37 

delicts  or  torts,  39,  40,  484,  485 
forms  of  legal  transactions,  41 
majority,  484 
parental  power,  550 
procedure,  40,  157 
Lex  loci  actuSj 

corporation,  foreign,  157 
delicts,  39 
contractus^ 

meaning  of,  36 
application,  in  question  of 
capacity,  471 — 474 
comniissi, 

alimentary  obligation,  593 — 

596 
delicU,  39,  484 
Lex  rei  $itfP,  236,  465—468,  469 
sit  us  f 

immovable    property,  85,  36, 

465—469 
movable  property,  35,  471 
Liberty  of  combination,  202 

of  Press,  2U0 
Limitations  of  status,  264 
Lindley,  Ijord,  cited,  429 
Literary  and  artistic  property, 
Berne  Convention,  212 
generally,  213 
Locus  regit  actum, 

maxim  of  statute  school,  11 
application  limited  in  English  law, 

16 
generally  confined  to  external  forms 

of  legal  transactions,  31,  41 
classification  of  forms,  41 
exceptions,  41 

whetner  obligatory  or  facultative,  42 
Loi  de  police  et  de  suret4,  502,  569 
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Louisiana,  240,  266,.340,  367,  406,  549 
Lunatic,  domicil  of,  55 

legitimacy,       physical      impos- 
sibility, 274 
Luxemburg,  aliens, 

personal  rights,  195, 198, 

202,  203 
property  rights,  212 
companies,  223,  226 
nationality  and    naturaliza- 
tion,  105,   112,   117,    118, 
121,  122,  127 
personal  law,  26 
Luzem,  199,  203 
Lyndhurst,  Lord,  cited,  285,  294 


Mackenzie,  Lord,  cited,  296 
Macnaghten,  Lord,  cited,  480 
Macri,  cited,  230 

Madagascar,  slavery  abolished,  244 
Madrid  Ck)nyention,  220 
Magna  Charta,  aliens,  140 
Mahmood,  Mr.  Justice,  cited,  207 
Mail  ships,  230,  231 
Maine,  Sir  Henry,  cited,  251,  489 
Maine,  State  of,  law,  210,  266,  340,   596 
Majority,  chapter 
I.  age  of,  and  status  of  minority 
civil  law,  430 
Koman- Dutch  law,  431 

statutes  of  Batavia,  432 
law  of  France,  old  law,  432 

Code  Civil,  432 
Spain,  433 
Germany,    minor's    incapacity, 
434 
restricted 
capacity, 
434 
Italy,  United  States,  436 
other  foreign  laws,  436 
British      Dominions,    generally 
fixed  at  21  years,  437 
Chnnnel  Islands,  20  years, 

437 
Isle  of  Man,  14  years,  437 
Malta,  18  years,  437 
South  Africa,  437 
Ceylon  and  British  Guiana, 

438 
England,       incidents       of 

minority,  438 
Scots  law,  441 
Colonial  laws,  442—446 
India,  447 

Hindu  law,  447 
Muhammadan  law,  447 
Burmah,  Buddhist  law,  448 
computation  of  time, 

civil     law,     Roman- Dutch 

law,  448 
French    and    German  law, 

449 
Eoglish,  Scots,  and  Indian 
law,  450 


Majority,  chapter — continued, 

II.  Emancipation. 

venia  atatis^  civil  law,  451 
Roman- Dutch  law,  451 
British  Dominions, 

Ceylon       and       South 
Africa,  453 
Codes  in  St.  Lucia,  Quebec,  and 
Mauritius,  454 
France,  lettres  de  benefice  d'age^  454 

under  Code  Civil*  455 
Belgium,  Italy,  456 
Germany,  Austria,  Hungary,  457 
Spain,  benefit  of  majority,  457 
by  marriage, 

Roman- Dutch  law,  458 
old  French  Uw,  459 
modem  Codes,  459 
United  States,  460 
British  Dominion^,  460 
South  Africa,  Ceylon,  St.  Lucia, 
Malta,  Quebec,  Scotland,  New 
Zealand,  460 

III.  Private  International  Law. 

present  personal  law  preferretl 
to  law  of  origin,  461 
capacity     as      regards     immovable 
property,  462 
older    jurists    favour    personal 

law,  462 
others  the  lex  situs,  465 
lex  Kituit  preferred  in    English 

and  American  law,  467 — 469 
personal  law  preferred  in  foreign 
systems,  469 
capacity    for   acts    and     contracts, 
471 
opinions  of  older  jurists,  471 
English  law,  lex  loci  contractus 

formerly  preferred,  475 
American   law,  Louisiana  deci- 
sions, 476 
present  law  of  United  States,  477 
England,  480 
Scotland,  481 
foreign  countries, 
481 
where  person  major  by  lex  domi- 

cilii  is  minor  by  lex  loci,  483 
quasi-contracts,  quasi-delicts,  and 

toi-ts,  484 
tenia  retatis,  485 
restitution  of  minors,  485 
Mallki  law,  Muhammadan  law,  300,  447 
Malikitis,  Muhammadan  law,  421 
Malta, 

adoption,  406,  422 

aliens,  144 

alimentary  obligation,  585 

legitimacy. 

illegitimacy,  335,  344 
lejgitimation,  358,  365 
majority,  437 

emancipation,  460 
naturalization,  190 
parental  power,  506,  547 
education,  531 
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Han,  Isle  of, 
aliens,  190 

alimentary  obligation,  579 
British      Naturalization     Act,     not 

within,  190 
legitimacy,   births,  deaths  and  mar- 
riages, registration,  311 
legitimation,  358 
majority,  437 
minors,  contracts,  442 
marriages,  443 
estates,  443 
not  jurymen,  444 
youthful  offenders,  445 
protection,  446 
guardianship,    custody,    and 
education,  531 
naturalization,  190 
^[ancini,  cited,  12 
Manitoba, 

adoption  in  popular  sense,  425 
aliens,  179 

companies,  160 
alimentary  obligation,  minors'   cus- 
tody and  education,  577 
legitimacy,  births,  deaths  and  mar- 
riages registration,  311    . 
minors*  marriages,  443 

marriage  settlements,  443 
juridical  position,  444 
protection,  446,  446 
parental  power,  custody  of  infants, 
629,  577 
Mansfield,  Lord,  Chief  Justice,  cited,  248, 

255,  289 
Mtuitelkind^ren^  RomanrDutch  Law,  350 
Martens,  cited,  230 
Massd,  cited,  7,  10 
Marriage, 

acts  of,  registration,  H06 
adoptive  relationship,  400,  410,  411 
contracts,  minors,  443,  492,  498 
settlements,  minors,  439,  443,  578 
in  extremh^  353 
in  facie  eccle^the,  353 
in  inortu  artieulo^  351 
intermediate,  effect  of,  on  legitima- 
tion, 354,  356 
jactitation  of,  325 
parental  power,  effect  on,  495,  496, 

505,  506,  528,  533 
putative,  354 

prohibitions  simples  or  dirimants^  400 
Maryland,  205,  210,  357,  436,  596 
Massachusetts,  205,  210,  266,  357,  414, 697 
Maternity,  acknowledgment  of, 
Muhaminadan  law,  300 
proof  of,  Continental  systems,  336 
^fatrimonial  domicil,  divorce,  54 
Mauritius, 

adoption,  396,  398,  406,  422 
aliens,  144,  190 

alimentary  obligation,  559,  580 
Code  Civil,  in,  99 
labour  im imitation,  258,  259 
legitimacy,  births,  deaths  and  mar- 
riages, registration,  307,  310 


Mauritius — eontinueH^ 
illegitimacy,  361 
legitimation,  361 
majority, 

emancipation,  454,  456 
minors'  marriages,  443 

juridical  posit  ion,  445 
juvenile  offenders,  445 
naturalization,  190 
parental  power,  547 
Meadowbank,  Lord,  citeil,  472 
Medicine,  profession  of,  aliens,  205,  206 
Meili,  cited,  40^ 

Merlin,  cited,  377,  379,  463,  464,  553 
Merton,  Statute  of,  358,  359,  384,  390 
Merula,  cited,  321 
Mexico, 

aliens,  personal  and  property  rights, 
207,  214—216 
companies,  226 
taxation  of  succession,  240 
majority,  436 

nationality  and  naturalization,  101, 
112,  117,  119,  121,  126,  126 
child,  105 
widow,  104 
wife,  101 

admission  in  United  States,  199 
pei'sonal  law,  24 
slavery,  abolished,  244 
perpetual  forced  labour  is  not,  244 
Michigan,  210,  340,  589 
Minnesota,  210,  340,  436 
Minor, 

British  laws, 

contract,  439,  441,  442 
of  marriage,  443,  444 
marriage  settlement,  439, 443 
criminal   conviction,    effect   of, 

446 
criminal  liability,  440,  442,  444, 

445 
juridical  position  of,  444 
not  juryman,  444 
protection,  445,  446 
settled  estates.  443 
Tenia  fptatis,  453,  454 
wilU,  444,  460 
domicil,  56,  544 

power  to  acquire,  56 

parent's  or  guardian's  power  to 

change,  57 — 59 
emancipated,  can  acquire,  56 
nationality,  101,  102,  104,  105 
restitution,  485 
Tenia  retatis,  450 — 153,  485 
And  see  Majority  and  Parental  Power. 
Minor,  Professor, 

theory  of  Private  International  Law, 

14,  15 
cited  generally,  389,  478 
Minority.    See  Majority. 
Mississippi,  210,  357,  436 
Missouri,  210,  266,  357,  436,  549 
Mitakshara,  school,  Hindu  law,  587 
Mithila  school,  Hindu  law,  417,  418,  420 
Mixed  laws,  statute  theory,  8,  9,  31,  32 
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Mohilia  »equuntiir  personam, 
maxim  of  statute  school,  1 1 
application   to   movables  a3    whole 
succession  onlj,  35 
Models,  industrial.    See   Industrial   Pro- 
perty, 213,  216,  218 
Monaco, 
aliens, 

personal  rights,  195,    201,    203, 

204,  205,  470 
property  rights,  212 
companies,  22^ 
domicil,  54 
majority,  470,  471 
nationality,  112 
Montana,  210 
Montenegro, 
aliens,  198 
foreign  law,  19 
nationality,  112 
pei-sonal  law,  24 
Montserrat, 

legitimacy,  births,  deaths  and  mar- 
riages, registration,  311 
minors,  marriages,  443 
Moral  impossibility,  legitimacy,  586 

person  ;  foreign  ^w,  195,  207,  220, 
225,  229 
Mortmain,  32,  161,  220 
Mother,  parental  power 

foreign  systems,  498,  505 — 523 
British  systems,  524—549 
United  States,  549 
Movable  property, 

term    used   for   personal    property, 

24 
governing  law,  35 
sale  of,  36 

contracts  relating  to.  36 
legitimation  as  regards,  386 
Muhammadan  law 

adoption,  analogies,  420 
alimentary  obligation,  587,  588 
legitimacy, 

presumption,  298 
legitimation     by     acknowledg- 
ment, 298,  316 
disavowal  of  paternity,  300 
illegitimacy,  316 
majority,  447 
parental  power,  548 
Mundium,  431,  489 
Municipal  law,  scope  of,  1 


Name  and  arms  clause,  adoption,  415 
N'apoleon,  Emperor,  on  adoption,  394, 395 
Natal  aiid  Zululand, 
aliens,  143 

Indian  coolie  immigrants,  147 
English    naturalization    recognised, 

183 
labour  importation,  258 
legitimacy,  births,  deaths  and  mar- 
riages, registration,  311 
legitimation,  360 


Natal  and  Zululand — continued, 
majority,  437 

minors'  education,  532 
emancipation,  453 
estates,  534 
juvenile  offenders,  445 
guardianship,  534 
protection,  445 
naturalization,  165,  183 
parental  power,  533 — 642 
Nationality, 

law  of,  as  personal  law,  25^28 
distinct  from  domicil,  29 
Natural      children.      See      Illegitimate 
Children, 
law  196 
Naturalization,  93,  97,  101—103,  116— 
129,  164—172,  172—194 
Commission  (1869),  164 
Committee  (1901),  164—171, 175, 176 
Atul  $ee  Aliens. 
Nebraska,  204,  210,  340,  357,  436,  589 
Necessaries, 

infant's,  439,  574 
wife's,  589 
Nenw  jhftritt  exuere  patrUim^ 

English  law,  134 
Netherlands.    See  Holland. 
Neuchatel,  199,  262,  336,  405 
Nevada,  357,  436 
Nevis,    legitimacy,   births,    deaths    and 

marriages,  registration,  311 
New  Brunswick, 

adoption,  406,  422 
aliens,  144,  179 
companies,  160 
alimentary  obligation,  577 
legitimacy,  births,  deaths  and  mar- 
riages registration,  309 
majority,  minors'  contracts,  442 
marriages,  443 
protection,  445,  446 
wills,  444 
parental  power, 

custody  of  infants,  529 
New  Hampshire,  210,  357,  589 
New  Hebrides,  indentured  labour,  258, 

260 
New  Jersey,  210,  340,  596 
New  South  Wales, 

adoption  in  popular  sense,  425 
aliens,  143 

coloured,  146 
companies,  160 
criminals,  144 
position,  182 
alimentary  obligation,  578 
denization,  163 

legitimacy,      births,      deaths      and 
marriages,  registration,  309 
legitimation,  360 
minors, 

contracts,  442 
children's  courts,  446 

protection,  445 
marriage  settlements,  443 
settled  estates,  443 
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Kew  South  Wales — continued. 
parental  power, 

guardianship,     education      and 
custody  01  infants,  530 
Kew  York,  204,  210,  228,  240,  266,  340, 

388,  479,  582,  589,  590 
Kew  Zealand, 

adoption,  406,  424 
aliens,  143 

Chinese,  146 
companies,  160 
allm«»ntary  obligation,  578 

of  testator,  580 
legitimacy, 

births,  deaths    and    marriages, 

registration,  310 
illegitimate   children,    right    of 
succession,  344 
minors, 

contracts,  442 

marriage  settlements,  443,  578 
settled  estates,  443 
married,  can  mnke  wills,  460 
children's  protection,  445 

courts,  446 
emancipation,  460 
naturalization,  165, 171,  191 
admission  in  Australia,  181 
British  naturalized  persons,  191 
parental  power, 

guardianship,     education      and 

custody,  630 
illegitimate  children,  532 
Kewfoundland, 
aliens,  190, 191 

admission  in  United  States,  199 
alimentary  obligation,  577 
legitimacy,  births,  deaths  and  mar- 
riages, registration,  309 
minors'  marriages,  443 

children's  protection,  4^6 
jundical  position,  445 
parental  power, 
education,  531 
Kicaragiia, 

naturalization,  117 
homogenes,  121 
Kidwalden,  203,  n. 

Kobility,    privileges  of,   deprivation  no 
exterritorial  effect,  265 
renunciation    required    for    United 
States  citizenship,  126,  265 
Normandy,  custom  of,  585 
North  Carolina.    See  Carolina,  North. 
Korth-Easteni  Rhodesia, 

legitimacy,  births,  deaths  and  mar- 
riages, registration,  311 
North-West  Territories, 
aliens, 

companies,  160 
alimentary  obligation,  577 
majority,  children's  protection,  446 
naturalization,  177 
parental  power, 

custody  of  infants,  529 
Northern  Nigeria, 

alimentary  obligation,  579 


Northern  Nigeria — eontinved. 

legitimacy,  births,  deaths  and  mar- 
riages, i^gintration,  311 
Norway, 

adoption  not  recognised,  405 
aliens,  personal  rights,  198, 202—204,. 
206 
property  rights,  207,  211,  212- 
companies,  223 
majority,  436 

nationality  and  naturalization,  100» 
101,  112,  117,  119,  121 
foundlings,  101 
step-children,  104 
Nova  Scotia, 

adoption,  406,  428 
aliens,  179 

companies,  160 
alimentary  obligation,  577 
minors,  marriages,  443 

children's  protection,  445 
parental  power, 

mother*s  guardianship,  528,  577 
Nyassaland,  alimentary  obligation,  579 


Obwalden,  339 

Office,  domicil  of,  permanent,  81 

temporary,  75,  77 — 81 
Officer,  domicil  of  public,  76 

in  service  of  British  Crown,  76,  IT 
Ohio,  46,  210,  266,  357,  390,  596 
Olivi,  cited,  591 
Ontario, 

adoption  in  popular  sense,  425 
aliens,  178,  179 

companies,  157,  160 
alimentary  obligation,  577 
legitimacy, 

births,   deaths,  and  marriages^ 

registration,  309 
declaration  of,  325 
no  Intimation,  859 
minors,  marriage,  448 

marriage  settlements,  443 
juridical  position,  444 
juvenile  offenders,  445 
children's  protection,  445,446 
labour,  446 
parental  power, 

mother's  guardianship,  528 
Orange  River  Colony, 

aliens,  Asiatics  excluded,  147 

companies,  160 
alimentary  obligation,  579 — 581 
legitimacy, 

annitit  Ivotug,  303 

births,  deaths,   and  marriages, 

registration,  811 
legitimation,  360 
minors,  marriages,  443 

juvenile  offenders,  445 
emancipation,  453 
education,  532 
guardianship,  534 
naturalization,  184 
parental  power,  533 — 542 
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Oregon,  210,  340,  436 
OrigOj  4 

domicilium  originU^  47 
Orphan  chamber, 

guardianship  of  children,  491, 494 
Outlawry,  not  in  force  in  England  or 

Canada,  261 
OeerwoHfien  kinderen,  Roman  Dutch  law, 

330,  331,  333,  363 
Overyssel,  451 


Tacifio     Islanders    Labourers    Act, 

Australia,  259 
Papua,  aliens  and  naturalization,  183 
Paraguay,  aliens,  113,  117, 121,  125,  214 
nationality  and  naturalisation,  ibid. 
Parent,  liability  for  child,  531,  541 

right  to  represent  child,  Boman 
Dutch  law,  641 
Parental  power,  chapter 
definition,  487 
I.  Roman  law,  488 

Boman  Dutch  law,  489 

power  over  the  person,  490 

property,  492 
cessation  of  power,  495 
II.  France,  old  Uw,  497 
Code  Civil, 

legitimate  children, 

to   whom    the    power 

belongs,  498 
rights  and  duties,  499 
termination  of   power, 

501 
legal     administration, 

503 
legal  usufruct,  503 
natural  children,  504 
III.  Other  systems,  especially  Germany, 
Italy,  Spain  and  Switzerland, 
over  whom  exercised,  505 
by  whom  exercised,  507 
Germany, 

power  of  father,  507 
mother,  509 
guardian,  510 
what  the  power  includes,  511 
control  over  person, 
Italy,  Spain,  511 
Germany,  512 
Switzerland,  513 
authority    to    act    in    infant's 
behalf,  614 
Italy,  Spain,  614 
Germany,  516 
Switzerland,  517 
usufruct,  518 

Italy,  Germany,  518 
Hungary,    Spain,    Switzer- 
land, 519 
termination  of,  620 
cessation  of  power, 

Germany,     Austria,     Hungary, 

Italy,  621 
Portugal,  Spain,  622 
Switzerland,  Russia,  523 


Parental  power,  chapter — cofttlmted, 
IV.  British    Dominions    and    United 
States, 
English  law,  institution  unknown 
to  common  law,  624 
legitimate  children, 

power  over  person,  524 
power    over   property, 
527 
illegitimate  children,  527 
Scots  law,  528 
Colonial  laws,  628 
Canada,  528 
other  Colonies,  630 
institution  recognised  in, 
Ceylon,  533 
South  Africa,  533 

legitimate  children, 
to     whom     power 

belongs,  634 
power  over  person, 

537 
power     over    pro- 

l^erty,  538 
gifts  between  par- 
ents    and    chil- 
dren, 540 
parents*    right    to 
represent    child, 
541 
illegitimate      children, 
542 
Quebec,  comparison  with 
French  law,  542—546 
legitimate        children, 

543 
illegitimate      children, 
545 
St.  Lucia,  546 
Mauritius,        Seychelles, 
Malta,  Channel    Islands, 
647 
British  India, 

Hindu  law,  547 
Muhammadan  law,  548 
European  British  sub- 
jects, 548 
United  States,  549 
y.  Private  International  law, 

power  over  the  person,  560 
power  over  the  pro|)erty,  552 
termination  of  power,  653 
change  or  difference  of  personal 
law,  554 
Parental  usufruct.    See  Usufruct. 
Paris,  Convention,  195,  214 
Coutume,  432,  456 
Treaty  (1783),  131, 134 
Partnership,  foreign,  English  law,  152^ 
155 
limited,  English  law,  153 
Patents,  aliens'  rights,  213—220 

Act,  aliens,  139 
Pater  e*t  quem  nuptite  deniojutrant, 
civil  law,  rule,  267 
exceptions,  268 
Paternal  usufruct,  French  law,  208 
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Paternity, 

HiDdu  law,  344—346 
Muhammadan  law,  acknowledgment, 
298 
disavowal,  300 
inquiry  into,  not  allowed  in  certain 

systems,  335,  343,  568,  594 
proof  of,  by  acknowledgment,  331 — 
335,  342—344 
Patria  potestM,  488,  489 
Paui  de  droit  covtumxeTy  497 

icrit,  497 
Pecidium,  adventitium,  488,  492,  494,  497 
ca^trense,  488 
jfro/editivm,  489,  492 
quaM  cajttrensey  488 
Pennsylvania,  210,  390,  589 
Peonage,  244 
Peregrini,  87,  88 
Pereira,  cited,  533,  581 
Perezios,  cited,  351 
Persia,   nationality   and    naturalization, 

113, 119, 126 
Personal  actions,  governing  law,  35 
Personal  law, 

statute  theory,  8,  81—35 
application  to  law  having  exterritorial 

efEect,  23, 31 
in  adoption.    See  Adoption, 
in   alimentary  obligation.    See  Ali- 
mentary Obligation, 
majority.    See  Majority, 
parental  power.    Set  Parental  Power, 
law  of  domicil  or  law  of  nationality, 
25,26 
Peru, 

aliens,  205.  211 

nationality  and  naturalization,  113, 
118,  123,  125 
Petitions  of  Right,  Act. 

aliens,  139 
Phillimore,  Sir  Robert,  cited,  2,  11,  56, 
61,230,233,251.  379,428 
Mr.  Justice,  cited,  138 
Physical  impossibility,  legitimacy,  269 
Picard,  cited,  42  . 
Piggott,  Sir  Francis,  cited,  139,  140 
Pillet,  cited,  14 

Poland,  27,  28,  409,  412,  436,  523 
Political  domicil,  29,  43 

rights,  generally  denied  to  aliens, 
204 
Pollock,  Sir  Frederick,  cited,  439 
"  Poorters,  Roman  Dutch  law,  89—91 
Pope,  The,  228 

Partio  legitiinay  of  children,  494 
Portugal, 

adoption  not  recognised,  405 
aliens,  personal  rights,  201,  202 
property  righte,  214,  220 
corporations,  221 
companies,  226,  228 
domicil,  45, 47, 53,  56,  62, 72, 74,  76, 83 
foreign  Uw,  19,  20 
legitimacy, 

birth,    deaths    and    marriages, 
registration,  312 


Portugal — continned. 

legitimacy — continued, 

declaration  of,  325,  326 
illegitimacy, 

acknowledgment,  333—335 

foreign,  375 
illegitimate  child,  337,  338 
legitimation,  357 
legitimated  child,  355,  356 
majority,  430 
nationality  and  naturalization,  113,. 

117, 123,  126 
parental  power.  506,  507,  522 
personal  law,  24,  26 
slavery,  abolished,  241,  243 
Positive  laws,  12 
Possession  of  status,  312 — 315 

conflict  between  and  registration,  315 
Posthumous  child, 

domicil  of  origin,  49 
follows  •mother's   domicil   if    living 
with  her,  57 
Pott  natij 

English  law,  134,  135 
Pothier,  cited,  351,  377,  466, 497,  500 
Praetor  peregrimix^  87 
Priletement,  194,  208,  209 
Press,  liberty  of,  200 
Prince  Edward  Island, 
aliens,  179 

alimentary  obligation,  577 
minors,  not  jurymen,  444 

juridical  position,  445 
protection,  446 
Prisoner,  domicil  of,  73,  74 

Poor,  Defence  Act,  202 
Private  International  law, 
term,  2 

adoption;  425^429 
alimentary  obligation,  590 — 597 
historical  development,  3 — 6 
English  theory,  15 
illegitimacy,  375 
legitimacy,  373,  374 
legitimation,  375 — 400 
majority,  460—485 
parental  power,  550 — 554 
Probate  Duty,  237 
Procedure,  lex  fori  ^  40 
Professio  jnHs,  4 

TuUalium^  303 
Professions,  admission  of  aliens  to,  205, 

206 
Property  rights  of  aliens  in  France,  208 
Prussia,  512 
Puhertas,  430,  431 
Puberty,  447,  540 

Public  International  order,  law  of,  IS 
internal  order,  law  of,  18 
order,  law  of,  13, 380,  381 
oflSce  or  service, 

admission  of  aliens,  204,  205 
domicil,  76,  81 
Pveinlitas,  430 
Pupil,  Scots  law,  441 
Pupillarity,  430 
Putative  marriages,  266,  330, 354,  388, 569 
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Patting  to  silence,  Scots  law  of  legitimacy, 
322 


QuADRsymuM  utile,  442 
Quasi  contracts.  39,  484 
Quasi  delicts,  89,  484 
Quasi  politick  domicil,  44 
Quebec, 

adoption  not  recognised,  405 
except  in  popular  sense,  425 
alien,  180 

companies,  160 
corporations,  160, 161 
alimentary  obligation,  559—562,  679, 

582—585,  590,  591 
civil  death,  abolished,  260 
legitimacy,  268,  270,  272,  289 

births,    deaths   and   marriages, 

registration,  309 
possession  of  status,  314 

conflict  between  and  regis- 
tration,  315 
false  declaration  in  acts  of  birth, 

316 
disavowal  of  paternity,  314 
claim  of  filiation,  319 
action  for  declaration  of,  325 
illegitimacy, 

acknowledgment  not  allowed 
for  legitimation,  332 
proof  of  paternity  and  maternity, 

335,  343 
incestuous  and  adulterine  chil- 
dren, aliment  but  not    legiti- 
mation, 340,  358 
legitimaticm,  358 

position  of  legitimated  child,  355» 
356 
majority,  437 

minors'  juridical  position,  444 
emancipation,  454,  460 
parental  power, 

compared  with  French  law,  542, 

546 
legitimate  children,  543 
illegitimate  children,  606,  545 
personal  law,  30 
putative  marriages,  266 
Queensland, 
aliens,  182 

admission  of  Chinese,  146 
companies,  160,  161 
alimentary  obligation,  578 
legitimacy, 

births,    deaths    and    marriages, 

registration,  309 
legitimation,  359 
minors,  children's  protection,  445 

courts,  446 
parental  power, 

guardianship,  530 

BA17K,  privileges  of,  no  exterritorial  effect 
on  status,  265 
deprivation  of,  no  exterritorial  effect 
on  status.  265 


Real  actions,  governing  law,  36 

law,  statute  theory,  application,  8, 
31—35 
present     application    to    laws 
having  teriitorial  effect  only, 
23,  24,  31 
Reciprocity,  sometimes  required  as  con- 
dition of  equal  treatment  of  foreigners 
with  natives,  196 
Biclamathn  d^itat,  319,  327—329 
Recognition,  legal,  foreign  companies,  222 
JRecujm'atore$,  87 
Redesdale,  Lord,  cited,  291—293 
Refugee,  domicil  of,  73,  74 
Registration,  aliens,  207 

legitimacy,    births,    deaths, 

and  marriages,  803 — 312 
conflict    with  possession  of 
status,  315 
Relief,  right  of  aliens  to,  203 
Religious  education,  parents'  right  to  de- 
cide, 904,  512,  525,  528—549,  550 
orders,   no  exterritorial  effect,  264, 
265 
Remuneratory  adoption,  402 
Benroi,  theory,  17,  18 
Representation  of  child,  parents'  right  of, 
foreign  systems,  514 — 518 
British  laws,   in    legal  proceedings, 
441,  442.  444,  541 
lies  inter  alinftjudicita,  326 
Re4t  judicata  pro  reritate  accipitin%  326 
Residence,  difference  from  domicil,  65 

required  for  naturalization,  116 
of  companies.  162 
Restitution,  of  minors,  485,  539 
Besftitutio  in  integrum,  430,  449,  452 
Rhineland,  512 
Rhode  IsUnd,  210 
Rodenburg,  cited,  376,  462,  471 
Rolin-Jaequemyns,  cited,  230 
Roman  law, 

adoption,  391—393 

arrogation,  892 

aliens,  87, 88 

alimentary  obligation,  555 

conflict  of  law,  origo  and  domicilium. 

4,25 
legitimacy, 

presumption,  267 

exceptions,  268,  269,  275,  286 

gestation,  278 

registration, 

profemo    natalium,    sjfon^alitife 

tahuhp,  303 
status,  possession  of,  312,  314 
declaratory  actions,  320 
illegitimacy,  330 

judgment  as  to,  326 
legitimation,     per      mbsegusns 

ftiairimonium,  347 
legitimation,      ^^r      rescriftum 
jrrincipii,  361 
majority  and  minority,  430,  431 
computation  of  time,  448 
emancipation,  451,  458 
parental  power,  488,  489 
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Roman  Dutch  law, 

adoption,  recognised  in  Friesland,  not 

in  Holland,  393 
aliens,  88—94,  174,  175 
alimentary  obligation,  556 — 558 
doroicil,  bj  citation,  45 
legitimacy, 

presumption,  267,  301 

exceptions,   269,   272,    273, 

276,  286,  301—303 
gestation,  279 
evidence, 

registration,  304 
status,  possession  of,  313 
disavowal  by  parent,  316 
declaratoryaction,  320—322, 
327 
illegitimacy,  330—332,  341—348 
legitimation,  350,  363,  364 
majority,  431,  432 

computation  of  time,  448 
emancipation,  451 — 454,  458 
parental  power,  489—496,  533—542 
Roumania, 
aliens, 

personal  rights,  201,  202 
property  rights,  211,  214 
corporations,  221 
companies,  226 
legitimacy,  374 

legitimation,  381 
majority,  436 
nationality  and  naturalization,  100, 

101,113,117,121 
personal  law,  24,  26 
Jiuckrerweuvngy  17 

Russia,  adoption,  397,  405—407, 409,  412 
aliens, 

personal  rights,  198, 202,  203, 205 
property  rights,  207,  211 
companies,   158,   163,  222,   223, 
226—228 
alimentary  obligation, 

illegitimate  relationship,  593 
domicil,  4&,  62,  76 
foreign  law,  19 
internal  laws,  conflict,  21,  23 
legitimation,  357,  366,  372,  373, 383 
majority,  436,  470 

nationality  and  naturalization,  117, 
120,  126 
child,  104,  105 
widow,  divorced  wife,  104 
wife,  103 
parental  power,  506,  623 
personal  law,  24,  27—29,  35 
putative  marriages,  330 
serfdom,  abolished,  244 
status,  penal,  262 


^T.  Chbistopheb  and  Anguilla, 

alimentary  obligation,  579 

education,  532 

legitimacy,     births,     deaths      and 
marriages,  registration,  311 
^t.  Gallen,  199 


Bt.  Helena, 
aliens,  192 
minors, 

protection,  445 
juvenile  offenders,  446 
education,  532 
naturalization,  192 

slavery,  abolished,  242,  243 
St.  Lucia, 

aliens,  144, 173, 174 

alimentary  obligation,  580,  585 

education,  531 

labour  importation,  258 

legitimacy, 

presumption,  268 
births,   deaths    and    marriages, 
registration,  310 
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legitimation,  361 
majority,  437 
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domicil,  by  citation,  45 
fiyrum^  62 
of  minor,  56 
English  law,  conflict,  21 
foreign  law,  20 
legitimacy,  271,  274 
gestation,  279,  280 
births,   deaths,    and   marriages, 

registration,  S08 
illegitimate  children,  341 
legitimation, 

marriage  in  facie  eccUfiady 

353 
acknowledgment,  354 
per  subsequens  matrinumiuvt^^ 

358,  376,  381,  386 
per  rescriptum  jfrineijns,  365 
majority, 

incidents  of  minority,  441,  442, 

468,  481 
computation  of  time,  450 
emancipation  by  marriage,  460 
pupil,  441 
parental  power,  528,  551 
putatire  marriage  not  recognised,  330 
serfdom,  248 
slavery,  248 
Bea.    See  HiOH  Seas. 
Security  for  costs,  92,  163, 175, 195, 201 
Separation, 

effect  on  domicil,  53,  54 

legitimacy,  276,  277 
jurisdiction  to  grant,  54,  597 
Serfdom,  abolished, 
Kussia,  244 
Scotland,  248 
Servant,  domicil  of,  82 
Servia, 

aliens,  personal  rights,  195, 198,  204, 
206 
property  rights,  211,  214 
foreign  law,  20 

nationality  and  naturalization,  114, 
125 
wife,  103 
Seychelles, 

alimentary  obligation,  580,  585 
legitimacy, 

births,   deaths,   and  marriages, 

registration,  310 
illegitimacy,  343,  344 
legitimation,  361 
minors,  marriages,  443 

juvenile  offenders,  445 
naturalization,  192 
parental  power,  547 
Shiahs,  Muhammadan  law,  298,  347,  447, 

448 
Ship, 

British,  alien  cannot  own,  137,  178, 

189, 191 
foreig^,  arrest  of,  264 
shipowner's    limitation  of    liability, 

available  to  aliens,  138 
ownership    of,    national,  in  foreign 
systems,  207 
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collision   of,    International   Kegula- 
tions,  139 
Siam,  slavery  abolished,  244 
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aliens,  192 

legitimacy,  births,  deaths   and  mar- 
riages, registration,  311 
minors,  education,  532 
marriage,  443 
juvenile  offenders,  446 
naturalization,  192 
Slavery.    See  Status,  Inferior  kinds  of, 
241—256 
British,  Abolition  Act,  241,  256,  257 
Slaves,  Fugitive,  British  Commission  on, 

245,  250 
Slave  trade,  245 
Solothum,  405,  594 
Somaliland, 

legitimacy,  births,  deaths  and  mar- 
riages, registration,  31 1 
minora,  marriage,  443 
South  Africa, 

aliens  under  Roman  Dutch  law,  174, 

175 
alimentary  obligation,  580 
domicil,  56,  69 
legitimacy,  301—303 
illegitimacy,  341,  342 
legitimation,  360 
majority,  437 

emancipation,  453,  454,  460 
naturalization,  183,  184 
parental  power,  533 — 542 
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aliens,  coloured,  146 

companies,  160 
alimentary  obligation,  578 
legitimacy, 

births,   deaths,   and  marriages, 

registration,  309 
legitimation,  359 
minors,  protection,  446 
parental  power,  guardianship,  educa- 
tion and  custody,  530 
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legitimacy, 
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registration,  311 
legitimation,  360 
majority,  437 

juvenile  offenders,  445 
naturalization,  193 

Earental  power,  533—542 
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aliens,  193 
legitimacy, 

births,  deaths,  and    marriages, 
registration,  311 
minors,  education,  532 
naturalization,  193 
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SoTereign, 

foreign,  jurisdiction  over, 
English  law,  147—149 
foreign  systems,  228—231 
Sovereignty,   conflict   between   laws   of 

States  under  same,  21 
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adoption,  405 — 411 
aliens 

t)er8onal  rights,  198,  201,   202, 

205,  206 
property  rights,  207,  212,  214— 

216,  220 
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sovereigns,  228 
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domicil,  53,  56,  62,  76,  83 
foreign  law,  19,  21 
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legitimacy, 

presumption,  267,  268 
exceptions,  270,  274,  277,  289 
gestation,  283 
births,   deaths,   and   marriages, 

registration,  306,  312 
status,  possession  of,  313 
disavowal  by  parent,  268,  288, 

318 
child's  claim  of  filiation,  320 
action  for   declaration  of,  325, 

326 
acknowledgment,  332—335,  837 
illegitimate  children,  337,  338 
legitimated  children,  355,  356 
legitimation, 

per  subgequens  matrimonium, 

367,  370,  371,  380 
2/0r    rescriptum    prineipU, 
366,  371 
local  custom  (Juero)   prevails  over 

Civil  Code,  516 
majority,  483,  470 

emancipation,  457,  459 
benefit  of,  457 
nationality  and  naturalization,  101, 
103, 114,  118—121,  126 
child,  104, 105 
wife,  101 

divorced  and  widow,  104 
parental  power,  505—507,  511,  514, 

519,  622,  564,  565 
personal  law,  26 
putative  marriage,  266,  330 
i-eligious  orders,  limitation  of  status 
by  personal  law  recognised,  264, 265 
slavery,  241 

abolished  in  Cuba,  244 
Sp^,  cited,  230 
SpeelJtindereny    Roman- Dutch   law,  330, 

350 
Spansaliiia  tabtUa,  303 
Spouses.    See  Husband  and  Wife. 
State, 

act  of,  aliens,  140 
children,  576 
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tions, 264 
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no  exterritorial  effect,  262 
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tion, 263 
possession  of,  312—316 
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abolition  of, 

in  British  dominions,  242 
foreign  countries,  243 
conflict  of  law  as  to  status, 
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France,  247 
Great  Britain,  247 
Holland,  245 
United  States,  252 
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Statute  theory,  7—11 
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Subrogation  par  Sclvange^  adoption,  393 
Succession, 

duty  in  United  Kingdom,  235—238 

foreign  systems,  238 — 240 
governing  law,  32,  33 
Sunni  law,  Muhammadan  law,  298,  346 
Sweden, 

adoption  not  recognised,  405 
aliens, 
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personal  rights,  198,    200—202, 

204,  206 
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majority,  436 
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